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THREE  jeais  have  eUpaed  stiice  the  Editor  Tentared  to  stit»m^6»^ 
j^ublick  the  pUn  of  a  periodical  journal  demoted  to  the  seiehee  of  ^W» 
l>uring  this  terra,  it  has  been  prosecuted  with  all  the  zetf  and  th^tft 
which  the  editor  could  bestow  upon  his  tasi  ;  sod  in  ih^  course  of  the  th»«b 
▼olumes  that  have  bekn  pubtlahed.  slthou^  manjr  defects  maf  hateol^nit* 
ed  the  eye  of  expectation,  ^t  att  Almit  that  somettwig,  not  enfirely  Amroiw 
ihy  of  attention,  has  been  accomplished.  It » in  the  nature  of  etttrf  pti^ 
formance  to  ap]M^ar  imperfect  to  some ;  aM  ihe  editmr  of  a  penodkai  pi^N 
lication,  thoiigh  he  iAse^  nothing  lAtho^  earefol  emjuify  and  dettberat^ 
reflection,  is  rarel/  hailed,  in  his  luinual  career,  hj  the  vdiee  of  appiobk^ 
tion  or  supported  by  the  assistance  of  the  itbend  and  the  lesin^  •  1^-^ 
this  work,  it  is  acknowledged  with  liiingM  diioCidns  of  pride  and  graihddep 
'that  the  opinions  which  hare  been  eicpressed;  by  th4  most  competent  judge* 
6f  its  merits,  hKvfe  conveyed  all  that  could  be  iHshM  and  mo«e  dilih  was  taH^ 
pected  in  the  most  deceitftit  nsioAs  of  fiterary  minbUkm. '  It  is  this  oircttOE. 
^t|nce  wliiSch  has  prevented  it  from  yielding  tb  the  tonScoiftao^  ^rexafiooo 
•bstades  that  have  opposed  its  progress  :  and  it  is  Uiis,  i#hich  enoowhigcft 
Che  editor  to  make  one  more  exertion  belbrfe he abandsnaa desigi^  th^ 
execution  <tf  which;  it  ii  nniversally  agreed;  wodldUuselUi  loiiiefik^ 
iession. 

&omealtenitionswitlbe«adeiiithepbmof  the  Joitfnal,  of  whidittma^  ' 
be  proper  to  apprixe  its  readers  and  thbs^  who  may  be  itlchiied  to  p«traB»- 
Ixeit.   AllthoseaciaoftheCongroMaiidoftheOeneral  AssemMyofMatyv 
land  which  are  ot  pubhck  concern,*  shafi  bems^ked  in  thie  nexCiluitfber 
which  may  be  Issued  subsequent  to  theftr  dates  i  of  those  which  ire  plifnto 


*Tlieaiadcnmtof  dwAetsof  CoogRiiBa  deferred  ftr  die  pRKOt,  ai  we  UDdemaod  Oseir 
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in  their  nfttare^  no  more  than  Um  titkt  will  be  giren.  The  Uwi;  of  this  Stale 
thall  be  printed  so  at  ta  correspond  with  the  recent  edition  hj  Mr.  Maxcf, 
and  paged  distinctly*  so  Ubft  Hntj^  may  be  ■ppiymi  ^m  the  JoumaL  At 
proper  intenrab»  dbtinct  title  pages  and  indexes  to  \hest  two  coUectiooiy 
shall  be  published. 

Vit  shall  endeavoor  to  procure  die  laws  of  eicery  atate  in  the  Union*  fron 
which  such  sekcdooa  aK4U  4c  m«de^%4f<M  tiine  to  tiae*  as  may  ena- 
ble U8>  in  a  few  years  to  exhibit  a-OQmplete  institute  of  American  jurispm- 
dence.  The  science  of  legislatiopls  not  yet  perfectly  understood  among  us  i 
it  s  sdU  in  a  crude  aod  ImbecfiBfit^  state. .  But  with  such  a  collection  before 
him  as  we  hope  to.  amass,  tne  lawgiver  Of  the  jiid^  may  accurately  surrey 
the  progress  of  ^mot  ext>erimentS|  and  it  will  be  in  his  power  la  imitate  the 
promisinjg»'to  adopt  what  is  sahUidy.^tfid  reject  that  which  time  has  demoQ- 
stratev}  to  be  pernicious. 

^ . .  fl!f^^  by  ^cofnpsiing  thaprojocta  of  the  adventurous  .with  theexpericnce 
jifjim  wise,  ithe  joung  legislator  may  early  acquire  knowledge  and  the  old 
^il^iadipdditipn^  me>tivc^  of  adherence  to  a  rule  of  action,  ^hicfa  is  n(A 
dbiU'imptfVative.  in, legal  than- in  political  science*  State  super  viat  antiquat* 
•ShtH'niigkt  ttertsp#ctive.la«a  of  the  stales  become^  not  only  what  Spencer 
•aaysnJaWa  Aould  bet  Uba  4$ape  tables,  plain,  steadfast  and  immoyeable,— 
•Wl  iKiy  might  gradually  be  n|oulded  so  as  to  be  the  exiKMitory  applications 
^noisiltant.ai^  immnty>ble.  p^nciplea.  8uc^  a  stAte  of  barmony  and  unt- 
AniMiy»'pMw4iPg  theTa^onaj^tembers  of  this  vast  political  body,  more 
j|blA:a{L  tbe  cant,  of  hoUow  patfi|9t,ia%  would  brace  its  fibres  and  animate 
•>is-yjttJftncitions.  I.    .    i 

,  :it  hM4>oen  intimated  ai;iv^eyporaiy  joomal.  that  our  plan  might  be 
«B||dciistiUraiMeoompreh#p^^§  and  the  reviewer  reconvnends  to  our  at* 
^tentiM,  ^  biqwief  into  tbe.erigin  of  the  federal  constitution  and  that  of  the 
-severid  stataa,  iwhicb .  w/^4  ^fiord  us  ^me  view  of  the  progress  we  have 
OMider  f*  Cha^C^'*  be,a44^,  "more  frequent  than  those  of  the  moon,  in 
4iieiwnn.an<^  tbft^HbtUMice  *of  tfie  several  governments,  were  once  consider^ 
cdtbe  empltytteMftr  the  apq^t^pf  visipoafy^liticiai^,,aod  too  many  of  our 
po^tcians  >»  ei^of  tbi^  oUms  ( B95V,  the  reverence  which  t)»e  sober  and  the  spe- 
culative, equally  profess,  is  almost  as  great  as  that  which  they  ought  to  feeL 
5r«ie  4tHua^i<in  qf  old-  cons^i^tjonal  questions  should  fill  a  part  of  the  vo- 
4Mi«e ;  and  the  tracta  on  tl^e^i^ul^)^  should  either  be  res^iscitated,  or  an  ab- 
jtaam  be  M^iptted'^  , 

*:  T«  thti  aofm^salijoa*  we  l^ayp  ^t  been  inattentive,  but  have  collected  % 
msrid^  of  psiH^hlmk  iUuatnMi^  .of  .^ur  pplitical  and  legal  history,  whicb 
2nu{it,alwa>  s  be  read  with  profound  interest  by  the  statesman  and  the  lawyer. 
SVf  had  likewise  cotlectecl  som^old  latin  tracts  respecting  the  civil  law  and 
the  common  law  of  England,  of  ^ich  we  intended  to  insert  copious  ac«- 
counts  or  faithM  transUtioiu*  In  this  manner  also  we  propoaed  to  introdooe 
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tOthefogti^TeftdeirammBUtiofi  of  ^le  cdetmitod  Tffeitto  ef  Udtaier  Oik 
ft^  ri>^  of  Btarchinj  and  t&ixin^  nentM  t«t8etB>  WHkh  «6  baiPe  kmg  sincfe 
completed :  and  the  Cownltu^  del  Man  and  tbo  ^l^eAtile  of  Cineilgon  tn  Aib 
ntrancet  wbich  art  nearly  prepared  fbr  th«  ptM. 

We  had  further  mailEed  out  some  parts  of  die  irorks  of  Sir  Leotino^Jeft- 
kins  relating  to  the  taws  of  nadonit :  a  transtK^on  of  Foitosq^e  de  iauMbm 
'Itgum  Anglue  and  soibe  sections  of  Dr.  Dock  di^  XTtUret  AuttN^tittat  Juris  Ci* 
nnlit  Romanorunu 

We  mention  these  things, not  for  the  purpose  of  exching' expectation's 
But  simply  to  show  ^at  however  the  annala  of  our  domestic  jurispnideiM 
might  fail  in  the  contribution  of  matcrikb,  we  should  be  at  no  loss.  The 
.  legal  lore  of  former  ages  and  foreign  nations  is  an  abuBdiattreMaiy,  to 
^vhich  the  sc'uehtific  lawyer  can  always  resort  for  those  abstractprlnciplies  of 
right  which  are  applicable  at  all  times  and  in  all  places. 

Each  volume  will  contain  at  least  ^iz  hundred  pages,  exclusive  of  tiiA 
.Abridgment  of  the  Laws  of  Maryland,  divided  into  quarterly  nnmbers^  the 
price  of  each  of  which  will  be  one  dollar  and  twenty-^ve  cttttA  payable  cm 
delivery. 

Persons  who  receive  subscription  papers  are  requested  to  bransttit  their 
orders  to  the  publisher,  in  Baltimore* 

Subscribers  who  receive  their  numbers  by  tlic  man*  wM  ^find  them  foH» 
paid,  i£  ihey  transmit  the  price  of  each  volume  in  advance* 

BalHmore^  UDth  October^  1811. 


r      ■ 
OONTBirH  ^r  THIS  THHEE  FIBST  VOLUMl^  : 

VoIm  1.  No.  I.  Supreme  Court  of  the  United  Staiet,  tnsuTailce.  Abatl* 
donment.  To'al  loss.  Rhinelander  vt.  The  Insurance  Company  of  lPennS3f1. 
vania.  Foreign  Sentsnce.  Jurisdiction^  Hudson  et  al.  vt,  Guestier.  ^ose 
et  al.  M.  Himely  et,  uU^Circuit  Court  qf  PenntylvarUa.  Ti^surance.'  Rii^ 
JPremium.  Scriba  »#.  Nor^  American  Insurance  Company. — 7n  Chancery, 
Devise,  Daw  vt.  Pitt-— Cotir*  of  Vice  Admiralty.  Neutral  Property.  €ase 
^of  the  Samptonf— «Sbt^A  Carolina.  Sentence  pronounced  by  Judge  Witds  In 
^  casf(  of  Murder..— Coiir^  of  Oyer  and  Terminer,  J\/ew  YorAr.  Bigamy.. 
The  People  vt.  Hoag  alias  Parker.  A  brief  discourse  showing  the  order 
and  structure  of  a  Libel  or  Declaration.  Abstracl  of  the  Laws  of  Mai^lon^. 
Iaw  of  Insolvent  Debtors  in  Maryland^  Manner  of  executing  deeds  in  Miary- 
land w— Biography.  Life  of  Sir  James  Mackintosh. 

Ko.  IT.    Supreme  Court  <f  the  United  States,  lusuraince.  Blockade,  Po- 

,  feign  Senteaces,  pitzimmoos  vt.  Newport  Insurance  Company,  and  Groud- 

•on  vt.  Leonard.— Insurance,  Abandonment,   Total  and  Partial  l.oss.  Mar- 

'  jhall  M.  Delaware  Insurance  Coropany.^Cfra/fV  Court,  U.  S.  l^ennsylvania. 
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fiktttnnee^Pirtial  LosaAbjuidonment,'  Murray  and  Muiiifor^»  v.  Iniuryie^ 
Company  (^  Fenn^yivania.— Opinion  of  Chief  Justice  Tilghman  on  the  Iwtr 
ffdfpecting  surety  for  good  behaviour  and  of  the  peace.  Common  wealth  viu 
Win.  Duane.— PAtVadSf/^Aui  Countjf  Common  Plem,  Day  vt.  Jurvit«*»Qtiari0r 
^«ofU,  Commonwealth  T».  Ni^lee-^OMTfto  Superior  Court,  FmbargU|ln« 
Junction.  GrimbaU's  taae«-» Cnit/  of  Kin^o  Bench,  Devise,  Perrin  ve.  Bkke. 
^- Baltimore  CotmSg  Court,  Bmkrupt,  Deed,  McMechin's  lessseetw.  Grundy. 
-^Diitrict  Court  of  Maryland*  Judge  \Vinchr>tter*t  opinion  on  the  constmc 
tion  of  Maritime  Contract*.— Coiir<  of  Vice  Admiralty.  Deeiaion  of  Sir  Jame» 
Mackintosh,  how  fiu*  ordbbs  in  council  are  binding  on  those  Courts.-— 
Bigh  Court  tfAdmiralty-^-D^xslon  by  Sir  Wm.  Scott,  as  to  a  continuity  of 
r»y*gt»^'OiiiHWk  of  the  Twelve  Judges  of  England  on  a  point  in  the  lair 
of  efridence«*-<3rctii/  Court,  U.  &  Pennsylvania  District.  Obstruction  of 
Process.— CottT/  of  General  Sestione,  JVev-Fork,  Dr.  Little's  Caae.— Biogn(«t 

phy.  Lord  Keeper  Coventry. 

No.  HL  Supreme  Court,  U.  S.  Forfeiture.  Wreck.  Collection  of  Duties.^ 
Salvage.  Peiach  vt.  Ware. — United  States  vo.  Curf^o^'^-Circu  t  Court 
UnAed  States,  Maryland  Bittrict,  fcxoneretur  on  Bail  Piece.  Bankrupt^ 
Wilkinsons  C9fie*^Circuit  Court,  Geor^a,  Jurisdiction.  Bink  United  States 
vt.  Deveaux.— M^A  Court  of  Errors  and  appeals,  Penntyhania^'^ljtttitn  of 
Marque.  Capture.  Admiralty.  Jurisdiction.  Appeal.  Talbot  tw.  Command* 
eta  of  brigs  Achilles,  8tc. — Supreme  Court  of  Pennsylvanict,  D^bt  on  recog- 
nizance for  good  behaviour,  Cobbett's  case.— Cotirf  of  Oyer  and  terminer, 
Baltimore.  Baptist  Irvine's  case.— /n  Chancery.  Scott  tw.  Scott— Cotcrr  ^f 
King's  Bench.  Notice,  Anderson  vs.  Royal  Ex.  Assurance  Comp&ny,  Li* 
bel,  Carr  vt.  Wood*— /VcticA  C^urt  of  Prizes.  Case  of  the  Horizon— At- 
tachment Law  of  South  Carolina.— Cotn^  i^f  ComUmt  Pleas,  Qharlsston,  S.  C. 
Attachments.  Callahan  vt.  HallowelL  Lenox  v«.  Same. — Laws  of  Maryland 
yelativeto  Bonds,  Insurance,  Neutral  I'rade.  Opinion  by  William  Pirikneyp 
Esq.  on  the  right  of  a  wife  to  part  of  the  personal  estate  of  her  deceased  hui- 
band.  Observations  on  the  law  of  Treason  in  the  United  States.  Review  of 
Tyng's  Reports,  and  the  Honest  Politician.    The  Adversaria. 

No.  IV.  Supreme  Court  of  the  United  States.  Insurance.  Abandonment* 
Alexander  vs.  B.Jtimore  Insurance  Company.— Attachment  law  of  New- 
York,  and  of  North  Carolina*— Historical  Examination  of  tite  Civil  Jnrisdic* 
tion  of  bourts  of  Admiralty.  Limitation  of  aetions  in  Maryland.^— €rrttfik 
Court  of  the  United  States,  South  Carolina.  Mandamus.  Instructions  from, 
the  SecreUry  of  the  'treasury.  Collectors.  Gilchrist  et  al.  vs.  The  Collec- 
tor.—The  case  of  the  Honorable  John  Smith,  expelled  from  the  Senate  of 
the  United  Sutes,  with  Mr.  Harper's  Defence.— .Vew-Forib,  Libel  ^att 
Vechten  vs.  Hopkuis,^ District  Court,  Pennsylvania,  Embaigu.  Case  of 
Hopkins  et  al — Kules  of  the  Circuit  Court,  U.  S.  Maryland.— ^a/^imorc 
Comty  Court,  B'Ol  of  Exchange.    AccepUnfce.    M*Kim  vs.  Smith  et  al.— 
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TrantUtionB  from  the  Civil  Law ;  on  the  responsibility  of  mariners^  inkeep* 
ers  and  suble  keepers.* American  Stat**  Papers.  Review  of  Sugden's  LAtv 
of  Vendors,  &c.  ^lwyn*s  Nisi  Prius,  Prestons  Conveyancing,  Lawes  on 
Pleading  and  RoweS  Observations  on  the  Roles  of  Descent.  Literary  Intel* 
liftnce. 

Vol*  2.  No.  V.  American  State  Papers.  Report  of  the  Judges  of  the 
Supreme  Court  of  Pennsylvania  of  the  Kngtish  statutes,  which  arc  in  force 
in  that  State,  and  of  ihose  which  might  be  introduced. — Dittrlct  Courts  Unu 
ted  States,  Vhrgmia.  Construction  of  an  act  of  Congress. — Penruylvania. 
Habeas  Corpus,  Dumas's  case.^Cotir/  of  Common  Pleat.  Turnpike  Compa- 
ny, Trespassw->  Georgia  Superior  Court,  Construction  of  an  act  of  the  Legis- 
lature.— Habeas  Corpus.-^  Jtfa#tacAu«e//»  Common  Pleat.  Gilbert  and  Dean 
«t.  the  Nantucket  Bank.— -Decision  by  the  Court  of  Cassation  in  Frsnce.— 
EngUth  Court  of  Chancery.  Chnrch  Endowments.*r-C^r/  of  King*t  Bench. 
False  Return.  North  v#.  Niles  et  al.  Baron  Smith's  Charge  in  a  Duel  case-— 
Vice  Admiralty  Court  of  Antigua,  Case  of  the  schooner  Derne.— J^a/i/bx. 
lUghts  and  Powers  of  Captors  and  Prize  Agents.— Principles  in  the  Law  of 
Nations. — Character  of  an  Honest  Lawyer.  Review  of  Day*s  Reports* 

No.  VL  Baltimore  County  Court,  Replevin,  Haskins  vt,  Latour. — Insol* 
Tent :  Stewart's  case— Insurance :  Carrere  v#.  The  Union  Insurance  Compa- 
ny. Circuit  Court  United  Statet^  Penntylvania  District,  Insurance.  Em  bar* 
go.  Odltn  vt.  The  Insurance  Company  of  Pennsylvania.— Dauphin  Common 
Pleas.  Turnpike  Stock. — South  Carolina,  Damages  on  protested  Klls  of  Ex- 
change— Dittrict  Court  of  Penneyhanla,  Contributions  from  Seaman's  wa- 
ges for  negligence  in  discharging  a  vessel  —Insolvent  laws  of  Pennsylvania* 
—Civil  lav,  on  the  responsibility  of  Mariners,  Inn  and  Sitable  keepers. 

No.  VU.  Dittrict  Court  of  Mattachutetu,  Constitutionality  of  the  Em- 
bargo laws.  U.  S.  vt,  brig  William— Mariners  wages.  Natterstrom  vt,  the 
ship  Hazard. — The  Batture  case  of  New-Orleans,  with  the  opinions  of  M* 
Derbig^ey,  Messrs.  Dn  Ponceau,  Rawle  Tilghman,  Lewis  and  IngersoU. 

No.  VIII.  Translations  from  the  Consolato  del  mare.— The  Batture  case« 
cantinued.— A>w-rsrib  Dittrict  Court,  Decisions  under  the  embargo  acts.-- 
Kanner  of  proving  deeds  in  New-York.— -Civil  law.  Resp^ynsibility  of  ship 
owners  for  the  acts  of  the  master..— Review  of  the  Fiench  civil  code.-— 
Biogimphy  of  Lord  ChanceUor  Eldon,  (Sir  John  Scott.) 

Vol.  3.  No.  IX.  Translations  from  the  Consulate  del  Mare^from  the  ci- 
vil law,  the  Rhodian  law  concerning  Jettison.-— ^v/bremtf  Court  ofJIppeaU  of 
Virgima.  Judge  Roans  decision  on  the  law  of  an/i  and  pott  nati  in  that  state. 

Lessee  of  Reed  vt.  Reed.— The  Attachment  law  of  Maryland Bilb  of  Ex- 

<fiange  in  New^Orleans.-^udicial  EsUblishment  in  New-Orleans.—- Tht 
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manner  of  authenticating  foreign  deeds,  recorda*  S^c.  in  order  to  entitle 
them  to  be  admitted  in  evidence  ia  Virginia.  An  act  for  regulating  convey- 
mnces  in  that  atate. '  Of  the  Registry  of  lands  in  Virginia.— iUviev  of  the 
Vrencb  civil  oode,  continued.— Revicwr  of  Hillhouac's  AmeAdment  of  tlM9 
Constitution  of  the  United  States— Characters  of  Lord  Ch.  J.  Hales.  Loid 
Ch.  J.  ScroggSy  Sergeant  Majnard,  Thomas  Syderfin  and  M.  de  Lolme. 

No.  X.  Pettuyhania  Common  Plea*.  Jurisdiction  of  Justicea«-—JVartA 
Car^mOf  Super  or  Court.  Freight  Responsibility  of  owners.  Flury  v^ 
K&Us..— JWw-rorJb  Dittrict  Court.  MarshaL  Jurori.  Qnnstruction  of  an 
tust  of  Congress.— ifury/an^  Diotrict  Court,  Indictment  for  stopping  the 
Mail,  Barney's  casc^-Case  of  the  deserters  from  the  British  frigate,  V  Afri* 
cane,  Judge  Scott's  decision*-^BrfltfA  court  ofteuiont*  Seamen's  wages.-— 
Jdiddieoex  Cootmon  Float.  Sinclair  v*.  Louis  Stanislaus  Xavier,  king  of 
France  and  his  brother  Monsieur— F  r^nia  Leg  tiaturt.  Report  of  a  com- 
nittee  on  a  proposed  amendment  of  the  constitution  of  tlie  United  States.— 
Peatuyhamia^  Mr.  Hopkins's  opinion  on  the  operation  of  an  act  of  the  Le» 
gislature  concerning  Banldng  Institutions.— Translation^  from  the  civil  Law 
respeptiog  Bottomry  and  Hypothecation— «nd  from  the  French  ordinance  om. 
tlK  same  subject.  Pontuylvaa'a,  An  act  for  uxing  dogs.  An  act  coi^ 
oeming  arbitrations.  Dotrict  Court  of  Penntffivauitu  Duties.  Forfeiture. 
Construction  of  an  act  of  Congress.  U.  S. ««.  Cave.— Crot^i  C^iirr  U.  Sm 
Penno,  D  it.  Patent  Right  Oliver  Evans,  vt.  yf^^u.-^^J^ew-Tork.  Ubel 
on  Gen.  Hamilton.--Jttdge  Winchester's  opinion  on  the  operation  of  an  act 
of  Congress.— Opinion  by  A.  Macdonald  on  a  question  of  alienage,— Csurf 
f/*  J[tng*9  MencL  Charge  in  a  duel  case.— Review  of  Olmstead's  case  in 
Pennsylvania.— Characters  of  Lord  Ch.  J«  JeiTries,  Sir  Edmund  Saundera^ 
Sir  Leoline  Jenkins,  and  Sidney  Godolphin. 

3).  and  XII.  Contain  a  treatise  on  the  law  of  war »  translated  firom  the 
lAtin  of  Bynkershoeck,  by  Peter  Stephen  Du  Ponceau*  Esq.  Connaellof  i^ 
l^w  in  the  Supreme  Court  of  the  United  States. 

K«  lortiBr  sBBiapoiribM>Tiir 
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TENNESSEE, 

Mero  District y  Superior  Court  of  Law ,  May  1808. 
Vincent'a  Lessee,  veratta  Conrad  and  Others. 

Ejectment.^— Plea,  Not  Guilty.  Whether  an  entry  or  focation 
of  Land,  or  any  evidence,  other  than  patents  or  deeds,  can  be 

^  given  in  evidence  ip  this  action,  in  relation  to  title  not  founded 
in  prescription. 

[Agreeably  to  the  universally  received  interpretation  of  the  land  law  of 
the  State  of  Tennessee,  as  evidenced  by  usage,  a  location  or  entry,  which 
is  of  record*  is  not  required  to  be  specific  as  to  boundary.  It  is  usually  de- 
scriptive as  to  some  point  of  beginning,  to  adjoin  the  line  of  some  other 
claim,  or  to  include  some  known  object.  Boundaries  are  not  ascert^uned 
until  an  actual  survey.  And  in  making  this,  the  Surveyor  is  directed  to 
nm  in  a  square  or  oblong  to  the  cardinal  points,  such  oblong  not  exceed- 
ing  in  length  twice  its  breadth  :  unless  in  either  case,  the  lines  of  older 
claims  intervene9  when  the  purveyor  shall  in  such  case,  bound  his  survey 
on  the  lines  of  such  older  claims.] 

THE  pkuntifi*  read  a  Grant  for  a  pre-emption  in  evidence,  upon 
which  the  Defendant's  counsel  read  an  older  Grant  than  the  Plain- 
tiff's, for  part  of  the  Land  covered  by  it,  as  exhibited  in  the  Plat 
of  the  Surveyor. 

No.  XIV.  A 


Digitized  by  VjOOQIC 


fVhiteatde  for  PlaintifiV  then  offered  to  read  a  pre-emption  cntrf 
in  support  of  his  Grant,  of  an  earlier  date  than  the  t)efendantV 
Grant,  in  order  to  over-reach  the  same. 

Grundy  for  the  Defendant^  objected  to  the  reading  of  ttiis  entry, 
npon  the  principle,  that  the  PlaintifT  can  only  avail  himself  of  it,  in 
a 'Court  of  Equity  supposing  it  to  be  special;  he  had  understood 
that  a  practice  had  prevailed  in  this  State  for  some  years  past,  by 
which  either  party  litigant  was  authorised  to  give  in  evidence,  not 
only  the  Entry,  but  other  equitable  circumstances.  Surely  such  • 
.  practice  is  not  founded  in  legal  principle,  and  if  it  were  conceived 
to  be  the  case,  he  hoped  to  have  the  indulgence  of  the  Court  in  the 
arguments  he  meant  to  use  in  support  of  the  objection  taken. 

He  took  it  to  be  a  clear  pomt,  that  after  the  issuing  of  a  Grant, 
the  Entry  made  no  part  of  the  legal  Title.  It^is  true,  that  during 
the  time  that  Lord  Mansfield  presided  in  ilie  Court  of  King's 
Bench,  there  was  a  strange  disposition  to  enlarge  the  powers  of 
the  Ordinary  Courts,  beyond  Uieir  former  limited*  among  other 
instances  it  was  perceivable  on  the  ground  now  under  considera* 
tion — It  was  then  decided  that  the  equitable  interest  of  the  Cci- 
tuy  que  tru9t  might  be  given  in  evidence  in  a  Court  of  Law.  This 
doctrine  however,  seems  to  have  been  considered  by  every  law- 
yer since  Lord  Mansfield,  as  one  among  the  few  aberrations  from 
lagal  principle,  in  the  decisions  of  that  great  man.  Lord  Kenyon, 
his  successor,  exafaiined  tlie  doctrine  elaborately,  and  pronounced 
it  to  be  unsound,  3  T.  Rep.  697,  in  the  year  1788.  This  case  de« 
cides  that  nothing  but  the  legal  title  can  be  given  in  evidence  in  a 
Court  of  Law.  Loughborough  and  EUenborough,  the  immedia^ 
successors  of  Kenyon,  by  a  series  of  decisions  to  be  found  in  7  T. 
Rep.  3. 49.  8  T.  Rep.  2.  121.  1  H.  Black  461,  and  5  East's  Rep. 
1 38-9,  and  many  other  cases,  establish  beyond  all  kind  of  contro- 
versy,, that  nothing  but  the  legal  title  can  be  received  in  evidence 
in  Ejectment.  Runnington  in  his  Treatise  on  Ejectment,  lays 
down  the  Law  in  the  same  manner  in  page  12.  3  Dall.  464  Pa- 
te rson>  Judge. 

This  is  clearly  the  Law  of  England  —Have  our  Statutes  made 
any  alteration  ?   None  that  can  be  discovered :  it  was  so  consider- 

*  See  LeUcrs  of  Juniui,  No.  4t  91.  8ch.  and  L.f  Rep.  66.r. 
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ed  -in  North  Caroiinat  where  the  point  occurred  mtder  precisely 
the  same  Statutes.  1  Hey.  Rep.  176-^7-8,  shows,  that  the  Courts 
of  Law  in  North  Carolina,  will  not  permit  any  thing  to  be  given 
In  evidence  but  the  Grant.  An  act  which  passed  the  Legislature 
of  that  State,  in  the  year  1798,  erecting  a  Court  with  power  to  re- 
jpeal  Patents  by  &it  Sci.  Fa.  for  fraud  practised  upon  the  State,  is 
not  in  form;  but  it  evinces  that,  that  State  considered  their  ordi- 
nary Courts  (if  not  those  of  Equity)  mcompetent  to  the  repeid  of  a 
Grant.  In  Virginia,  it  is  the  practice  hot  to  permit  a  Grant  to  be 
opposed  kk  a  Court  of  Law,  by  an  Entry,  or  any  other  equitable 
matter.    The  same  Law  in  Kentucky,  Sneed's  Rep.  237-8. 

A  Court  of  Law,  if  they  were  disposed,  cannot^  agreeably  to 
-their  forms  of  proceeding,  afford  relief;  after  a  decisicm  here,  the 
losing  Grant  sdll  has  existence,  life,  and  vatidity. 

This  Court  cantiot  devest  the  right  communicated  by  h^  nor 

make  it  a  nullity.     The  case  no#  before  the  Court  exemplifies 

.tbis.  A  few  years  ago,  Conrad,  the  Defendant,  brought  Ejectment 

against  the  Plaintiff,  Vincent,  and  recovered — one  of  Conrad'^  wit« 

nesses  since  that  determination  died;  the  then  Defendant  Vincent^ 

turned  about,  and  brought  an  Ejectment  against  Conrad ;  in  both 

.  eases  the  same  titles  were  in  contest ;  one  recovery  in  Ejectment, 

is  not  a  bar  to  another,  Runn.  Eject  35. 

If  we  succeed  now,  we  ma^  be  obligedlo  renew  the  contest,  again 
and  again ;  various  success  may  attend  those  rencountres,  as  wit-* 
nesses  on  either  side,  drop  into  the  grave. 

It  is  material,  that  this  question  should  be  well  weighed  by  the 
C6urt,  and  if  the  present  practice  id  wrong,  it  ought  to  be  changed. 
The  decisions  of  the  Federal  Court  certainly  will  not  accord  with 
the  present  practice,  and  it  is  of  the  first  importance  that  the  rules 
ef  decision  respecting  properQr,  should  be  the  same  in  both 
Courts.  If  this  Court  see  that  the  practice,  as  it  now  stands,  is 
not  founded  in  Law,  it  is  their  duty  to  change  it.  In  ilie  case  of  the 
IjUg  vs.  Whiting,  Holt,  C.  J  decided  an  important  point  of  evi- 
dence, which  was  followed  fbr  twelve  or  fifteen  years,  and  then 
Aver-ruled,  Loft's  Gilb.  234-5-6-7.  Atalus  usum  abolendua  eat. 

The  meaning,  or  construction  of  all  writings,  is  matter  of  Law, 
for  the  Court,  and  not  of  fact  for  the  Jury.    In  almost  every  case 
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questions  of  Lav  arise  upon  the  Entry,  which  must  go  with  the 
facts  to  ttie  Jury,  by  the  present  practice ;  the  Jury  will  determine 
them,  as  they  think  propert  without  any  adequate  relict  This  i» 
subversive  of  the  first,  most  natural,  and  important  principles  of 
LaW)  and  reason;  ad  guettionem  jurU  non  reafiondent  juratorea  i 
ad  questhnem  facti  non  reefiondent  judicesj  are  maxims  of  the 
Common  Law. 

Dickeraon  on  the  tame  aide.  The  practice  for  several  years 
past,  has  been,  to  leave  the  Entry  with  all  the  evidence  respect- 
ing its  locality,  and  points  of  Law  arising  on  it,  to  the  Juiy.  The 
consequences  are  known  to  every  gentleman  of  the  Bar — tedious- 
ness,  and  covert  introduction  of  a  mass  of  irrelevant  testimony^ 
corresponding  with  the  ordinary  prejudices  of  Juries,  such  as 
their  strong  predilection  for  old  Entries,  though  perfectly  vaguCf 
ibr  old  Settlers,  and  unreasonable  allowances  for  the  unexplored 
situation  of  the  country  in  relation  to  the  specialities  of  Entries. 
Beside  these  strong  prejudices,  with  which  we  have  to  contend,  it 
is  impossible  to  get  a  jury  above  all  exception — some  of  them,  or 
their  friends  have  cases  of  their  own,  to  lead  them  astray. 

Much  expense  would  be  saved  by  going  into  a  Court  of  Chan- 
cery where  the  relief  would  be  final,  and  conclusive,  which  can- 
not be  the  cose  in  a  Court  of  Law. 

By  the  principles  of  Law,  nothing  but  the  legal  title  or  Grant, 
can  be  given  in  evidence,  5  East  133-9,  in  notes.  What  was  said 
yesterday  by  the  Court  in  the  case  of  Crocket's  Lessee  vs.  White, 
goes  the  whole  length  of  deciding  this  question,  in  principle.  The 
Court  determined  in  that,  an  Entry  without  a  Grant  could  not  be 
receivetl  in  evidence — If  an  Entfy  cannot  be  received  in  evidence 
where  there  is  no  Grant,  it  surely  cannot,  where  there  is  one.  It 
makes  no  part  of  the  legal  title,  in  either  case.  An  Entry,  or  Lo- 
cation, gives  a  person  holding  a  warrant  a  preference  in  procuring 
a  Title  to  all  others.  This  preference  might  have  been  lost,  or 
abandoned.  Under  the  authority  of  the  Laws  of  North  Carolina, 
which  gave  rise  to  these  claims,  a  certain  time  was  given  for  sur- 
veying Entries— If  not  done  within  that  time,  they  were  lost,  un» 
less  the  Assembly  had  prolonged  the  time.  Entries  may  be  aban- 
doned, by  removing,  and  making  an  entry  at  another  place.    Au 


Digitized  by  VjOOQIC 


5 

Entiy  makes  no  part  of  the  legal  title ;  if  it  did,  the  Grant  would 
recite  it  in  the  face^f  it,  which  never  has  been  the  case.  Beside, 
a  Grant  without  an  Entry,  would  be  void  under  such  a  supposition, 
and  this  has  been  detemuned  otherwise.  Since  the  practice  of  re- 
ferring every  thing  to  the  Jury,  in  a  Trial  of  Ejectment,  there  has 
always  been  a  dissention  both  on  the  Bench,  and  at  the  Bar ;  the 
question  never  has  been  at  rest.  The  North  Carolina  practice  rests 
on  the  same  Statutes,  and  the  Judges  there,  in  a  variety  of  deci- 
sions, expressly  reject  the  Entry,  or  any  matter  prior  to  the  eman- 
ation of  the  Grant,  1  Hey.  135.  318,  358, 456. 

Either  the  Courts  in  North  Carolina,  or  here,  are  wrong,  for 
their  practice  in  this  respect,  is  diametrically  opposite. 

In  Virginia,  Kentucky,  and  every  other  State,  where  there  is  a 
Court  of  Chancery,  the  practice  is  different  from  ours. 

It  is  scarcely  possible,  that  the  Federal  Court  will  follow  our 
practice ;  in  justice  to  citizens  of  other  States  they  cannot  do  it, 
for  though  the  Courts  of  this  State,  may  be  content  with  a  practice 
which  submits  Law,  as  well  as  fact,  to  the  determination  of  a  Jury, 
citizens  of  other  States  will  not  agree  that  their  rights  shall  be 
launched  into  a  sea  of  uncertainty,  without  compass  or  rudder. 
In  1  Hey.  359,  Judge  Williams  says,  ^<  When  a  Grant  once  issues 
«<  for  a  tract  of  vacant  Land,  it  becomes  the  only  evidence  of  Title, 
^  and  we  cannot  afterwards  look  further  back  than  the  Grant;  we 
*'  must  presume  all  antecedent  proceedings  to  have  been  regular, 
«  otherwise  we  should  introduce  the  practice  of  invalidating 
«  Grants  by  parol  testimony." 

Haywood  in  refily^  after  stating  the  case,  observed,  that  it  was 
his  intention  to  show  that  the  eldest  Grant  was  void  when  obtain- 
ed upon  a  younger  Entry,  to  the  prejudice  of  an  older  one,  that 
it  was  abMolutety  void  by  the  Statute  which  can  be  shown  in  a  Court 
of  Law.  In  England,  the  Court  of  Equity  had  no  jurisdiction  of 
the  Grants  of  the  King,  either  those  that  were  voidy  or  voidable 
'  only. 

The  law  side  of  the  Court  of  Chancery,  and  other  Courts  pro- 
ceeding according  to  the  prhiciples  of  the  Common  Law,  have 
exclusively  exercised  jurisdiction  in  relation  to  the  grants  of  the 
King9  cither  void  or  voidable.  The  Chancellor,  sitting  in  his  ordi- 
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imy  legal  Court,  is  slotie  c<mipeteift  tb  repeal  a  Oram  of  U0 
King.  3  Bl.  Com.  47.  9161.  In  that  Court  the  proceeding  is  by 
8ci.  Fa.;  and  from  the  judgment  of  the  Chancellor  a  Writ  of  Er* 
ror  lies  to  the  King's  Beocfa^  He  admitted,  tiiat  recourse  was 
ieldom  had  to  this  Court  ^o  repeal  a  Grant  by  Sci*  Fa.  as  stated^ 
when  he  has  been  imposed  upon,  by  fklse  suggestions^  or  misre«» 
presentations.  The  Coart  of  Chancery  in  Ehgland,  proceeding 
by  English  Bill,  as  it  is  termed,  has  no  jurisdiction  in  cases  of  this 
kind.  In  this,  as  well  as  other  States*  a  Chancery  Court  has  but 
one  mode  of  proceeding  by  English  Bill,  as  It  is  termed  in  the 
Books.  They  have  no  power  to  proceed  as  they  do  on  the  petty 
bag  or  law  side  of  the  Court  of  Chancery  in  England,  in  repealing 
Grants.  If  therefore,  we  recur  to  the  English  Authorities,  it  Will 
clearly  appear,  that  none  but  a  Court  of  LaW  hi  this  country,  ctf|t 
act  upon  a  void  Grant.    There  is  no  method  to  repeal  a  Grant. 

The  cases  in  the  ]^glish  Books,  which  go  to  show  that  nothint 
Ibut  the  legal  title  can  be  given  in  evidence  an  Ejectment,  I  admit) 
but  shall  contend  that  the  Entry  is  part  of  this  legal  title. 

The  cases  referred  to,  in  Heywood,  were  once  considered  tho 
Law,  in  North  Carofma,  though  the  whole  Bench,  nor  Bar  werd 
ever  satisfied  with  it.  SinCe  those  decisions  the  Law  has  beeii 
<U>nsidered  otherwise,  as  will  appear  by  the  case  in  2  Hey.  98. 

In  construing  oUrown  Statutes,  we  have  nothing  to  do  with  the^ 
Reports  of  cases  in  other  States,  on  points  ariafaig  on  Statutes  pe- 
culiar to  themselves.,  In  the  admission  of  these  decisions,  great 
care  ought  in  all  cases  to  be  u^ed.  The  case  in  Sneed's  Reports 
.does  not  apply  here.  The  case  in  3  Dall.  adopts  the  principle  es» 
taMished  by  the  cases  read  from  Term  Reports,  which  is  not  dis** 
{Kited  The  act  of  North  Carolina  in  the  y€ar  1798,  67,  for  esta- 
blishbga  Court  to  try  Patents,  proves  that  the  Court  of  Equity^ 
hhd  no  such  power  as  is  contended  for  here,  else  why  pass  the  Act} 
The  Act  of  North  Carolina  and  Tennessee  usually  termed  the 
compact  law,  passed  by  both  States  in  the  year  1804,  adopts  all 
the  entry  laws,and  laws  of  North  Carolina  inspecting  fands.  Those, 
before  the  Act  of  Cessicns,  (1789)  were  in  force,  as  being  the  laws 
<tf  the  Mother  State,  and  expressly  adopted  in  the  Cession  to  Con- 
gressi.    Those  on  the  subject  of  land  sihce'that  time,  were  adopted 
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bylJieconpaetin  1804.  Hence  then  tii«  Act  of  lT98fiir  repeal^ 
Patents,  i$  in  force  here. 

The  second  ground,  which  it  is  necessary  to  examine  is,  that  by 
the  Statute  law  of  this  Ooantry,  a  Grant  obtained  upon  a  younger 
entry,  to  the  prejudice  of  an  older  entry,  is  vM  as  against  such 
older  entry.  In  order  to  ascertain  whether  this  be  the  law,  we  must 
consider  all  the  laws  passed  by  the  North  Carolina  before  the 
Cession  Act,  relative  to  the  appropriation  of  lands,  with  those  pas- 
sed since,  relative  to  the  appropriation  of  lands  of  this  Country^ 
over  which  she  retained  a  power;  together  with  the  Acts  of  this 
State  on  the  same  subject,  infkari  materia:  this  should  be  constni* 
ed   together,     and  whero   we    meet  with  the    same    expres- 
sions in  different  Acts  on  the  same  subject,  they  must  bear  tho 
same  meaning.  5  Com.  Dg.  Tit  Parliament  R.  16,  17.  Doug.  Sa 
The  first  Act  passed  by  North  Carolina,  respecting  the  disposi* 
tionof  her  vacant  lands,  was  in  November,  irrf,  C,  I.  Iredell  292, 
at  a  time  when  there  was  not  any  Court  of  Equity  in  the  State.  The 
9th,  Sect,  of  that  Act,  page  294,  b  in  these  words  «that  every 
^  right,  title,  claim,  interest,  or  property,  by  any  person  or  persons 
<<set  up,  or  pretended,  to  dxxj  of  the  before  mentioned  lands  which 
<«  shall  not  be  obtained  in  manner  by  this  Act  directed,  or  by  pur- 
<<  chase  or  inheritance,  from  some  person  or  persons  beconing; 
<<  proprietors  by  virtue  thereof,  or  which  shall  be  obtamed  in  &aud, 
A  elusion^  or  evasion,  of  the  provisions  and  restietions  thereof  shall 
CI  be  deemed,  and  are  hereby  declared  utterly  -void.**    This  Act  in 
express  terras  contemplated  void  Grants,  and  how  could  such. 
Grants  be  avoided  ?  not  in  a  Court  of  Equity,  for  there  was  none  of 
necessity  then  in  a  Court  of  law.    The  effect  should  be  attained 
in  a  trial  by  Ejectment.     Let  us  attend  to  the  provisions  of  subse* 
quent  Acts  on  this  subject    In  April  1779,  67  Sec.    6.  Ind.    S69y 
h  is.  enacted  '•  that  where  it  shall  happen  that  the  bounds  of  two  or 
more  entries  join  or  intersect  each  other,  the  Surveyor  shall,  and 
he  is  hereby  required,  to  survey  such  entries  in  |um,  the  eldest  be- 
ing first  surveyed,  provided  such  entry  be  not  caveated;  but  wheft 
that  shall  bo  the  case,  it  shall  not  be  Itiwful  for  the  Surveyor  to  sur- 
vey, either  of  the  entries,  8cc.  until  the  determination  of  the  Caveat- 
The  Legislature  designed  hj  this  clause  to  enable  the  first  enterer 
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to  get  his  Grant  first.  The  f th  Sec.  directf)  that  all  sttrveys  shall 
be  returned  within  twelve  months  in  order  that  Grants  xobj  isaue« 
Suppose  the  Surveyor  should  not  survey  in  the  order  pointed  out 
hy  law,  and  the  younger  enterer  should  get  his  Grant  firsts  would 
there  be  no  remedy  t  there  surely  would.  And  this  remedy  must 
have  been  in  ejectment^  there  being  no  other  mode.  The  Acty 
1783,  C.  ^  S.  19  and  00,  Ind.  448  is  next  to  be  adverted  to;  the  19 
Sec.  has  these  words,  «  whereas  many  disputes  may  arise  from 
the  Surveyor's  giving  preference  to  warrants  of  a  younger  date> 
and  not  certifying  in  the  return  of  survey,  the  dateof  the  entry,  and 
number  of  the  warrant,  under  which  the  same  ia  surveyed,by  mean» 
whereof  Grants  have  in  many  instances  issued  on  such  retumsy 
contrary  to  the  true  intent  and  meaning  of  the  said  Acts,  for  pre- 
vention, &c.  the  entry  takers  are  directed,  to  deliver  to  the  Survey- 
ers  periodically  the  warrantsupon  the  several  entries  not  dbputed; 
the  Surveyors  shall  proceed  to  survey  according  to  number,  and 
date^  and  shall  make  return  of  plats  within  twelve  months,  with  a 
view  to  the  eminating  of  Grants,  under  the  penalty  of  fifty  pounds. 
The  same  ideas  occur  on  this  section  as  on  that  of  the  6th.  Sec .  of 
the  Act  of  1779.  !£  the  Surveyor  does  not  do  his  duty,  and  the 
younger  enterer  should  get  his  Grant,  how  is  the  elder  enterer  to 
be  relieved?  doubtless  in  the  same  manner  as  contemplated  by  that 
section  in  ejectment.  The  3d  and  4th,  Sec.  of  the  Act  concerning 
the  lands  of  the  officers  and  soldiers  1783,  3d.  Ind.  450,  shows> 
that  if  no  objection  is  made  at  the  time  of  the  location,  it  shall  b^ 
good  and  valid,  notwithstanding  another  person  may  afterwards 
set  up  a  claim.  We  have  the  eldest  location,  and  how  are  we  to 
avail  ourselves  of  it,  otherwise  than  in  the  manner  contemplated 
by  the  acts  of  1777  and  1779.  We  have  no  ground  to  authorise 
us  to  believe  the  Legislature  designed  any  other  method,  than 
that  contemplated  by  those  acts.  But  the  act  of  1786,  C.  30.  Ind. 
589,  if  well -considered,  puts  this  questioncompletely  out  of  dis- 
pute. It  is  ^  an  Act  to  prevent  the  obtaining  of  grants  for  lands^ 
lying  in  the  western  parts  of  this  state,  to  the  prejudice  of  first 
enterers,  and  entered  in  the  office  lately  established  for  receiving 
entries  of  claims  of  such  lands,  by  an  act,  entitled  an  act  for  open- 
ing the  land  office  for  the  redemption  of  specie,  and  other  certi- 
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^cAtes,  and  diachturging  tlie  ari^ars  dqe  ta  the  aiDoy."   The  iHordi 
of  which  are  as  follows,  "  Whereas  it  is  the  intent  and  meaning 
of  the  said  act,  and  of  the  act  hereby  revived  and  put  In  forcoi 
tliat  the  first  entcrer  of  the  vi^cant  and  unappropriated  lands,  if 
specially  located^  therein  described,  shall  have  preference  to  all 
c^erS}  iQs,urveying  and  obt^ing  grants  for  the  same,  when 
such  entries  have  been  made.    And,  whereas,  divers  persons 
have  repaired  to  the  parts  lying  out  of  the  inhabited  parts  of  this 
state,  and  have  caused  the  «ame  to  be  surveyed  in  virtue  of  entries 
made  subsequent  to  the  entries  for  the  same  lands,  and  plats  of 
such  surveys  to  be  returned  to  the  secretaries  of&ce,  have,  or  are 
alK)Ut  to  obtaoi^  grants  for  the  saQie  to  the  prejudice  of  the  first  en- 
tries.    For  remedy  whereof.  Sec-  1.  that  every  first  enterer  of 
any  tract  of  lapd  specially  located,  lying  in  the  western  parts  of 
this  state,  out  of  the  inhabited  parts  thereof,  shall  be  allowed  the. 
tenn  of  two  years  to  have  the  same  surveyed;  and  that  all  grants 
and  surveys  of  land  lying  in  the  parts  aforesaid,  heretofore  or  here- 
after to  be  made  or  obtained  within  the  said  two  years  by  any  per- 
son upon  land  previously  or  first  entered  by  any  other  person,  shall 
be,  and  the  same  are  hereby  declared,  to  be  void  and  utterly 
0/no  effect"    It  will  be  recollected  that  the  operative  words  used 
void  and  of  no  effect  are  the  same  as  ii^  the  9th  section  of  the  act 
of  1777;  their  effect  must  be  the  same,  as  there  was  then  no 
Court  of  Equity.  The  effect  of  ^  Granti  must  of  necessity,  havo 
been  tried  in  Ejectment,  and  so  it  must  be  now,  for  the  Legisla- 
ture have  discovered  no  other  disposition.     The  time  for  survey- 
ing has  been  prolonged  from  the  passage  of  that  Act,  to  the  pre- 
sent moment,  and  therefore,  no  objection  can  arise  upon  that 
ground. 

.  The  Act  of  1787,  c.  23,  Ird.  625,  is  a  general  law,  intended  by 
its  caption  tp  operate  in  the  Eastern  part  of  the' State  of  North 
Carolina ;  but  its  provision  has  no  legal  limits.  It  is  entitled 
^  An  Act  to  amend  the  several  Acts  of  Assembly  heretofore  passed 
for  giving  further  time  to  surveyors  within  the  different  counties 
to  make  their  surveys  and  return  plats  thereof  to  the  Secretary's 
office,"  Sec.  ^  Whereat,  by  misconstruption  of  the  several  laws 
teapecting  entering  and  surveying  land^s  in  this  State,  imppsitipD} 
No.  XIV.  B 
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Iftive  feeen  attciWpt<id  on  the  oHginial  emitter  of  the  said  lands, /foi* 
remedy  iHierfcctfi  Sec.  1,  pfrbvidcJs  the  siimc  remedy  with  the  Act 
of  l/JiB,  Except  limitation  of  lime  in  making  ^m'vep,  and  declares 
Grahts  obttiined  npon  younger  entries  void  and  of  no  fJJ^eet ;  with 
tlie  following  proviso,  "that  nothing  herein  contained  shall  hfe 
«6nstrued  to  preveriC  any  person  making  a  subsequent  eritr/btf 
any  land',  from  surveying  and  obtaining  a  Grant  as  the  L»w'  di« 
rects  for  all  such  surplus  land  as  shall  retrain  after  the  enterer  oi^ 
entefers  of  such  land,  hath  surveyed  his,,  her,  or  their  ^ntry  or 
entries  sis  afor^siud.*' 

t  wifl'now  proceed  to  examine  the  objections  to  this  mode  of 
tniU',  the  consequences  of  changing  the  practice^  and  lastly;  tlie 
Bntish  authorities. 

it  lias  beeti  objected  that  this  method  of  trial  in  Ej^iinent,  is 
incompetent  to  afford  relief;  that  dilferent  Juries  v^ii  fiold  differ- 
ent optoions  respecting  the  law  arising  in  eacb  case,  so  that  d^ti- 
alons  will  be  uncertain  and  fluctuating;.  This  objection,  if  it  has 
aiiy  Weighty  proves  too  much  ;  it  is  one  of  which  every  case  is 
susceptible.  No  Jury  cause  can  exist  without  points  of  Law,  as 
well  as  fact.  In  cases  of  fraud,  a  Jury  can  enquire  incidentally  of 
all  matters.  In  the  view  of  the  Legislature,  as  expressed  in  the 
Acts  of  1786-7,  the  obtsdning  of  an  elder  Grant  to  the  prejudice 
of  an  cider  entry,  is  bottbmed  on  fraud.  In  Equity',  there  mtist 
be  a  trial  of  an  iissue  of  fietct ;  so  that  the  c^mseqiiences  of  th)6 
trial  will  be  the  same,  as  at  Law :  The  Cotirt  have  only  the  power 
to  state  their  opinion  oi  the  Law  in  either  Court. 

The  weight  of  this*  question  is  certainly  great,  as  it  respects 
the  practice.  For  twelve  years  past*,  we  find  the  practice  as  it 
now  stands.  Many  cases  are  now  depending  in  this  Court,  and  if 
the  principle  of  turning  a  suitor  round  to  the  Court  of  Equity 
should  obtain,  great  injustice  might  be  done.  They  have  applied 
to  this  Court,  under  an  established  practice  for  justice ;  andnow 
to  turn  them  out  of  Court  with  great  and  accumulated  costs  oa 
their  shoulders,  would  be  contraiy  to  every  idea  of  law  and  right* 
It  would  be  too  much  for  the  court  to  say  now,  that  the  practice 

•  Only  ten  years. 
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^  e^^ting,  was  ^fopg  in  its  commencement.  Jf  wrong,  Bptbing 
less  than  le^islfUive  authority  can  change  it ;  Qopup^unif  err^/acft 
Jus. 

Mr.  Haywood  then  read  3  ^ep.  50,  54.  IQ  Rep.  109.  3  T*  Rejp. 
S\S.  IT.  gep.  602 ;  from  a  full  view  of  whiqby  it  i^ppe^pd  thfit 
;^e  validity  of  the  Grants  of  the  King,  co^ld  b^  en^i)irejd  into  inci- 
dentally in  Ejectment. 

The  case  put  by  Mr.  Dipker^oi^  is  where  two  JElptri^s  are 
made,  and  a  Grant  obtained  by  the  pers9n  holding  th^  yom^r 
gentry ;  the  elder  enterer  theii  repiovef  his  claim.  Jf,  says  he,,  th^ 
doctrine  we  advocate,  be  correct,  the  Gr^t  obtUunejd  is  void,  be^ 
cause  it  was  obtained  by  the  prejudice  of  an  older  enterer,  an4 
though  the  elder  entry  is  removed,  the  Qrao^  having  been  ob* 
tained  in  fraud  wa$  void,  and  nothing  can  restore  its  validity- 

The  elder  enterer  having  removed  his  claim,  cannot  claims  t^ 
land  from  wh^ch  it  was  removed,  nor  can  the  yotunger  e;iterer 
claim  upon  his  Grant,  as  being  void ;  the  land  would  be  vacant, 
and  the  younger  enterer  remediless,  as  he  could  not  remove^  by 
the  Laws  of  North  Ca^lina,  after  obtaining  a  gj-ant. 

To  thjs  reasoning  I  bppose  the  authorities  of  the  Acts  of  North 
Carolina,  April  1784^  c.  14.  sec.  7.  Octobet*  1784^  c.  19.  sec.  6; 
1786,  c.  30,  s.  7.  Ird.  483,  540,  and  590.  Removals  are  onlyau,- 
thorised  where  lands  have  been  previously  entered. 

It  is  certainly  more  convenient  to  try  the  validity  of  grantSt  sit 
JLaw,  than  ii^quity  :-:;r:tl\e  §rsj  i§  mpre  ejppeditioujj  an^less  e^ 
pensive. 

Before  dismissing  this  subject,  it  is  worthy  of  remark,  that 
the  Laws  of  this  State,  f ince  it  acquired  the  power  of  perfecting 
titles  from  North  Carolina,  have  carefully  preserved  the  prefer*, 
cnce  of  older  entries  against  an  elder  grant  upQU  a  younger  entry. 
Act  of  I8O7,  sec.  4,  34,  37  and  38.  Upon  the  principal  ground^ 
then,  the  Laws  of  North  Carolina  and  Tennessee  are  consistent, 
apd  give  validity  to  the  younger  grant  upon  an  o)der  entry ;  de- 
claring the  elder  grant  vfffd  and  of  no  effect^  which  by  the  cpurs^ 
of  practice  in  England,  must  be  enquire4  of  ip  this  court;  and 
not  in  Equity,  where  no  power  exists  to  prQce ^l  as  in  the  pett^ 
^1^— our  coiirt  proceeding  by  bill  on jfr. 
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^/u<fr//or  Jf/<rff  (/an/,  enforced  the  arguments  used  bf  Mr.  Grun- 
dy, and  to  show  that  the  practice  in  North  Carolina  under  these 
statutes,  was  as  contended  for,  he  cited  in  addition  to  those  hefoi'a 
offered  1  Hey.  358.  9. 107.  Conformably  to  the  principles  of  plead* 
ing,  the  grounds  upon  which  it  is  intended,  to  avoid  a  deed  or 
grant  ought  to  be  shewn  in  pleading,  vand  not  given  in  evidence^ 
5  Co.  1 19  Whildales  case.  7  Ba.  Ab.  Tit  Void  and  Voidable. 

WhitCBide  forfiUintiffy  expatiated  at  large  upon  the  grounds  ta* 
ken  by  Mr.  Haywood.  The  practice  we  now  contend  for  has  ex- 
isted since  the  year  1796.  The  question  is,  whether  the  jury  shall 
have  spread  before  them,  the  whole  legal  title,  or  not— The  cases* 
that  had  been  read  by  his  colleague  shewed  clearly  that  the  valL 
Aty  of  grants  might  be  enquired  of  in  ejectment.  As  to  the  poll* 
cy  of  the  present  practice,  there  is  no  doubt,  that  it  is  attended 
with  far  less  trouble,  <expense  and  delay,  than  in  equity.  Besides, 
the  same  rule  in  property,  mus^  prevail  in  equity,  though  the  rem* 
edyis  different. 

The  Court  of  Chancery  in  England,  proceeding  by  bill,  have  no 
power  to  repeal  grants  :  as  between  individuals,  they  can  in  that 
court,  compel  a  person  holding  the  legal  title,  to  convey  to  the 
person  holding  an  equitable  claim  to  the  same  property.  But 
should  a  grantee,  apply  to  a  court  of  equity  here,  for  a  conveyance 
of  a  better  title,  an  issue  must  be  made  up,  and  tried  by  a  jury  ; 
therefore  the  effect  would  be  the  same-^it  has  been  urged,  that 
there  is  no  certainty  in  the  decision  of  juries ;  90  far  as  my  infor<» 
mation  extends,  juries  are  as  often  right  as  courts-*A  court  of 
equity,  as  it  is  termed  In  our  law,  or  chancery  in  England,  can  do 
Viothing  more  ths^n  a  court  of  law.— *In  some  of  the  states  where 
there  is  np  court  of  equity  they  manage  business  of  this  kind,  as 
well  as  if  there  was  such  a  court.*'  If  a  person  goes  to  a^ourt 
of  equity  here,  he  cannot  get  out  again  under  three  years. 

The  legislature  of  North  Carolina,  contemplated  an  entry,  a^ 
giving  a  legal,  and'not  an  equitable  right,  otherwise  the  9th  sec- 
tion of  the  act  of  1777  would  be  nugatory,  for  there  was  not^at 
that  time,  any  court  of  equitjt  . 

•yid^4DaU.4ia 
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The  reason  of  the  law,  iii  requiring  two  plats  to  be  returned  to 
the  secretary's  office^was,  that  one  plat  might  be  filed  for  the  pur- 
pose of  enabling  the  secretary  to  avoid  issuing  a  second  grant,  for 
the  6an(ie  piece  of  land.  The  act  of  1 777  Sec.  3,  authorised  the 
antering  of  vacant  land.  That  act,  as  well  as  those  passed  subse* 
quent,  had  no  other  idea, -but  that  the  first  enterer  would  obtain 
an  indefeasable  right.  Caveats  were  provided  for  cases  of  occu- 
pancy. By  the  act  of  1783  S.  19,  surveyors  are  directed  to  recite 
the  date  of  the  entry,  and  warrant.  This  certainly  was  requir- 
ed in  order  that  it  might  appear  frosn  the  grant,  who  had  the 
oldest  enuy,  of  different  claiinants,  and  consequently  the  best 
title,  for  the  legi^slature  certainly  designed  that  an  entry 
should  give  a  legal  right,  by  providing  in  sq  careful  a  manner 
agaanst  injuries  arising  from  obtaining  grants  upon  younger  en- 
tries. The  judges  will  now  admit  an  entry  to  be  given  in  evi-  v 
dence  in  North  Carolina,  though  it  was  not  the  case  formerly, 
which  is  evincive  of  the  correctness  of  our  practice.  Haywood 
).  in  1  Hey.  497  referring  to  this  point,, says  *<  were  this  res  iutegra^ 
I  should  be  of  opinion,  that  such  evidence  a:s  is  now  offered  ought 
^o  be  received,"  and  the  case  iti  2  Hey.  98  establishes  the  princi- 
ple, that  the  courts  in  N.  Carolina  do  receive  such  evidence. 

Where  a  statute  declares  an  act  or  deed  void^  it  can  be  shown  ^ 
in  a  court  of  law.  The  cases  referred  to,  by  my  colleague  de- 
monstrate this  position. 

An  entry  is  matter  of  record,  of  which  all  persons  are  bound  to 
take  notice ;  and  can  come  into  view  in  ejectment,  without  plead- 
ing, as  well  as  the  grant.     It  is  true,  as  stated  by  the  court^in  the 
case  of  Crocket's  Lessee  vs.  White,  that  an  entry  without  a  grant, 
cannot  be  received  in  evidence,-— being  an  inchoate  legal  right, 
it  may  be  removed.     But  an  entry  is  subject  by  our  law,  to  taxes, 
to  cxecution,*may  descend,  and  may  be  alienated.     Having  so  ma- 
ny legal  attributes;  it  cannot  be  otherwise,  than  considered  as  a 
legal,  and  not  an  equitable  right,  to  all  intents  and  purposes.     An 
enterer  cannot  be  viewed  in  the  light  of^a  cestuy  que  trust ;  there- 
fore the  cases  in  Term  Reports  do  not  apply.    In  that  case  there 
is  a  confidence  between  cestuy  que  trusty  mud  the  trustee  \   here 
there  is  none. 
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The  leg^islatttre  d(^9igned  bf  their  acts  of  ItTT^  ^nd  subfequ^ 
acts,  to  make  an  entiy  a  legal  right.  A  bond  gires  a  right*  but  H. 
cannot  be  sold  6n  execution ;  it  is  tlierefore  not  a  legal  or  vested 
right,  and  this  go^s  great  Ip^gth  in  ascertaining  tho  differeoce  be- 
tween the  two  cases. 

The  first  interpretation  of  the  land  law  in  North  Carolina  waf 
erroneous ;  the  judges  latterly  being  better  ^^ibnned>  have  diy 
played  more  intelligsncc.  We  are  told,  that  our  decisions  will 
be  overhauled  ky  the  federal  court?  Thi^  is  an  independent 
court)  over  the  decisions  of  which,  the  federal  court  has  no  con* 
troiilf  There  is  a  case  in  3  Dall.  425  in  which  it  was  determinedj| 
by  the  supreme  coui^  of  the  United  States,  that  a  complete  legal 
right,  might  exist  without  a  grant,  upon  a  purvey  alone.  Her^ 
we  do  not  contend  that  an  entry  cojanfiunicates  a  complete  leg^ 
right,  but  after  the  emanation  of  a  grant  m  ikes  a  part  of  one. 

Theinterestsof  justice,  so  imperiously  demand  that  the  prac« 
lice  should  remain  as  it  is,  that  I  cannot  better  conclude  this  ar- 
guraenttthan  in  the  language  of  Mr.Justice  M'Kean.  ^  Itisessential^ 
f<  to  private  justice,  and  to  public  peace,  and  order,  that  the  rules 
f  of  property^  as  well  as  of  other  subjects  of  society^  should  be 
*  settled  and  promulged.  Wretched  indeed  is  the  condition  o( 
^^  that  people,  where  -the  i^w  is  either  uncertain  or  unknown." 
3  Dall.  98. 

Grundy  for  d^fendantj  concluded  the  argumenti  by  a  full  and 
complete  development  of  the  principles  stated  in  the  opening  of 
the  case. 

CamfibellJ.  PrevjLous  to  the  year  1796,  or  1797,  it  seemed  to  b^ 
ihc  understanding  of  tlie  bar,  that  the  remedy  in  such  a  case  as  tho 
present,  was  in  equity  alone  ;  but  in  a  decision  which  tookjrface  at^ 
^oncsborough  about  that  time,  it  was  determined  such  evince  aa 
is  now  oiTered  might  be  received  in  ejectment.  In  aeveral  caset 
which  occurred  afterwards  the  propriety  of  the  decision  was  ques- 
tioned ;  for  some  time  past,  until  latel]r,  the  questiop  seemed  to  b^ 

'  Aide  4.  Pall.  558  where  the  Circuit  court  of  the  Vm  Stmles  decid^dHV 
fcrcntly  from  the  decisions  of  the  Si^te  Courtv. 
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lit  rest,  t  dh  perfedly  willing  it  should ren^n  8O9  though  I  am  i^^  ^ 
clined  to  think  that  I  did  not  concur  in  it  at  Jbnesborough.* 

Let  the  evidence  go  to  the  Jury; 

bverton  J,  The  case  has  been  argued  at  great  length,  and  with 
much  ability  on  both  sides;  and  if  in  the  opinion  now  tobe  offered 
error  should  exist,  (t  must  be  imputed  to  the  wapt  of  mental  pow< 
er  to  perceive  amidst  so  great  a  mass  of  legal  matter,  and  argu- 
ment, on  whic&  side  the  correct  principle  lies.  Ai  the  greater 
part  of  the  argument  arises  from  the  English  authorities  respect- 
ing the  grants  of  the  king,  it  seems  important  that  they  should  bef 
considered  in  the  first  place.  In  no  branch  of  the  law  of  England 
do  we  find  greater  confusion,  obscurity,  and  apparent  contradic- 
tion, than  in  the  numerous  writings  of  Loird  Coke  and  others,  on 
this  subject  The  great  variety  of  nice  and  obscure  distinctions, 
taken  in  these  cases  where  the'  kings  prerogative  was  concerned, 
shows  the  minds  of  the  judges  in  England,  were  in  an  almost  con- 
stant state  of  struggle,  between  a  sense  of  common  justice,  and  the 
peculiar  rights  of  the  crown.  Jenkins  in  the  preface  to  his  reports^ 
when  enumerating  the  abuses  of  the  law,  does  not  omit,  <<  the  too 
great  nice^  with  which  the  king^  patents  are  construed,"  and  in 
tkic  case  of  Alter  Wood,  respecting  the  kings  grants,  so  elaborate- 
,  ly  reported  1  Co.  40  and  afterwards  brought  before  the  twelve 
judges  in  the  Exequer,  Jenk.  Cent.  25 1  p.  42,  it  is  said  <<  there  is  a 
hard  case,  where  the  king  is  not  deceived  in  the  consideration,  nor 
in  the  essence  of  the  estate,  and  where  the  king  has  no  perjudice, 
but  the  prejudice  is  to  the  patentee,  the  kings  patent  ought  not 
to  be  avoided.  This  grant  is  good  in  the  case  of  a  common  person. 
Princi/iis  benifidum  decei  e99c  man^urum.  It  is  for  the  kings  hon- 
our to  maintsun  his  patents,  and  it  is  a  dishonour  to  him  to  avoid 
them,  by  too  nice  and  subtle  constructions.  An4  freqently  it  is  to 
the  grievous  loss  of  the  patentee."  I  might  adopt  the  language 
of  Mr.  Justice  Ashhust  in  deliVering  the  opinion  of  the  court  of 
K.  B.in  the  case  of  the  King  v  Amery  2  T.  Rep.  563  cited  at  the 
bar.  «  It  would  be  needless  to  go  through  all  the  cases  which 
have  beeii  cited  at  the  bar,  in  which  there  is  a  great  deal  of  confu- 

•  Tfee^ctsc  alluded  to  was  Rupert  Re^)J[:escp^lUve9  xs  Blll^.  J^ept.  Term,  IfSig. 
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ftlon  and  contradiction ;  and  therefore,  though  we  have  considered 
them,  we  think  it  hctter  to  state  the  authorities  on  which  we  rely, 
and  which  seem  to  us  to  have  the  strongest  reason  on  their  side." 
But  as  the  case  has  consumed  much  time  in  its  discussion,  and 
is  considered  important,  I  will  hriefiy  notice  some  of  the  books.  A 
patent  or  grant  by  the  state  to  a  citizen  must  be  considered  in  the 
view  of  an  ordinary  contract  between  two  individuals.  3  Cranch 
Rep  I  to  70  by  the  supreme  court  of  the  U.  States,*  2  Dall  320 
per  Patterson  J.  The  assumption  of  this  principle  seems  to  be 
warranted  not  only,  by  the  opinion  of  the  supreme  court  of  the  U. 
States,  but  by  tlie  nature  of  our  Republican  institutions. 

It  is  the  aggregate  body  of  the  people,  who  make  a  grants  thro' 
the  medium  of  their  public  functionaries,  the  governor  and  secre- 
tary ;  and  no  reason  can  be  perceived,  why  other  principles  of  law 
shouldbe  attached  to  such  a  contract,  than  those  which  wo>ild  re- 
sult from  a  similiar  one  between  citizen  and  citizen.  In  the  latteFf 
the  contract  is  between  one  man  and  another ;  in  the  former  be- 
tween a  number  of  individuals  on  one  part,  and  a  single  individual 
on  the  other.  The  law  is  believed  to  be  the  same  in  both :  and  so 
far  as  the  authorities  produced,  accord  with  this  proposition  they 
are  conceived  to  be  law  here,  otherwise  not.  With  this  impres- 
sion a  succinct  view  of  the  cases  will  be  taken.  ^ 

In  England  the  kings  grants  are  repealed,  or  cancelled  by  the 
chancellor ;  on  the  law  side  of  the  court  of  chancery,  by  sci.  fa.  S 
Bl.  47.  261,  and  Lord  Coke  in  4th  inst.  88  has  given  us  three  cases 
in  which  it  is  ordinarily  done.  First  when  the  king  grants  the 
same  thing  to  differiSnt  persons,  the  first  patentee  shall  have  sci. 
fa.  to  repeal  the  second.  Second,  where  the  king  doth  grant  Sk 
thing  upon  a  false  suggestion,  hcyfirorogativa  regU  may  repeal  his 
own  grant  Tjird,  When  the  king  doth  grant  any  thing  which 
by  law  he  cannot  grant,  he  jure  regU  and  for  the  advancement  of 
justice  and  right,  may  have  a  Sri.  fa  to  repeal  his  own  letters  pat* 
ent ;  and  the  judgment  is,  that  the  letters  patent,  and  enrollment, 
shall  be  cancelled,  vacated,  annulled  and  held  for  naught.  It  is 
competent  for  this  court  to  cancel  letters  patent  The  most  cmin- 

•  Same  case  reported  in  4  Dall  396% 
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ent  English  lawyers,  particularly  those  learned  and  eminent  com- 
inon  place  compilers,  Comyns,  Bacon,  and  Viner,  have  considered 
the  different  decisions  i^  their  courts,  as  resulting  from  the  rights 
of j>rerogative,  which  is  defined  to  be  that  <^  law  in  case  of  the  king 
which  is  law  in  no  case  of  the  subject"  5  Bac.  486  tit*  Prerog. 
Lond.  cd.  1807  ;  and,  in  page  559,  we  find  a  great  variety  of  author- 
ities collected  under  the  head,  ^  of  the  difference  in  the  rules  of  law 
as  directing  the  Kings  property,  otherwise  than  that  of  a  subject" 
of  the  granting  of  Fairs,  Markets,  Corporations,  £cc.  they  are  re- 
ferable to  the  3d  division  of  Lord  Coke  in  4th.  Inst.  88,  and  to  that 
division  in  Bac.  Ab.  to  be  found  under  tit.  Prerog-  F.  1.  *  Though 
the  principles  attached  to  this  division  of  prerog.  (where  the  Ring 
acts  for  the  public  and  not  his  own  interest)  are  too  frequently 
confounded  with  those  incident  to  the  2d  division  ;  yet  in  many 
respects  there  are  strong  i^iarks  of  discrimination  to  be  found  in 
the  books-  So  much  inclined  were  the  Judges  in  ancient  timesf 
to  lean  towards^prerogative,that  they  borrowed,  under  the  appear- 
ance of  analogy,  principles,  from  other  divisions  of  the  law,  and 
even  then  made  distinctions,  too  fine  for  the  touch*  Bacon  in  his 
division  of  the  rights  of  prerogative  proceeds — ^' of  Grants  aris- 
ing from  his  interest,"  "  of  things  of  a  new  invention,"  '<  of 
the  ccmstructionofthc  King's  Grants  and  letters  Patenty  as  to 
their  being  godd  or  void  ;  and  herein  of  the  Kings  being  de. 
ceived  in  his  Grant"— Under  this  head  which  is  clearly  rcferra- 
hle  to  the  2d  division  of  Lord  Coke  in  4  Inst,  wc  find  "  as  the 
King's  Grants  proceed  chiefly  from  his  own  bounty,  and  his  letters  * 
patentare  Records  of  a  high  nature,  they  ought  to  be  construedmost 
favourably  for  the  king,  contrary  to  the  grants  of  common  per- 
sons," &C'  and  accordingly  in  a  great  variety  of  cases  established 
upon  subtle  distinctions,  we  find  the  King's  Grants  declared  void 
.  on  account  of  his  having  been  deceived  in  his  Grant  The  book 
then  proceeds  to  enumerate  some  of  the  cases^  and  point  out  some 
rules  for  ascertaining  when  the  King  might  be  said  to  be  deceived 
in  his  Grants.  To  point  them  all  out  with  their  coo ti*adict ions, 
either  real  or  apparent,  would  be  a  dtfiicult  task.  All  these  rules 
howcvcr,bavc  arisen  from  cases  concerning  rAff  King*a  ov:n  interest^ 
No.  XIII.  c 
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and  with  a  view  to  hk  prcr^gafivtj  whei*e  the  law  in  many  instan- 
ces b  different  from  tkat  which  would  govern  the  contracts  of  in- 
dividualsy  as  has  been  shown^  and  may  be  farther  seen  in  10  Co, 
1  ISb.  1 K  Co.  87 A.  in  the  first  of  which>  it  is  admitted  that  a  com- 
mon person  cannot  avoid  his  Grant,  made  upon  false  suggestions, 
as  the  King  can /are  regU*  Under  the  same  second  division  of 
Lord  Coke,  we  find  that  if  by  misinformation^  or  false  suggestion 
respecting  hb  Estate,  the  King  is  deceived  as  to  the  legality  of  his 
Grant  in  part,  it  shall  be  vQidiov  the  whole,  but  oiherwbe  as  to  a 
c<mimon person  1.  Co-  36.  10  Ca  U3b.  3.  T.  R  537. 17.  Vm.  sa 

Out  of  this  heterogenous  mass  of  nutter  furnished  by  the  En- 
glish decisions,  respecting  the  King's  Patents,  Mr.  Justice  Grose, 
iu  the  case  of  the  King  v«.  Pasmore,  3.  T.  Rep.  349,  has  extracted 
a  rule  which  spema  to  be  the  only  judicious  one,  as  concerns  false 
suggestions  in  patents.  He  adopts  the  reasoning  in  the  cases  of 
the  earl  of  Rutland,  8  Co.  55,  and  the  King  vc.  Kemp,  12  Mod. 
78 ;  ^\i  the  King  be  deceived  by  the  suggestion  of  the  Gruitee, 
then  tke  grant  is  void,  but  if  the  facts  suggested  by  the  Grantee  be 
true,  though  the  king  be  mistaken  in  his  inference  of  law,  the  grant 
shall  not  be  avoided,"  1 7  Vin.  100,  and  authorities  there  referred  to. 
The  same  reasoning  b  in  one  place  admitted  in  Legats'  case,  10 
Co.  109. 

All  patents  of  the  King,  state  the  consideration  or  grounds  of 
the  grant.  And  where  made  upon  information  or  suggestion  of 
the  Grantee,  such  information  or  suggestion  is  stated,  as  appears 
by  the  cases  and  precedents  in  all  the  books  ;  such  b  the  case  in 
10  Co.  109^.  3  T.  Rep.  199.  King  va  Pasmore,  and  all  the  precedents 
of  patents  which  I  have  been  able  to  find.  The  consideration,  or  in-  . 
forniation,it  were  natural  to  suppose,would  have  been  expressed  on 
the  fajce  ofthe  grant,  when  it  is  expressly  laid  down,  that  if  the  fidse 
X  suggestion  makes  no  part  of  the  consideration,  it  shall  not  avoid 
the  grant,  6  Co.  55. 7  Bac.  602.  Grants  may  be  considered  in  four 
distinct  points  of  view,  as  appears  from  the  books-  1st,  Those 
made  ex  cer  aacientki^  mero  mitu  et  gratia  s/tecialiy  or  of  his  cer- 
tain knowledge,  own  accot*d,  and  special  grace.  2d,  Such  as  contain 
this  clausfe*  with  a  clause  of  quaequidem^  or  specification  of  the 
(irounds^or  consideration  of  the  grant,  and  if  upon  the  information 
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«r  flaggt^on  of  the  gratitee,  the  {itrficiiUU^  of  such  suggestion, 
a^  IB  LegBts'  case.  3d,  Such  as  cbntah)  a  specifiitibn  alone.  4th, 
Where  the  grounds  or  conslderatloii  of  the  gnU^t  is  the  kmgs  ovrn 
affirmation)  and  not  the  suggestion  of  the  grantets* 

From  a  view  of  all  the  books,  it  seefns  to  h€  the  better  dj^inion, 
that  the  grant  iti  the  first  cdse  is  indisfeasible,  if  not  /tgahist  Mw^ 
10  Co.  Legats'  ease  7  Ba.  Ab<  603. 3. 

In  the  second  and  thirds  if  there  be  any  ftfsitf  M  the  sU^^estlon, 
ai  expressed  in  the  grant,  the  gt'aAt  Shall  b^  told,  tHoUgh  tHe 
fli^iee  of  rJT  cefta  acientia})c  inserted,  10  Co*  113. 

t*he  fourth  case  stands  upon  the  same  footing  #ith  th<  first,  |^.  5 
Bac  603)  ace.  Viu:.  Ab.  tit.  Prerdgacive,  lOO;  and  cases  r^fetred  to 
in  this,  and  several  Other  divisions. 

As  to  the  cases,  in  which  grants  shall  b^  repealed  oh  account 
of  Uieir  behig  ifoidj  as  being  in  deception  of  the  King,  or  Against 
Law,tbe  boc^^s  are  equally  plentiful  of  confused  cades.  The  lan- 
guage of  the  books  in  tomif  cases  eonfounds  the  distlnetioA  between 
'p(M  vnd  itoidakie.  It  however  may  be  collected^  that  grants  ei- 
ther absolutely  voidot  ifMable  may  be  ceieell^  by  ScL  Fa.  A  s^^ 
cmid  grant  for  the  same  thing  is  void,  yet  Sci.Fa.lies*  Jehk.Cent 
33#  1^.13.  irVln,  116  pi.  13. 

Where  a  patent  is  granted  to  the  prejudice  of  ir  shbj^ct,  the 
King  is  of  rlgbt  to  permit  him  to  use  his  name^  m  getting  the  pat^ 
em  repieakd  by  Sdi^  Fa.  3  Vent.  344  \  and  this  right  extedd^  as 
wellttftbe  secdndy  as  first  patentee  3.  T  Rep.  550  drgutndo.  if 
Vhk  12U  Jenk  Cent^  136  pi'.  56.  That  no  Sci.  f^  Ties  exempt  the 
record  of  enn^lment,  or  office  founds  be  of  the  Court  ffofn  iirhich 
the  Sck  £s.  issues.  Bac.  Tit-  Sci  fii.C.3.  Vei<nOn36  M/pbtithe  last  prhi- 
ciple,  a  biU  ih  Chancery  was  sustamedi  the  record  being  of  fM  Dut^ 
chy  Court  of  Lantsater^  and  Up6n  the  ground  djraud.  To  thl^  Bill 
it  was  objected  in  support  of  a  plea,  that  there  never  had  been 
such  aoase,  and  that  the  proper  remedy  was  by  Sci.  ftL  irt  chaAcefy. 
But  the  chancello]^  overruled  the  plea  upon  the  gr6Uud  that  it  was 
proper  to  set  aside  a  Oratrt  by  English  Bill  iaitfiaud^ 

In  Bac.  Ah.  Tit.  Void  and  ToidabUy  iitt  find  the  law  treated  of, 
on  this  subject,  with  more  precision  and  method  than  in  any  other 
book.  7BaQf  64B.  Acts  maybevo^diii  several  degrees>  accord^ 
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ing  to  the  particular  circurostaDces  of  the  casci  therefore  the  com* 
piler  considers,  1st.  Acts  which  are  absolutely  void  to  all  pur-r 
poses.  2d.  Acts  void  t6  some  purposes  only.  3d.  Acts  void  as 
to  some  persons  only.  4th.  Acts  void  by  operations  of  law,  &c, 
5th.  Acts  voidable  only.  6th.  How  voidable,  may  be  made  good. 
7th.  How  they  may  be  avoided  ;  and  8th.  By  whom  avoided. 

Under  the  3d  division  the  compiler  says,  that  ]y>  act  can  make  a 
thing  iKrhich  is  void,  good,  p.  68,  and  in  the  7th  divisicm  above, 
he  adopts  the  principle  contained  in  Whildale's  case,  5  Co.  119, 
cited  by  Mr.  Stuart  for  the  defendant — That  where  an  Act  of  Par^ 
liament  says,  that  a  deed  shall  be  void^  it  is  intended  that  it  shidl 
be  shown  by  pleading,  3  Burr.  1804.  1  H.  Bl.  i5.  In  a  note  to 
this  case  in  Bacon,  the  learned  editor  has  these  remarks.  <'  Ii 
is  not  because  the  Deed  may  be  avoided  by  special  pleading,  that 
it  is  therefore  voidable  ,•  but  being  only  voidablty  the  i^rty  i«  bounds 
to  disclose  that  matter  in  hin  ftlea  which  ahall  avoid  it ^  Jor  prima  Jh't 
cite  it  is  good  ;  it  fiasseth  an  interest  i  it  is  caftabU  qf  conjirmationi 
its  validity  ther^re^  shall  not  be  questioned  without  giving  the 
other  fiarty  an  ofi/iortunity  <if  supporting  it  in  hiM  replication^*' 
page  68.* 

Under  the  8th  division  as  above,  the  same  author  says,  ^ofi^ 
void  act  or  deed,  any  stranger  may  take  advantage,  but  not  of  a 
voidable  one,  p.  68  ;  again  in  page  67,  under  the  5th  divkion,  he 
'  says,  «  Though  the  statute  of  TVe^tminster,  2, 13  Ed.  I.e.  1.  says, 
Jinis  Ipso  jure  sit  nuUus^  yet  it  is  not  void  against  the  party,  or 
his  is»ue,  or  him  in  reversion,"  but  may  have  remedy,  to  ar6id  it, 
*<  and  the  words  of  the  statute,  sit  nuUusf  are  construed  to  mean, 
that  it  is  as  good  as  void  J  in  respect  to  the  defeasableness  of  it.'^ 
So  in  the  same  page,  in  relation  to  the  statute  of  additions,  the 
language  used  is  ♦*  clearly  void  and  of  no  ejfect"  Yet  it  shall  not 
be  absolutely  void. 

So  far  as  the  meaning  of  the  cases  has  been  colleaed  from  the 
books,  the  following  positions  may  be  assumed.  1st.  That  agree-^ 
ably  to  the  principles  of  the  Common  Law,  all  deeds  made  by  per- 
sons competent  to  their  execution,  which  take  their  rise  in  fraud, 

•  6  Ea3t.  Rep.  101  to  lOi,  to  the  same  effect. 
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arc  absolutely  void,  against  all  persons  affected  by  them,  but  good 
as  to  other  purposes  ;  tht  party  making  such  a  deed  is  bound  by 
it,  and  can  only  avoid  it  by  pleading.  Such  fraud  can  be  given  in 
evidence,  under  the  general  issue,  10  Co.  109.  and  2  Co.  50.  cited 
at  the  Bar,  where  the  false  suggestion  and  misrepresentation  of 
the  grantees  were  fraudulent.  Though  the  rights  of  prerogative 
in  many  cases  will  go  further  than  the  doctrine  of  fraud  between 
individuals  will  warranty  in  making  a  deed  absolutely  voidy  and 
equally  warrants  the  giving  such  matter  in  evidence  as  m  casei 
of  fraud.  3d.  Whenever  a  deed  originates  in  some  common  vice 
orimihorality,  being  against  the  policy  of  the  law,  as  gaming  and 
usury,  and  a  statute  declares  it  void,  or  is  void,  ex  turpi  cauaa^  as 
in  ^e  case  of  Collins  -d^.  Blantem^  Wilson's  Reports,  it  is  abso- 
lutely ao)  and  may  be  given  in  evidence  collaterally.  In  cases 
where  assiimpsit  lies,  the  matter  of  avoidance  may  be  received  in 
findeoce  under  the  general  issue,  Doug.  741.  Though  such  im* 
morality  must  be  pleaded  where  the  deed  is  made  the  ground  of 
an  action,  being  one  of  those  cases,  in  the  language  of  Ch.  Baron 
Gilbert,  « in  which  both  publi^  and  private  statutes  ought  to  be 
pleaded^  and  then  it  is  where  they  make  void  any  solemnities ; 
for  in  this  case  the  construction  of  the  law  is,  not  that  the  solenm 
contracts  shall  be  deemed  perfect  nullities,  but  that  they  are  void- 
able by  the  parties  prejudiced  by  such  contracts,  and  one  reason 
of  this  constitiction  ariseth  from  the  rule  of  expounding  all  sta- 
tutes, that  quiaquU  fioteat  tenunciare  juri  pro  ae  introducio"  Gilb. 
Law  Evicl.  43.  3. 

Tlieae  two  classes,  with  that  attached  to  the  rights  of  preroga- 
tive, are  believed  to  comprise  nearly  all  the  cases  to  be  found  in 
the  £o^H^  Books,  in  which  evidence  was  permitted  to  be  given 
(tf  the  invalidity  of  Deeds,  by  matter  dehors j  without  pleading  such 
matter  agreeably  to  Whildale's  case,  5  Co.  1 19.  IVIatter  appear- 
ing on  the  face,  or  on  some  public  record,  seems  to  be  governed 
by  a  difierent  pnnciple.  The  intention  of  pleading  is,  that^  agree- 
ably to  the  forms  of  law,  each  party,  by  seeing  what  is  intended  to 
be  litigated  on  record,  may  come  prepared  with  testimony  to  in- 
vestigate the  point,  and  not  be  taken  by  surprise.  This  purpose 
is  sufficiently  attained  in  the  cases  from  3  T.  Rep.  60S.  7  T.  Rep« 
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*S06 :  'The  Hvii  respects  the  rcgistrAtion  of  deeds  for  vUiuHies : 
The  second  respects  the  registration  of  bills  of  sate  for  ships.  In 
the  first  case  the  tieed  itself  would  show  whether  it  were  vaHd  or 
voidf  p.  610.  In  the  stcond>  the  qaeitum  arose  under  the  gene« 
ral  issue  of  non  asBunipsit,  upon  an  Act  of  Parliament,  respectinf 
the  registration  of  ships^  proriding  that  erery  transfer  of  a  shipi 
otherwise  than  by  bill  of  sale^  in  which  should  be  recited,  a  copy^ 
of  the  registry,  should  be  void.  A  bill  of  sale  was  produced, 
winch  £d  not  recite  the  registry,  the  Court  were  of  opinioA  that 
the  transier  was  abtoltaely  voidy  and  not  merely  voidiMe.  A  €€h[Ki-> 
Jnrison  of  the 'bill  of  sale  with  the  record  of  the  registry  whieh 
was  open  to  all,  would  enable  the  purchaser  to  be  apprised  irho* 
tber  the  transfer  was  void  of  net.  This  he  must  be  supposed  to 
know  without  pleading. 

Where  patents  lor  new  inventions  come  into  view,  and  when  this  - 
i|uestion  relates  to  the  falsity  or  truth  of  the  spectficacioii^  fraud 
mingles  itself  with  the  transaction^  I  T.  Rep.  603,  but  the  nphi 
ground  upon  which  evidence  is  admitted  as  to  the  patent^  in  thisy 
as  well  as  all  other  cases  of  a  similar  nature,  is  tiot  for  the  absolute 
avoidance  of  the  patent.  Bullcr  I.  in  p.  607,  observes  that  ^  m^faen^ 
ever  the  patentee  br^gs  an  action  on  his  patent,  if  the  novelty  oi^ 
effect  of  the  invention  be  disputed,  he  mu3t  show  m  what  his  in-* 
vention  consists,  and  that  he  produced  the  effect  proposed  by  thta( 
patent  in  the  manner  specified.  Slight  evidence  of  thio,  on  hi* 
part  is  sufficient ;  sind  it  is  then  incumbent  on  the  defsndafit  for 
falsify  the  specification."  The  evidence  in  these  cases '»  neeea-* 
sarily  involved  in  the  issue,  and  must  be  produced  by  the  ptadntifiT 
in  making  out  his  case.  He  must  prove  that  the  efl^t,  proposeii 
by  the  invention  can  be  produced,  and  that  the  defeitdMit  has  bn- 
fringed  the  e?«clusive  right  communicated  by  the  pafeai;^  If  the 
plaintiff  fiiil  in  the  first,  it  is  usnal  for  the  bdokd  to  say,  that  his 
patent  is  voidy  and  so  it  fs  as  to  the  defendantt  tikough  t\»  plldhdil^ 
may  make  the  necessary  proof  in  another  case.,  This  ease  d»es' 
not  apply  to  the  one  now  before  the  Court :  nor  do  the  casea  of  qu^ 
warranto  in  2  T.  Rep.  515  and  56l,4in  which  the  matter  is  brought 
before  the  Court  by  special  pleading. 
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Ha?iiig  thus  taken  a  short  and  imperfect  view  of  the  authoiities^ 
I  haye  only  to  obsenrey  that  the  case  before  the  Courts  does  not 
fall  within  the  meaning  or  principle  of  those  wherein  the  King  is 
said  to  be  deceived  in  his  grant,  2  T.  Rep.  363. 

With  the  help  of  these  lights,  we  shall  proceed  to  the  examina- 
tion  of  the  Statute  Law,  and  by  a  vi^w  and  comparison  of  both, 
endeavour  to  obtain  a  result,  so  far  as  respects  the  statutes  of 
North  Carolina,  and  not  those  of  this  State,  which  do  not  now 
come  before  us. 

In  the  construction  of  these  acts,'  it  seems  to  me  that  the  rule 
insisted  on,  by  the  plaintiff's  counsel,  is  correct.  They  should  be 
construed  fiari  materia^  and  to  ^he  authorities  produced,  may  be 
added  those  collected  in  Ba.  Ab.  Tit.  Statute,  1.  Divisions  9,  3,  4 
and  5.  But  I  cannot  accord  with  the  proposition,  that  expressions 
«sed  in  one  Statute,  must  necessarily  bear  the  same  meaning,  in 
M  oases,  and  under  all  circumstances,  in  a  subsequent  act.  This, 
n^  doubtt  is  one  of  the  rules  of  construction,  Bac.  I.  1.  It  is  safe 
to  rectr  to  it,  and  follow  the  rules,  where  evident  violence  is  not 
done  to  the  context  of  the  Statute,  ahd  plain  meaning^of  the  Legis- 
lature, to  be  collected  from  their  act  or  acts,  and  circumstances 
under  which  the  Statute  was  passed. 

In  order  to  comprehend  the  subject  before  the  Court,  with 
greater  and  more  satisfactory  precision,  it  will  be  necessary  to 
take  a  view  of  some  of  .the  most  prominent  features  of  the  differ- 
ent acts. 

The  Land  Law  seems  susceptible  of  four  principal  divisions. 
1st.  In  relation  to  county  claims,  or  fifty  shillings  warrants. 
Sd.  Military,  including  ofBcers  and  soldiers  county  lands  in  civil  ^ 
,  rights,  or  those  given  to  the  surveyor  of  military  lands  and  his 
deputies;  Pre-emptions  in  consideration  of  settlements;  Rights 
of  the  cluun  carriers,  and  markers  attending  the  commission- 
ers, their  guard,  hunters,  purveyors,  chain  carriers,  and  mark- 
ers attending  the  commissioners,  in  laying  off  the  lands  for  the 
oflScers  and  soldiery,  and  adjustment  of  pre-emptions  and  at- 
tendant claims ;  and  rights  oi  Evans*  Battajion. 
3d.  Lands  sold  for  certificatca  ajk  10/.  pejphuorfrcd,  0r  John  Ami' 
strong's  warrants. 


Digitized  by  VjOOQIC 


24 

4th.  General  Regulations  embracing  every  species  of  claim  t6 
which  they  can  apply.  Some  of  which,  however,  are  repealed 
or  suspended  by  subseq^aent  clauses. 

North  Carolina,  when  legislating  on  the  subject  oi^  her  lands, 
observed  a  method  peculiar  to  herself.  The  captions  of  all>  and 
preamble  of  many  of  her  subsequent  acts  on  this  subject)  contem- 
plate some  one  of  the  three  first  mentioned  divisions.  And  into 
these  acts  thus  headed,  general  regulations,  are  introduced,  con* 
trary  to  the  usual  form  of  legislating — 1st.  Thus  we  find  the  cap- 
tion of  the  Acts,  November  1777,  c.  1.  Ird.  292.  April  1779,  c.  6. 
Ird.  367.  1787,  c.  23.  Ird.  625,  relating  to  the  County  Claims — 
2d.  Military  and  Attendant  Claims  are  referred  to  by  the  captions 
of  the  Acts,  1782,  c,  3.  Ird.  421.  1783,  c.  3.  Ird.  449.  April  1784, 
c.  15.  Ird.  483.  April  1784,  c.  58.  Martin's  private  Statutes,  edit. 
1794,  p.  137 — 3d.  John  Armstrong's  Claims,  by  the  Acts  of  1783, 
c.  2.  Ird.  446.  April  1784,  c.  i4.  Ird*  482.  October  1784,  c.  19. 
Ird.  539.  1786,  c.  20.  Ird.  589 — 4th,  In  relation  to  this  division, 
or  general  regulations,  tliey  may  be  principally  fQund  iu  the  6th, 
7th  and  9  th  sections  of  the  Act  of  1777,  Ird.  293-4. 1779,  8.  6  Ird. 
368.  Acts  1783,  c.  2.  sects.  5,6, 15, 16,  17,  18,  19,  20,21.  Ird.  446 
to  449.  April  1784,  c.  14,  sec.  4  and  7  Ird.  482-3.  Octcber  1784, 
c.  18,  s.  6,  Ird.  540,  Acts  1786,  c.  20.  Pi;eamb.  and  sec.  1,  3,  3, 
general  as  to  all  claims  in  the  western  country,  Ird.  589, 

In  the  construction  of  these  acts,  it  will  be  also  noted  that  the 
legislature  passed  but  one  amendatory  act  to  their  county  system, 
before  the  opening  of  John  Armstrong's  office  for  their  westera 
lands,  after  which(except  in  one  instance  1787,  Ird  625)  we  findher 
professedly  legislating  as  appears  by  the  captions  of  the  acts,  on 
thesubjectof  John  Armstrong's  claims,  and  introducing  general 
regulations  into  those  laws— except  in  the  instance  of  October 
1784  c  19.  s.  7,  which  respects  tlie  military  lands  alone.  When 
legislating  upon  the  stibject  of  the  second  division  or  military 
claims,  we  do  not  perceive  any  general  regulations,  but  we  perceive 
in  the  particular  acts,  a  silence  in  the  legislature  upon  important 
and  essential  points,  which  irresistably  leads  to  a  conclusion,  that 
they  tliought  it  unnecessary  to  express, .  that  in  a  particular  act» 
which  was^  done  on  a  former  occasion,  ^id  which  would  govern 
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the  mode  of  executiog  their  will  expresscdi  4  Rep*  4-  Ld.  Raf. 
1028.  In  this  view  of  the  8ubject9  it  is  we  perceive)  thst  the  act 
of  178d  C  3-  S^  7  is  silent  as  to  what  shall  constitute  an  improve* 
nenty  but  the  Sd  section  of  the  act  of  1779  C.  3,  made  upon  another 
occasion  define^an  improvement  So,  as  to  entries,  the  act  of 
April  1784.  C  15.  S.  1»  respecting  military  claims,  makes  no  effort 
to  define  of  what  nature  the  calls  of  an  entry  shall  be,  but  the  acta 
of  November  1777.  C  1.  S  5.  andl78a  C.  2.S.  11  respecting  Coun- 
ty,  and  John  Armstrong's  claims  do.  Nor  is  the  manner  of  enters 
ing  preemption,  and  other  similiar  rights,  otherwise  defined  by 
the  last  mentioned  act,  S  9,  than  by  reference  to  the  above  sections* 
So  of  caveats  ;  the  act  of  1783-  C  2.  S  1 1.  coocermng  Johft  Arm« 
strong's  claims,  speaks  of  caveats,  but  dots  not  provide  the  man* 
ner  of  preventing;  nor  do  the  acts  respecting  the  military  divi* 
sion  as  above,  but  the  act  of  November  1777  C  1  Sec  6^7,  does. 
So  as  to  surveys,  the  act  of  April  1784  C  15.  S  3  is  silent  as  to  the 
mode  of  surveying  preemptions,  but  the  same  section  as  to  the 
manner  of  surveying  other  lands  famishes  a  rule- 

The  same  observation  api^es  to  the '19th  section  of  the  act  of 
1 783.  C  3.  The  manner  in  which  auiVeyors  shall  make  the  bound- 
aries of  their  traots,  is  not  pointed  out^  hist  the  act  of  November 
1777.5  10  does. 

Iredel  517,  1786C  7.  S.  13  is^entboth  as  to  the  entering  and 
surveying  Evan's  Bstttalion  rights,  but  the  method  in  use, 
previous  to  any  entry  law  (Nov^  1777)  may  obtain,  vide  act  1715 

C  S3.  Ird.  19 :  And  lastly,  the  2d  section  of  the  act  of  1783.  C  3, 
clearly  conveys  the  idea  that  the  legislature  had  under  their  con* 
sideration,  entries  tor  county,  as  well  as  John  Armstrong's  claims^ 
which  comprehended  every  species  bf  entries,  at  that  time.    Af- 

er  the  legislature  had  been  legislating  upon  each  of  the  three  di«* 
Tisioosi  of  the  land  law,  and  when  entries  were  reqttired  under 
tiieman,  in  October  1784.C  19.  S  6,  speaking  of  the  removal  of 
entries  generally,  they  use  the  language,  ^  \9f  virtue  of  the  law, 
commonly  called  the  land  law,  now  in  force  in  this  state,^  which  is 
a  legislative  ofunion,  upon  this  part  of  the  case,  that  all  the  acts  of 
ihe  le^^lature  concerning  the  (tisposkion  of  vacant  land,  should 
be  taken  into  consideration  in  construing  any  one  of  (htni«  The 
Na.  XIV.  D 
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design  of  die  Icgiblaturc  by  this  act  of  1777  was,  to  oflfcr  their  va- 
cant land  for  sale,  in  doing  which,  they  by  the  9th  section  provided, 
Ist.  agabst  impositions  upon  the  state^Sd.  agadnst  impositions  of 
one  citizen  on  another.  In  the  first  was  contemplated  the  Oath  of 
Allegiance,  and  payment  of  the  consideration  nioncy  4th  s— If  the 
state  had  any  remedy  on  this  ground,  agreeably  to  the  principles 
of  Law,  it  would  be  sought  by  Sci.  fa. 

The  other  regulations  of  the  act,  as  entering,  surveying,  &c- 
wcre  intended  for  the  government  of  individuals,  in  procuring  a 
completion  of  their  claims,  so  that  one  might  not  injure  another. 
As  to  which,  the  legislature  designed  to  give  adverse  claimants, 
an  opportunity  of  opposing  the  emanation  of  a  grant,  by  a  right  of 
caveat.  Sec*  6-7  ;  and  it  clearly  appears  from  the  language  they 
*  used  in  the  6th  section,  that  they  had  not  any  idea  of  an  opposing 
claim,  except  Jrom  right  of  occupancy,  by  caveat' 

Of  an  opposing  or  interfering  claim  from  an  Entry  alone,  the 
legislature  had  no  idea  at  this  time  ;  nor  is  there  any  provision  in 
this  act  upon  that  subject— Perhaps  they  conceived  from  the 
country  being  extensively  vacant,  there  was  not  any  probability  of 
it,  except  from  occupants.  There  was  no  Court  of  Equity  in  tho 
state  at  that  timte.  Taking  the  whole  of  this  act  togetbier,  there 
was  but  one  case,  as  it  respected  the  civil  law,  or  that  governing 
the  intercourse  between  citizens,  to  which  the  9th  section  so  much 
insisted  on,could  apply  ^-.>Viz.  where  a  younger  enterer  shall  pro- 
cure a  survey  before  the  expiration  of  three  months  and  obtain  an 
.older  grant,  to  the  injury  of  an  older  enteix^r.  This  being  the 
time  allowed' by  law  for  opposing  a  claim  by  caveat,  which  if  not 
used,  the  claim  was  supposed  to  be  abandoned,,  or  neglected,  and 
the  parties  witliou^  remedy.  1  Hay,  107,  per  Williams  J- 

There  is  not  any  provision  In  this  act,  as  to  the  order  of  making 
surveys,  so  as  to  secure  the  right  of  the  first  cnterer,  because  in- 
terferences from  entries  alone  were  not  contemplated.  The  5th 
and  loth  sections  are  directory  to  the  surveyor,  a^  to  the  time  and 
manner  of  making  surveys,  in  which  it  is  manifest  that  the  legis* 
lature  did  not  design,  that  the  claimant  or  cnterer,  should  have 
any  agency,  or  control.  The  5th  section  directs  the  entry  taken  to 
deliver  to  the  surveyor  an  order  ofsurvey^^nd  the  10th  directs 
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the  surve)ror  «  as  soon  ae  may  be  to  lay  off  and  survey  the  same 
agreeable  to  this  act,  and  make  thereof  two  fair  plats/'  which  he 
shall  return  to  the  secretaries  office,  in  order  that  a  grant  may 
issue* 

In  April  1779,  the  legislature  took  up  the  subject  of  interfering 
claims  alone.     Their  first  object  was  to  procure  a  preference  by 
law,  to  occupants  and  possessors.  The  first  three  sections,  are  em- 
ployed for  their  security.     The  7th  directs  the  sunreyor  to  re- 
turn his  warrants  and  plats  within  12  months  in  order  that  a  g^rant 
may  issue.     A  provision  omitted  in  the  first  act.    The  6th  is  the 
first  provision  made  by  the  legislature  against  interfering  claims 
by  entry  alone.     The  remedy  provided  is  a  direction  to  the  sur- 
veyor, that  he  shal  1  survey  entries  in  turn  s    the  eldest  being  first 
surveyed*  The  legislature  supposing  that  as  the  surveyors  were 
directed  to  return  their  surveys,  they  would  do  «o,  in  the  order, 
in  which  they  were  made,  so  that  grants  would  issue  in  the  same 
order  ;  and  in  this  way  the  oldest  enterer  would  not  sustain  any 
damage.      If  the  entry  was  caveated,  the  surveyor  was  injoined 
not  to  survey  either  entry  until  a  determination,  and  then  the  one 
prevailing  y  which  is  one  among  many  other  reasons  for  believing, 
that  by  these  acts,  the  legislature  designed  the  grants  when  fairly 
obtained  (allowing  three  montt;is  to  a  caveat)  should  be  fiinal  and 
not  affected  by  the  9th  section*      When  considering  the  6th  sec*> 
tion  of  the  act  of  1779,    we  are  unavoidably  led  to  ask,  why  did 
not  the  legislature  declare  unequivocally,  that  all  grants  obtained 
open  younger  entries  to  the  prejudice  of  elder  ones,  should  be 
void,  as  they  did  in  their  acts  of  1786  and  1787,  for  they  must  be- 
fore this  time,  have  been  well  apprised  that  grants  were  obtained 
upon  younger  entries  to  the  prejudice  of  older ;   or  if  this  incpn^ 
venience  was  hot  felt  then,  surely  it  must  have  been  before  the 
act  of  1 786.     The  9th  section  of  the  act  of  1 777  did  not  in  my  ap- 
prehension reach  the  case.    If  it  did,  there  wvuld  have  been  no 
necessity  for  the  acts  of  1786  and  1787.    Viewing  the  high  an^ 
solemn  nature  of  a  state  grant,  and  that  parties  had  a  full  opportu. 
nity  of  caveating,    it  was  with  difficulty  the  legislature  could 
bring  themselves  to  legislate  respecting  their  validity.     Nor  is  it 
probable,  that  the  surveyors  then  had  surveyed  generally,  others 
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wise  than  in  turn  that  they  would  have  passed  the  acts  of  1 786  ^nd 

1787      The  courts  of  law,  we  know  could  not  afford  redress  jwe-- 

vioustothe  passage.of  the  acts  of  1786and  1787,  if  then;  which  is 

the  ni«in  question. 

The  next  in  order  is  the  19Ch  aecticmof  the  act  of  April  1783,  c.  9. 

This  section  directs  the  surveyor  to  survey  in  turn ,  or  according 
to  number  and  date,  and  to  express  in  his  plats  the  number  and 
date  of  etoh  entry,  to  prevent  the  improper  emanation  of  grants, 
and<«  disputes  which  have  or  may  arise."  But  it  is  not  said  either 
•  in  this,  or  the  ^ct  of  1779,  that  if  a  grant  shall  issue,  upon  a  youi^« 
ger  entry  to  the  prejudice  of  an  older  enterer,  that  it  shall  be  voi4 
though  they  had  esti^bhed  a  Court  of  Equity  (1782)  previous  tp 
their  last  act.  So  high  and  important  did  they  conceive  a  state 
grant,  for  they  must  have  kmown,  and  feh,  that  injuries  had  ariseii 
in  a  great  variety  of  cases-^-considering  that  parties  had  anc^por- 
tunity  of  caveating,  they  doubted  whether  the  remedy,  as  in- 
troducing a  general  inconvenience,  would  not  be  worse  than  ^he 
evil. 

The  act  of  1 786,  is  the  first  in  which  we  find  the  legislature  de<> 
claring  grants  void  for  any  cause  whatever,  as  between  citizen  and 
citizen.  In  the'decision  of  the  question,  now  bcf(»*e  the  court,  it 
is  important  to  ascertain  the  meaning  of  this  act,  with  as  much 
certainty  as  possiblje — ^The  first  part  of  the  preamble  is  declarato? 
ry  by  the  meaning  of  their  laws  on  the  subject  of  entries — The  act 
states  that  it  was  the  nyeaning  of  those  laws,  that  the  first  enterers 
should  have  fireferenct  in  9urveyin^  and  obtaining'  grsnts^^Tht 
acts  of  1779  aiid  1783  convey  the  idea  of  obtaviing  the  first  grant, 
by  necessary  inference  only.  The  surveyor  is  directed  in  these 
acts  to  survey  acconfittg  to  priority  of  entry  j  and  nothing  is  said  as 
to  the  order,  ip  point  of  time,  of  bsuing  grants,  though  as  stated, 
the  same  order  is  implied  from  the  contest. 

The  second  number  of  the  preamble  states,  that  indiridual»  had 
caused  lands^to  be  surveyed  in  the  western  parts  of  the  state,  (now 
Tennessee)  upon  younger  entries,  and  had,  or  were  about  to  ob- 
tain grantsj  to  the  prejudice  of  older  enterers.  To  prevent  and 
provide  a  remedy,  the  first  section  enacts^  in  substance,  that  sur- 
veys and  grants  of  land,  in  the  western  part  of  the  state  ^  hereto^ 
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fore  or  hereafter  to  be  made  or  obtained,  Sec."  by  any  person  upon 
lands  previously  or  first  entered  by  any  other  person,  shall  be,  and 
the  same  are  hereby  declared  to  be  void  and  utterly  of  no  effect,^* 
So  fearful  and  cautious  teere  the  Legislature,  that  they  would  not 
make  a  law  to  extend  any  farther,  than  as  respected  her  western 
land,  which  was  not  held  in  very  high  estimation,  or  she  would  not 
hare  ceded  it  to  the  United  States  a  few  years  aftenvards,  (1789). 
But  she  had  shown  the  slight  estimation  in  wltich  she  held  her 
Western  Territory,  by  a  cession  to  Congress  in  the  year  1784, 
which  was  not  accepted.  When  we  consider,  too,  the  time  this 
act  was  passed,  there  had  recently  been  a  strongly  marked  misun- 
derstanding, between  the  eastern  and  western  citizens  of  North 
Carolina  (vide  Acts  1785,  c.  46.  Ird.  566,  1786,  c.  23.  Ii'd.  597) 
which  made  the  State  much  less  attentive  to  her  western  citizens, 
or  lands.  These  ideas  are  preliminary  to  a  remark  oti  the  word- 
ing of  the  act,  in  one  particular,  which  is  singular,  and  shows  the 
probability,  that  the  act  was  drawn  without  attending  to  the  previ- 
ous laws  on  the  subject.  The  act  speaks  of  *< persons  having  caus- 
ed lands  to  be  surveyed,  and  plats  to  be  returned,"  &c.  ^his  is 
contrary  to  the  express  provisions  of  antecedent  acts,  in  which  it  is 
made  the  duty  of  surveyors,  as  public  officers,  to  survey  lands,  and 
return  the  plats,  without  any  regard  to  the  claimant,  or  others,  and 
this  was  so  determined  by  the  Superior  Court  at  Nashville,  in  the 
case  of  Blakemore  va  Chambless,  when  the  case  was  fully  discus- 
sed and  considered ;  vide  also  the  case  of  Dickey  v»  Hoodenpile, 
1  Hey.  Rep.  358, 

The  recital  in  this  preamble  cannot  repeal  the  well  known  and 
established  law,  that  the  survey  and  return  of  the  works,  under 
the  laws  of  North  Carolina  were  entirely  the  acts  of  the  surveyor, 
in  which,  in  comemplation  of  law,  the  dainumt  could  have  no  agen* 
cy :  The  intention  of  the  Legislature  however,  is  clear,  that 
grants  obtained  upon  younger  entries,  to  the  prejudice  of  elder 
ones,  should  be  void  ;  but  whether  absolutely  voidy  or  only  void- 
abicy  will  be  presently  considered. 

The  act  of  1 787,  c  33,  need  not  come  into  view  :  it  is  the  same 
in  substance,  with  the  last  act,  extending  the  remedy  to  older, en- 
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tries,  ^m  every  part  of  the  state,  wkich  was  not  done  by  the  Act 
bfirB6. 

It  is  insisted,  that  wherever  an  act  declares  a  deed  void,  o^r  utter* 
Uf^oidy  the  matter  dehors,  producing  the  avoidance,  may  be  giv- 
en in  evidence,  without  pleading,  in  all  cases,  as  being  absolutely 
voidj  and  not  merely  voidable.  This  is  certainly  not  the  law,  as 
the  authorities  will  show,  particularly  Whildale's  case,  5  Co.  1 19, 
and  the  ngte  in  Ba.  Ab.  68. 

Thegeneral  principle  seems  to  exist  in  these  cases,  and  adverted 
to  in  Gilb.  L.  £.  43,  where  the  great  lawyer  observes,  that  ^  what 
shall  constitute  the  solemnities  of  a  contract,  is  matter  of  law,  and 
so  it  is  how  these  solemnities  ought  to  be  defeated,  and  destroy* 
cd ;  and  again,  **  it  were  preposterous  that  the  law  should  requij:^ 
that  the  contract  should  be  offered  to  the  Court,  that  it  might  ap- 
pear to  be  legally  made,  and  yet,  that  it  should  not  be  offered  to 
the  Court  how  it  is  defeated ;  both  certainly  must  be  determined 
by  the  same  judicature ;  for  it  is  absurd  to  say,  that  the  Court 
should  determine,  that  the  contract  was  lawfully  made,  and  that 
the  jui*)'  sdould  determine  that  it  was  lawfully  determined."  From 
hence,  and  other  ancient  regulations,  we  see  so  many  special  ver- 
dicts, in  lord  Coke,  and  other  reporters.  But  our  juries,  seldom 
i*ender  them,  though  sometimes  suggested  by  the  Court— They 
determine  intricate  points  of  law,  M^hich  was  rarely  the  case  an- 
ciently, II  must  be  recollected,  however,  that  this  general  prin- 
ciple, is  subject  to  exceptions  in  tlie  case  of  fraud*,  the  king's  pre- 
rogative, and  other  instances  which  have  been  mentioned, 

•"The  most  remarkable  feature  of  the  laws  of  England,  is  an  antipathy  to 
fraud  and  deceit.  The  robust  temperament  of  our  early  progenitors,  while 
it  qualified  them  to  repel  violence  by  violence*  afforded  them  no  protection 
against  artifice  and  circuity.  Their  first  csays-  in  legislation,  were  directed 
by  their  prevailing  anxieties.  The  article  of  Cuvin  was  therefore  the  princi- 
pa]  title  of  their  conservative  jurisprudence,  and  their  abhorrence  of  subtilty 
carried  them  at  once  beyond  the  object  of  punishment  to  the  method  of  pre- 
vention. In  the  first  rudiments  of  our  law  was  connprizcd  this  notable  apho- 
rism, "that  fraud  and  Covin  vitiate  every  title;  and  even  right  itself  is 
turned  into  wrong  by  circumventing  to  obtain  it.**  Roberts  on  Frauds,  Pre- 
face xxi.  And  again,  the  same  elegant  and  judicious  writer,  when  speak- 
ing of  the  reception  ef  parol  evidence,  in  relation  to  specialties  or  deeds. 
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The  pcincipal  case  it  is  believed,  lies  without  the  limits  of  the 
exceptions  to  the  general  mle.  The  only  ground  on  which  a 
court  of  law  can  receive  the  evidence  of  the  entry,  with  its  con. 
comitant  parol  proof  to  ascertain  its  locality,  is  fraud  in  the  pat* 
entce,  which  is  not  warranted  by  the  statutes,  or  facts.  The  land 
law  as  before  remarked,  supports  the  position,  that  the  survey  and 
return  of  the  plat,  are  acts  of  the  officer,  and  not  of  the  party.  ' 
The  secretary  then  issues  the  ^rant  without  application.  In  this 
transaction  there  is  no  ground  to  suppose  fraud  in  the  party.  If 
he  obtain  an  elder  grant,  it  is  owing  to  the  acts  of  the  officers  of 
government,  over  which  he  had  no  control. 

The  emanation  of  a  grant  to  the  prejudice  of  an  older  cnterer,  is 
owing,  either  to  a  mistake  in  the  surveyor,  in  surveying  and  re- 
turning a  younger  enterer's  claim,  before  an  older;  or  in  ^e  se« 
cretary,  in  issuing  a  grant  upon  a  younger  entry,  and  return,  be- 
fore issuing  on  an  older  one. 

The  wording  of  the  aicts,  shows,  that  it  was  owing  to  the  sur- 
veyors, improperly  surveying  younger,  before  older  entries,  that 
the  injury  arose  which  they  meant  to  redress.  They  do  not 
say  any  thing  respecting  an  entry,  being  improperly  made,  nor 
will  the  state  of  things  permit  us  to  attach  fraud  to  a  person  mak- 
ing it-     And  if  fraud  had  mingled  itself  with  the  transaction,  we 

under  the  head  **of  the  j^lmifisibtlity  of  ^trinsic  evidence  to  prevent  fraud, 
correct  mhiaketg  and  to  protest  against  the  consequences  of  loss  or  accident* 
he  observes,  **  there  are  three  branches  of  doctrine  stUl  remaining  to  be  oon- 
sidered  with  relation  to  this  intricate  learning,  which  arise  principfdiy  out 
of  tlie  particular  jurisdiction,  and  relief  of  Courts  of  Equity^  viz.  Fraud,  ac- 
eident,  and  mutakcm  Fraud  is  a  subject  of  relief  in  ecjui^y,  tin4  a  bai^  at  law, 
to  which  no  solemnities  of  authentication  can  be  opposed,  and  the  anxiety  of 
our  courts  of  judicature  to  prevent  its  success,  has,  where  its  existence  is 
the  oI)jeci  of  proof,  made  extrinsic  and  parol  evidence  admissible.  And,  in- 
deed, the  steps  by  which  the  Courts  have  progressively  proceeded,  in  sub- 
jecting written  instruments  to  the  control  of  parol  evidence,  are  said  to  have 
had  their  commencement  in  the  cases  of  fraud.  Though  the  Statute  of 
frauds  and  perjuries  may  have  increased  the  jealousy  of  parol  evidence,  yet 
it  raises  no  barrier  against  its  admission,  where  it  professes  and  tends  to  sup- 
port a  charge  of  fraud,  page  78.  Vide  the  act  to  prevent  francs  and  perju- 
res. Ten.  I  Aws,  18^1,  c.  Z5, 


Digitized  by  VjOOQIC 


32 

basre  the  authority  of  an  eminent  lawyer^  thut  the  evidence  ought 
not  to  be  received.* 

It  is  manifest  then,  from  this  view  of  the  subject,  that  the  legis- 
bture  designed  to  avoid  the  patent,  for  being  irregularly  issued, 
and  not  on  the  grounds  of  fraud,  in  the  patentee,  which  was  not, 
lK>r  could  not,  be  presumed  from  the  construction  of  the  statutes, 
or  otherwise,  1  co.  52  b.  10  co.  56.  co.  lit.  233.  273, 

•  3  Tucker*8  Black.  261.  Note  10,  perTucker*  and  the  opinion  of  th«  Court 
of  Appealt  in  Virginia  in  the  case  of  Withenngtoa  tw  M'Donal4«  Ip  Bject« 
ment,  June  1807.  Mum.  and  Hen.  Rep.  306. 

In  this,  the  case  of  Hamilton  et  alias,  w,  Weils,  was  commented  on^  in 
wh'ch  the  same  Court,  in  June  1791,  decided,  that  fraud  might  be  given  ia 
evidence  in  a  Court  of  Law,  in  avoidance  of  a  patent  It  is  here  said,  that 
the  point  in  the  last  case  was  decided  by  three  judges  against  two,  and  that 
Oie  law,  e^'en  on  that  ground,  was  considered  as  not  settled.  Judge  Tucker 
professed  himself  never  to  have  been  satisfied  With  the  decision.  Roane  J. 
said,  as  there  was  no  question  of  flUmd,  aa  argument  Was  unnecessary- 
Lyons  J.  said,  his  opinion  in  the  case  of  Hamiltoa  et  aU  ot  Wells^  was,  and 
still  is,  tliatnf  /ow,  no  evidence  can  be  adduced  to  Impeach  a  patent.  After 
these  observations,  of  which  the  above  is  the  substance,  Juug^e  Tucker  de- 
livered the  following  opinion:  "There  being  no  suggestion  of  fraud  on  the 
part  of  the  plaintiff  in  obtaining  his  patent  in  this  case,  we  are  relieved  from 
the  necessity  of  discussing  the  decision  of  this  Court,  In  the  case  of  Han^l. 
ton  et  al.  vt  Wells,  June  Term,  1791,  in  which  die  defendant  offered  to 
prove,  die  plaintiff  to  have  him  guilty  of  fraud,  in  obtaining  his  patent,  by 
procuring  a  plat  to  be  returned  to  the  register's  office ;  knowing  that  an  ac- 
tual survey  had  not  been  made.  By  a  note 'of  Uiat  case,'  yesterday  ffead  m 
Court  by  one  of  the  Judges,  who  Copied  it  firom  a  note  of  the  late  president, 
Mr.  Pendleton,  it  appears  that  other  extraneous  eridence  Was  offered  and 
rejected  by  the  Court*  on  the  trial  of  that  cause." 

The  three  points  of  testimony  rejected,  are  there  stated,  and  the  judge 
proceeds  "  all  which  testimony  this  Court  appears  to  have  considered  as 
properly  rejected.  The  evidence  offered  in  the  present  case  appears  to  me 
to  stand  on  the  same  footing.  It  might  perhaps,  have  availed  upon  acaveat, 
a  proceeding  calculated  to  prevent  the  emanation  of  a  patent,  where  the 
party  applying  for  it,  does  not  proceed  in  the  manner  which  the  law  requires  ; 
dut  a  patent  being  the  highett  evidence  of  a  complete  legal  title  ^  and  a  matter  of 
record,  no  evidence  not  in  tttelf  eufficient  to  avoid  it,  ought  to  be  admitted  to 
go  to  a  jury  sH  the  trial  of  an  ej^'ectmeui. 
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j[f  .Uie^lfiw  4oe.s  notji^es^umc* there  w^^  fraud  in  obtaining  the  old- 
;pst^4llt9  fjtqr  any  s^ctua^iy  shown^  thp  jg^rant  c«^>not  be  absolutely 
yqi,^  byit  voidable  only^  on  tlie  ground  of  irregularity!  or  mis« 
4;8\ke  in  survey^nc;  ^d  i^^uing  ^he  grant.  We  cannot  supp<6se 
tixM  the  legislature  intended  po  make  a  grant  ubioiutely  and 
0^  iniiio  voidy  (or  a  mistal^e  or  irregulai'ity  in  their  ofiicersi  be- 
cause it  might  happen  to  interfere  in.p^rt  with  another  claim. 
Jp  this  way  it  would  happen  that  .an  elder  enterer,  might*  not  in- 
terfere more  than  ten  acres  .in  a  thousand,  and  the  grant  of 
the  younger  enterer  .for  990  ficres,  to  which  no  claim  existed, 
fvould,  according  to  the  position  insisted  on  by  the  plaimiff*»  coun- 
sel)  be  utterly  void,  ' 

The  unifprm  opinion. of , our  courts  .and  universal  sense  of  so- 
jcie^,  i^e  .^dvjerse  to  this  proposition.  — 

Jlcsides,  tl\e  legislaturp  of  Nortli  Caroling  by  thqir  act  ot.l796,  c. 
9,  fe^peqting.the  J^ds  of  this  country,  have  given  us  their  opinion, 
by  a^lowybg  ypunger  ^^tees,  in  rfl  cases  to  locate  such  part  of 
tbeir  lands  a,s,may  be  fevered  by  glder  grants  eteewherc. 

Near  if  they  liad  qoncpived  jsuch  a  grapt  void  ab  initio^  they 
:irQuld  ^ave  nude  ^ome  provision  respecting  the  part  not  interfered 
withjwhich,  being  aloa»s,wouId  equally  require  relief.  The  case  too, 
^ut  by  p»e  pf  the  cpunsel  for  the  de/endq^t,  alsQ  shows  that  sdch  a 
^gTfuat.was  not  designed  by  the  legislature  to.be  rendered  absolute- 
.ly  invf^Hd'  The  <;ase  put  suppo^s  two  entries,  an  older  and  youn- 
^p;  the  younger  g.ets  the  oldestgrant ;  then  ac^ordmg  to  the  posi- 
tion contended  for  by  the  plaintiif,  the  act  Would  operate  upon  it, 
hj  mi^kipg  itjAn  abaplutc nullity.  Tl^e  elder  e^nte^er  removes  his  en- 
uy  or  claim  ;  and  thus  the  act  would  operate  a  destruction  of  ti^ 
3Wf">ger  caterer's  gi:^nt,  \vh.e°  ^ter  the  removal  there  would  not ' 
be  any  cIs^mu  to  contend  with  ;  for  being  ab^oiu(,ely  void  in  its  com- 
,l»«nceincnt,  it  could  not  be  confirmed^as  a  voidable  grant  could. 
SjBep.  64.  b.Doug.  52.3.  iSir.  94.  Co.  tit-  259.  b.  If  absolutely  void, 
jit  iirould  stand  in  the  same  ^tuatipn  as  a  patent  in  Englai.d  alter 
being  repealed,  or  cancelled,  4.  In.  88,  which  would  go  to  the 
nrhole  patent,  and  aot  to  a  part,  unless  there  were  independent 
-•teuseSj.lT  Vin.  118-*  The  evident  m^ing  of  the  Jegislatpre.was, 

*  ni2(.Cn>sfl.vs.Fau8ten4itch.<;;ro.  J^c*  \^^ 

No.  xijr.  E 
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.^  to  make  the  patent  voidable  on  account  of  a  mistake,'  so  far  as  it 

.  might  affect  an  elder  special  cnterer.     Without  such  ft  regulation, 

;^  they  conceived  the.  party  was  remediless  :  and  so  he  was,  under 

tl\eir  statutes,  and  the  common  law,  which  alone  they  had  In  view. 

.  When  ^  act  is  intended  for  the  benefit  of  an  iri^vidual,  to  force 

it  upon  him,  is  contrary  to  the  universally  received  opinions  of  law. 

Gill/.LE.  43.   l.Bl.  Rep.   192.' 

From  the  best  view,  I  am  able  to  take  of  the  act  of  1786,  it  ap- 
pears tome,  tliat  the  legislature  designed  that  such  a  grant  as  is 
.  now  under,  consideration,  should  be  voidable  and  not  void.    Com. 
Dig.  tit.  Parliament,  R.  10.  1 1  12.  p.  256.     If  merely  voidable^  it 
.remains ,|^pod  until  avoided  in  a  due  course  of  law  by  pleading. 

The  ground  upon  which  all  the  books  proceed  in  permitting 
evidence  to  be  collaterally  given,  to  avoid  the  solemnities  of  a 
deed,  is  that  it  is  absolutely  void  (and  not  voidable,  which  always 
supposes  pleading  to  do  it)  either  as  to  ali  persons,  or  those 
affect'ecl  by  it.  Vide  Dyer,  149  af.  note  (80)  Leonard  vs.  Bacon; 
Cro.  Eliz  233.Gooch's  case,  5.  Rep.  60.  Termor's  case,  3  Rep. 
, #'86.  Dyer,  295  b.  pi.  16.  Hob.  72.  166.  Ch.  Rep.  131.  Shepp. 
Touchstone,  66.  Bethel  vs  Stanhope,  Cro.  Eliz. — 810.  Lex.  Prac 
293. 

In  giving  this  opinion,  I  might  stop  here,  but  as  it  has  been  long 
agitated,  and  has  excited  much  interest,  some  indulgence  will  be 
allowed,  in  the  expression  of  such  ideas,  as  have  occurred  in  reli- 
tion  to  the  proceedings  of  a  court  of  equity  on  this  subject,  and  the 
argument  ab  inconvenienti^  so  extensively  adverted  to  at  the  bar, 
by  the  counsel  on  both  sides.  In  North  Carolina,  i798.  c-  7,  they 
erected  a  court  of  patents  as  it  was  usually  tei*med :  and  dix'ect- 
cd  a  Sci.  fa.  to  issue  in  behalf  of  the  state,  to  repeal  grants-  upon 
the  ground  of  fraud.  It  is  understood  that  no  process  ever  issued 
from  this  court,  and  as  I  have  heard,  the  judges  cohceived  tHiy 
had  no  power  to  act  under  it  constitutic^nally  at  least,  so  fkf  as  res- 
pected innocent  purchasers.  Be  that  as  it  may,  the  enaction  of 
this  law,  furnishes  strong  ground  to  conclude,  that  the  legislature, 
conceived,  there  was  no  law  m  force,  authorising  such  a  proceed- 
ing in  be  half  of  the  state.  No  other  idea,  as  it  respects  this  sub« 
ject,  ci^i  be  collected  from  it.     The  act  did  not  profess  to  afford 
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relief  to  in^viduiJj^.  S^  to  themt  it  has  opt  been  understood  to, 
bo  tl^e  practice  jio  N.  Carolina,  or  anj  other  of  the  U.  Sutes,  to  use 
the  Dame  of  the  govemmenty  in  obtaining  redress  by  procuring  a 
repeal  of  patents.  T^  ordinary  priniciples  of  the  civil  law  'has 
been  esteemed  adequate  to  all  purposes.  In  England  the  mode 
of  proceeding  by  Sci  f^  to  repeal  patents  of  the  ling,  originated 
in^the  exclusive  rights  of  prerogative  ;  and  upo^  it  was  ingrattcd 
pfxmifision  to  the  subject,  to  us^  the  king's  name,  in  repealing  a 
^pnt  by  which  he.  might  be  affected.^— Having  a  grant  from  the 
King,  or  standing  in  such  a  situation,  aa  to  be  affected,  he  partook 
of  the  rights  of  prerogative ;  bu^  even  then,  it  appeaers  that  this 
mode  of  proceeding  to  obtain  relief,  was  not  confined  to  the  law 
side  of  the  jCourt  of  Chancery,  1.  Ver.  377  to  282. 

But  as  we  dp  not  find  in  N.  Carolina,  nor  any  other  State  where 
they  have  a  court  of  equity,  that  the  method  of  Sci.  fa.  in  the 
name  of  the  state,  has  been  adopted,  we  may  fairly  conclude  that 
it  is  not  applicable. .  .l^vcn  in  England,  it  is  an  exercise  of  the 
highest  ppwer  on  the  part  of  the  government,  and  given  to  the ' 
Ld.  Chancellor  alone,  A,,  Int  88.  For  a  state  to  repeal  her  own 
grant,  otherwise  than  upon  the  principles  authorising  a  citizen  to 
obtain  relief,  is  a  position  which  cannot  be  admitted. 

To  cancel  grants,  without  evident  necessity  (which  cannot  oc- 
cur if  they,  themselves,  do  their  duty)  would  at  all  times,  excite' 
disagreeable  sensations^  in  a  government  like  ours,  formed,  and 
resting  on  public  confidence. 

It  has  been  strenuously  insisted,  that,  as  no  other  than  a  Law 
Court,  took  cognizance  of  grants,  with  a  view  to  their  abrogation 
or  setting  them  aside,  so  none  but  a  court  of  law  can  here. 

The  cave  cited  from  Vernon,  shows  that  in  all  cases  of  frauds 
the  ChanceHor,  by  English  bill  will  afford  relief,  by  setting  the 
patent  aside,  though  he  will  not  proceed  to  its  cancellation.  Nor 
ill  fact  is  this  necessary. 

Equity,  it  is  sud,  can  do  no  more  than  a  Court-of  Law.  This  is 
not  admitted,  for  a  Court  of  Equity  can  by  Statute  (1801,  p.  6. 
s.  48)  devest  a  title  without  conveyance,  act  in  rem  as  well  as  fiev' 
«onam,  (1787,  c.  22.  Ird.  624.  18(H,  c.  6.  s.  4)  and  can  decree  H 
deed,  patent,  or  conveyance,  to  be  set  aside,  and  held  for  naught. 
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s.  In  fini?,  the  dourt  ot  Equity,'  Which  ^^s  ffevi^tf'ih  ff^,  <}.  f !. 
Ird.  433,  has  given'tp  it  all  the  poW6i*5  irttMeWt^tb  iMt)x  i  Ctrtxi^ 
with  the  additional  powel^  since  cbnTeVfe'd'. ' 

A  Coui:t  of  Law  cap  bnjy  dct  riegatirefy,  agr6d^1y  ijli  thtth* 
forms  of  proceeding  in  cases  of  thJs  kind. 

They  may  say^  that  the  patent  shaft  ha V6  to' eflfect  iii  the"  Wat 
ijeforethem.  It  is  liowevir,  stiH  aTiv(6,  ijiOti  -^tch  itebtherVi^ 
tionmaybe  commenced,  as  in  th6' ^resfeitt  ftiftStahce,  andcr/  /^r^* 
after  much  litigatipli,  vexatibn,^^^  ex|)^ri»ii  it  i^  itdthRtc^,  QWfr 
rccqrrehce  must  be  had  to  iihe,  (ibxirt  of  tqtrity,  for  the  ptii'poie  of 
setting  it  aside,  6r  devesting  the  iStle,  tb^tikft  the  party'.* 

But  a  Court  of  Equity  can  d6  niore.  I'hc^  m^  dO'th^t,  ^hich 
a  Court  of  Law,,  have  ithbt  mtlifeirjjo^bf  ioTatttainift'aU  time»^ 
Ti>ey  can  preserve  legal  prtfhcipil'6'g,  to  I'esflcfcts  tk^  ptdptrtfy  tm- 
broke»— in  fact,  from  anhlliilali'dn,  by  keeping  hti^  and  fad!  <Ks- 
tinct  frpm  each  Other  5  it  being  a  maxim  as  an'cicJrit  as  the  laW  if^lf,* 
« to  questions  of  law,  the  Court  shall  ans\^^^K  t6  ^trc^tws  of  fact^ 
the  Jury  shall  answer."  In  Equity,  the  Co\ift  dii*ect  issuesf  for  a 
jury,  simply  of  fact,  (vide  Barnard,  Rep.  9a  Robert!i  oTi  Pl^uif, 
273)  unmixed  with  legal  principles,  upon  t^hicH  alone  the'Gburi 
decide.  There  the  iury  ascertain  the  facts,  ot;  special'  cal hf  of  fhe 
entry,  as  names,  and  locality  of  creeks,  Springs,  &c.  and  then  the 
Court  construe  the  entiy,  whicli  is  msCtte^  6f  law.J 

in  tliis  manner,  decisions  wHlbe  uhifonta,  and  the  hitr,  or  uni*    , 
forthity  of  principle,  be  saved  to  its  proper  judicittif  e^-Jtht;  Coui*t, 
"whose  ciinstitutional  and  legal  duty  it  is  to  expound  the  law,  and 
the  Jury  to  find  the  fact.    Law  is  a  standing,  infleribfe  rtfle.  DIf- 

*  ^*th€  law  delights  in  cbrta&nty  Mid  qUf^»  bec^rase  withoot  these  tli^re 
Cin  1^  it6  liberty.''  4  Dall.  App«  tiii.  pt^  t>lc^8on,  J.  of  thQ  Court  of  Ap^, 
pttuH  in  Ddaward,  Sfept.  1784 

t  Vide  1  Bro.  Ch.  Cu.  99.  Rob.  on  Fraud,  444-5. 

i  Jiul^c  Wilson,  adopting  the  opliiion  of  lord  nanh/kke,  observes  in  the 
2d  vof.  of  his  I<?ctures  on  law,  p.  371,  &c.  '*th«t  it  is  of  t|i«  gfeatest  conse- 
qae^ce  to  the  iKw,  that  the  powers  of  the  Jud^s  and  Juries  be  kept  dis- 
tinct; that  the  JiMj^es  detemrine  tlielaw,  and  that  tl>e  Jury  determine  the 
fact ;  unless  it  be  in  cases  where  law  and  fact  are  inseparably  connected, 
when  Juries  must  act  on  both — and  conclusivciv  so'  in  criminal  cases. 
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hrtHt  juries  flMi  dMR^fiM  purfs  at  ike  counciy,  wMcqtmintcd 
xAaai^i  anA  tHe  btksiDigss  df  the  ooiltts^  wHhr  different  inipre»* 
siotis^  wiffthink,  and  deetde  (^er«n0f.  Lair,  or  (lie  iniexiWitji 
of  prhldptc,  ati(t  ssimcties?  of  rttiei  is  lost  >-bWittieM4  the  nwnf 
inl^ffi^s;  ^nd'vliff^retit  r^diets;  ur  the  saAicr  Iteid  caow.  Ihde-* 
pendent  of  this,  great  dela^  and  expense,  occur  on  tte  lelw  side^ 
owin^tt)  tlfc  introduction  6§(k  nmrn  of  inpc^enflnt  teatknoiif..  The 
^tomfe!^,  and  ^^trties,  fiot  kAoiriiig  on  wfateh  point  their  cause 
"iHll  turti  with  the  jtiry-i-nay,  tritb  tbef  €efiMt  too^  for  prdeeedlng 
in  this  way,  as  we  have  done  for  a  ^hsidereble  tiiffe  (which  qbu^ 
ally  cxcifes  much  interest  in  &  neighbourhood)  no  prineiple  can  be 
said  to  h€  settled. 

It  has  been  remarked  by  one  of  the  counsel  for  the  ptaimifr,  thaS 
io  far  2(s  his  eirpei^iehte  has  extended,  juries  hare  as  often  been 
fight  in  \ind  causes,  as  the  Court.  This,  to  M  «ure,  ie  not  a  very 
Hi^fk  cbn^pUment  t6  otrr  supelrioi^  tribuihaU  of  justice :  Hut  h»vm|;f 
Bad  twehty  ytefs"  e^pMence  at  th^  ba^,  asxi  00  the  benchi  it  hat 
occurrcd^to  me,  that  the  courts  hate  sekknfi  given  any  oxptess 
opinion  ii^'alt,  upoh  the  cortstrtiction  of  entries;  Until  lately,  in 
almost  eveiSr  ca^e,  the  Coufti  l^ft  the  construction  to  the  jupy^ 
which  by  faw,  beid^ged  to  them*.  Upon  thh  principle^  k  is  scp^. 
posed,  that  as  the  jury  had  the  whole  case  before  them,  they 
might dedide  it,*  iiif  they  thought  proper.  Is  it  not  mu4:h  better, 
for  the  publit  gobd;  to  have  recourse,  in  the  i?rst  instance,  to  a 
Court  of*  Equity,  Whtre  the  matter  can  be  fSnally  decided  at  once, 
than  afte'r*  being  harassed  by  several  (as  in  this  case)  dilatoi^^,  vex* 
atfous  ttnd  eitpensite  ejeotnients— to  go  there  then,  when  it  may 
not  be  in  the  power  of  the  Court,  to  do  complete  justice,  between 
thepiCrfies,  on  etc connt  of  the  death  of  witnesses  ?  It  is  urged, 
however,  that  a  suit  in  Eqtrity,  in  such  fc  case  would  be  much 
ihore  expensive  and  dilatory,  than  at  Law.  inattention  to  the  prac- 
tice on  the  equity  side  of  the  Court,  alone,  could  have  given  rise, 

•  Washington  J.  when  speaklnc:  of  the  powew  of  tlie  Court  and  Jury,  in 
reUtlon  to  the  assessment  of  dumages,  observes  that  *<  it  belonged  so  pecu- 
liarly to  the  jury,  Oiat  he  could  not  allow  himself  to  invnde'ihelr  province  ; 
while  he  felt  a  determination  to  prevent  on  their  part,  any  invasion  of  the 
judicial  province  of  the  Court."  4  l)al!.  S91.        ' 
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t5inueh4^if«n]ri  «dditioiMl  expeovi^  Cfr4§Ui]^lv  Iti^tcue,  thattbc 
officers-  fees  sre  somewhAl.' bi&^ef  in  Equity,  but  tbis,^  disbe- 
lieved, is  greatly  outweighed  by  the  number  of  unnecessary ^wit- 
sessesy  attending  in  a  Court  of  Lawj^  which  would  not  be  the  case 
in  a  Court  of  EquUy*  as  each  fact  to  be  contested  would  be  siQ[iple« 
and  distinct. 

If  the.  cause  is  heard  upon  bill  9^  answer,  it  s(an4s  jfor.)iearing 
at  the  second  term^  in  the  same  manner  with  a  suit  at  law  :^  And 
if  the  plaintiff  contests  th^,  aixawer  by  xeplicationi  in  ordinary 
coursey  (if  attended  to)  it  \^  re^cjy  die  term  afterwards,  and  that^ia 
as  soon  as  we  .find  parties  ready  for  trial,  iaa  weighty  land  cause, 
where  it  is  usual  to  find  one  or  the  other  of  the  parties,  under  the 
necessity,  01;  wisl^ng  to  procrastinate. 

In  Equity,  the  fficts  toeing  simple,  stripped  of  legal  principle, 
and  not  affording  a  hcipe^  of  exciting  the  feelings  of  a  jury,  the  par- 
ties would  be  much  oftener  ready:  f^  trials,  and  consequently  as 
many  suits,  decided  in  equity,  as  at  law ;  dccidefl,  did  I  say  :  none 
can  be  finally  decided  at  law.  Exfi^dif  reifiulfUcce  ut  sit  Jink  lUicem. 
But  if  the.casc  iu  Vernon  could  not,  authorisethe  interpqsition  of 
a  Court  of  Equity,  the  general  and  universally  received  princi- 
ples governing  that  Court,  would.  Metf.  lOa,  4 Barton.  17,  20. 
Lord  Kaime's  Prin,  Eq.  404  to  406.  577. 

In  the  last  of  these  books,  which  is  of  great  authority,  wq  may 
collect  this  position :  That  wherever  the  dictates  of  abstract  jus- 
tice, or  a  sound  conscience,  demand  redress,  and  the  ordinary 
forms,  or  principles  of  law,  cannot  adequately  afford  it,  then  a 
Couit  of  Equity  will  interpose,  unless  opposed  by  positive  institu- 
tions, or  public  convenience. 

But  the  most  iprcible  argument  against  receiving  this  evidence 
yet  remains.  The  uniform  and  unequivocally  expressed  opinions 
of  the  courts  of  North  Carolina,  where  these  statutes  were  made, 
and  immediately  acted  on,  are  opposed  to  it. 
Cotemfioranea  exfio^itio  estfortiasima  in  lege* 
As  much  reliance  has  been  placed  upon  the  opinion  of  Hey  wood 
J.  as  collected  from  his  Reports,  and  the  opinion  of  the  whole 
Court,  in  2  Hey.  98,  in  support  of  the  admission  of  this  testimony, 
and  AS  it  is  a  book  of  great  authority  and  utility,  I  will  take  the 
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trouble  to  examine  succinctly  each  case,  and  see  if  the  arf^menx 
on  the  ^art  of  the  plaintiff  is  supported  on  this  ground.  The  first 
is  the  case  of  Reynolds  v«.  Fltnn,  1  Hey.  106,  Sept.  1794.  In  this 
case  the  defendant,  who  had  not  a  grant,  offered  to  prove  that  the 
plaintiff  had  fraudulently  obtained  one,  by  erasing  the  name  of  the 
original  enterer,  under  whom  he  claimed,  and  inserting  his  own, 
having  a  knowledge,  that  thfi  entry  had  been  pi^eviously  sold  un- 
der execution.  The  Court  rejected  the  testimony,  observing  at 
-  the  same  time,  that  **  it  would  be  of  the  most  dangerous  conse- 
quence, to  avoid  a  state  grant  by  parol  testimony,?  that  the  mean* 
ing  of  the  9th  section  of  the  Act  of  1777,  was,  that  it  might  give 
the  State  a  sci.  fa.  Not  that  a  grant  should  be  avoided  upon  evi- 
dence in  ejectment  by  an  individual  citizen.  The  defendant  might 
have  entered  a  caveat,  and  as  he,  did  not  do  that,  he  was  remedilese 
in  that  Court. 

In  the  case  of  Sears  v«.  Parker,  October  1794,  1  Hey.  126,  we 
lind  the  opinion  of  the  Court,  in  page  1  a5>  ^  we  have  often  decid- 
ed, and  are  now  of  opinion,  that  the  state  having  granted  vacant 
land,  the  first  patentee  will  be  entitled  to  hold  them,  notwith- 
standing any  attendant  circumstance,  that  render  it  voidabie^  until 
it  be  actually  avoided  in  the  Court  of  Equity.;,  and  that  it  cannot  be 
avoided  by  any  parol  evidence  given  to  a*  jury,  in  a  trial  in  Eject- 
ment.'* This  opinion  was  held  by  men  of  great  experience  t^ 
judges,  upon  the  same  statutes  which  govern  us  in  the  case  be- 
fore the  Court.  It  is  pl^cisely  the  opinion  I  hold.  Again,  iq  p. 
375,  The  University  v*.  Johnson,  per  Hcywood,  J.  who  was  of 
opinion  that  the  grant  was  void  ab  initio^  and  that  its  irwaHdity 
might  be  shown  in  Ejectment.  This  was  correct,  but  tha,t  invali- 
dity did  not  depend  upon  any  thing  like  the  principles  now  under 
discussion. 

The  opinion  rests  upon  the  point  of  the  entire  want,  qf  authority^ 
in  the  governor  and  secretary,  to  issue  such  a  grant.  It  was  a6» 
Molutely  voidy  and  not  merely  voidable.  Vide  the  case  stated  in 
p.  373,  and  17  Vin,  114.  S.  b.  pi.  3.  5  Rep.  30.  8  Rep.  135.  Cro. 
Eliz.  457. 

The  case  of  the  University  v#.  Sawyer,  in  2  Hey.  C'S,  depends 
open  Uie  same  principle  with  the  last»  and  is  good  law,  but  has 
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iM>i»bilioii  to  th^  pcmii^ote  th«  Cp^iA*  ^^^  the  ,oj)Uuoa  Qf  lyidge 
lief  vood,  in  Foreman  v«.  Tysfmy  I  He^.  497  j  is  s«ad  tp  bic.dcvc^- 
tivcLy  in  favour  of  t|>e  a(Uni5(iQi^pf  jthe  tesfeimoQ^nov  offerjed. 

The  book  is  x^ertaialy  of  cQn&idQrabie  authority,  (^^I«h9.utd 
reluctantly  difffir  fcom  it,  in  aiiy  oaae,  ^Uxt  if  the  ppinion.i»  a$  ^s 
insisteii  on,  il  should  be  coDstndsied  to  do  so. 

Tiie  report  of  the  case,  howenr^r,  funiisbes  no  gi^ys^  to  S)^p* 
pose  that  the  evidence  offered,  was  of  iibe  same  natAiret,  with  th^t 
ofiToped  to  the  Court,  in  the  principal  case*  As  re|»prted,  ttie  case 
•stands  thus:  The  plaintifT  produced  a  state  .giants  dated  the  31st 
*  October,  1782,  to  one  James  Lenoir,  and  deduced  title  <p  hiinsi»)f. 
The  defendant  also  produced  atgrant  for  the  .a4lQe  land,  dat^ 
on  the  same  day ;  thereupon  tlie  plaintiff  atat^j  and  offered  to 
pDOvc,  .that  Tyson's  grant,  was  obtained  against  the  pro visj^ons  of 
the  act  of  1777,  c.  1.  s.  9,  which  declares  all  titles  obt^ned,  other- 
wise than  according^o  the  directions  of  that  act  to  be  void,  Davie, 
for  the  defendant,  staved  that  the  deoiaiona  of  the  Covrts>  ever 
4nce  the  act  of  1777,  have  been,  that  graiHt)  under  such  circling- 
stances,  shall  he  avoided  in  a«Court  of  £(luil7,not  by  repe^ng  tl^ 
grant,  but  by  deceiving  the  grantee  to.  convey.  Balder  ^  contra^ 
insisted,  that  whenever  an  act  provides,  that  a  deed  shall  be  void, 
the xsircumstances  inakingit  so,  shall  be  given  in  eyidepce,  under 
-the  general  issoe,  the  deed  being  void  to  all  purposes  and*  cited 
2T.Rep.  604s  ^15.  561.  568. 

Davie,  in  •reply.  Gi*ants  of  tM/ state,  or  of  this  king,  are  of  re- 
cord, and  Giinaot  be  avoided  but  by  aometbing  of  as  J[iigh  a  nature. 
Therefore  it  is,  >thai  it  is  necessary,  there  must  be  judgnaent  up- 
on sci.  fa.  in  England  to  repeal  them,  before  they  can  be  invalid. 
'But  if  the  cause  of  the  invalidity. appeals  of  record,  thei^e  is  no 
necessity  for  a  sci.  fa.  and  the  Court  may  proceed  to  vacate  b^ 
judgment,  without  any  verdict  upon  sci.fiu  Vide  Bl.  Com.  In  the 
present  ca;e,  no  cause  of  invalidity  appears  of  records  and  the 
grant  is  valid,  and  cannot  be  avoided  in  Ejectment  Uy  parol  testi- 
mony. 

This  argument  of  Davies  was  perfectly  correct  as  %o  grants 
votdaBlfjhut  not  those  which  aw  void  ad  initio,  iHe^jyvood  J.  ob- 
served upon  this  argument,  tbatifitheciwe  wewj  rtsintegra^  ho 
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a))Qtt)dbe  of  ofuDiQi^  that  the  ^vid^nce  ought  t9  be  received,  bu^ 
the  case  as  reported,  does  not  infono  us  what  th^  evid^ce  offered 
was.  Probably  it  vra^,  such,  as  showed,  %\l^  ^^e  ^f  s  uot  any 
authority  by  law,  for  issumg  the,  first  graipt.  If  it  xifer^  su,ch,  as 
H^  two  cases  of  the  Vniyersity  of  North  Cai;o}]|Oaj  v^  Jf)hDS0Qj 
and  the  University  vs.  Sawyer,  1  Hey.  373.  2  Hey.  98,  the  judge 
was  certainly  correct.  In  each  of  these  cases,  there  was  no  Au- 
thority to  issue  the  second  grants  at  all.  The  act  of  1777,  only 
gave  authority  to  issue  grants  for  such  lands,  as  were  then  va- 
cant*- The  grants  under  which  the  plaintiff  claimed  in  the  first 
case  issued  in  the  year  1763;  in  the  second,  in  the  year  1771. 
That  the  state  did  not  give  any  authority  by  their  act  of  1777,  toi 
issue  grants  for  lands  granted  previous  to  that  time,  ia  evident, 
folr  the  only'  remedy  for  contesting  a  grant,  provided  by  the  legis- 
lature in  the  6th  and  7th  sections  of  the  act,  by  caveat,  could  not 
be  reciprocal,  and  therefore  could  not  apply  to  cases  where  grants 
had  isaucdi  previous  to  the  passage  of  the  act.  From  the  usual 
correctness  of  the  reporter,  it  is  fair  to  presume,  that  the  case  of 
Foreman  and  Tyson  was  similar  in  principle  to  the  other  two- 
thai  the  grant  w^s  ab^lutdy  void  ah  tniiios  ^d  no^  vqi^aSle  only, 
as  in  the  present  casse  v  And  the  case  may  not  inaptly  bte  compared 
to  the  acts  of  Couns,  with,  or  without  jurisdiction*  In  the  first, 
their  acts  were  voidabUy  in  the  latter,  absolutely  void*  In  the  two 
first  cases,  however,  this  was  not  the  point  before  the  Court,  the 
plaintiffs  having  the  oldest  grants,  were,  upon  that  ground  enabled 
to  recover  agreeably  to  the  former  decisions. 

The  law  as  it  respects  the  case  before  us,  is  sp  ^les^ly,  ^nd  i^c- 
curately  laid  down  by  Judge  Williams  in  the  case  of  Ddckey  ys 
Hoodenpile  Sep.  1796.  1.  Hey.  358,  that  I  cannot  avoid  stating  it 
verbatim. 

He  observes,  in  p^ge  359, "  when^  grant  once  issues  for  a  tract 
of  vacant  land,  it  becomes  the  only  evidence  of  titles  and  we  can- 
not afterwards  look  further  bacH  th^  the  grant  We  must  ad- 
mit antecedent  proceedings  to  have  been  regular,  otherwise  we 
should  introduce  the  practice  of  invalidating  grants  by  parol  tea- 

*  Vide  2  Washington's  Repor ts«  iu4 
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timony.*  The  grant  may  be  suspended,  anH  a  trial  had  when  a 
claimant  proceeds  to  survey  and  return  plats  of  other  lands,  than 
those  he  h&a  entered,  to  the  prejudice  of  another  who  has  entered 
them,  and  M'Dowell  (under  whom  the  defendant  cluraed)  should 
hare  proceeded  this  way — As  he  has  not  done  it,  he  has  slipt  his 

*  Eodem  modo  quo  oritur,  eodem  modo  diatolvitw,  is  a  maxim  of  the  com- 
mon Iaw«  the  importance  of  which,  can  easily  be  diicemed  by  all  reflecting 
persons.  In  the  sam^  maoner,  in  which  a  thing  takes  its  rise,  in  the  same 
manner  it  must  be  dissolved.  ' 

Although  this  principle  may  have  been,  in  a  few  instances  relaxed  by  sta- 
tute, to  meet  the  smaller  and  more  frequent  concerns  of  men,  as  in  the  evi- 
dence of  payment  to  a  bond,  &c.  still  the  maxim  remains  untouched  in  the 
higher  conicems  of  life. 

If  one  man  make  a  deed  for  land  to  another,  nothing  less  than  a  deed, 
dr  decree  in  Equity,  can  restore  the  prdperty,  or  put  the  legal  right  in  other 
hands. 

^ome  of  the  roost  eminent  English  Judges,  have  considered  the  statutes 
of  limitation,  and  of  frauds  and  perjuries,  as  highly  wise  and  beneficial — we 
have  adopted  their  most  important  provisions. 

For  what  purpose  were  tliose  enactments  ?  *  Manifestly  for  the  peace  of 
society,  by  narrowing  the  rang^  of  verbal  testimony.  The  legislature  con- 
sidered such  testimony  as  fraught  with  uncertainty,  and  too  frequently  with 
perjury,  as  the  caption  of  the  aot  imports. 

How  does  the  principle  of  practice  which  we  have  adopted  accord  with  the 
maxim,  aod  spirit  of  these  regulations  ?  Is  it  possible,  that  the  Legislature 
designed  by  the  act  of  1786,  to  put  their  grants  on  the  same  footing,  with  pa- 
rol contracts— subject  to  the  same  uncertainty ;  and  that  too,  after  having 
proceeded  so  cautiously  as  they  ha^  done,  and  afler  giving  the  party  an  op- 
portunity of  caveating— a  method  of  proceeding,  on  the  premises,  and  ex- 
clusively under  the  Cogiiizance  of  a  jury,  before  the  solemnity  of  a  grant 
takes  place  ?  Least,  however,  the  provisions  respecting  caveats  might  not 
be  effectual,  a  further  guard  was  ^rovided,^  in  that  respect,  before  tlie  issu- 
ing of  a  grluit,  by  the  21st  section  of  the  act  of  1783,  C.  2.  Ird.  449, 

Though  the  time  for  caveating  may  have  expired,  upon  complaint  being 
made  on  oath,  and  sufficient  reasons  shown  to  the  governor,  he  is  directed 
to  sutpcnd  issuing  a  grant,  and  to  direct  the  secretary  to  certify  the  same  to 
the  court  of  the  county  where  the  land  may  be,  and  the  Court  shall,  upon 
recavingsuch  certificate  from  the  secretary,  order  a  trial  by  jury,  in  the 
same  manner  as  tliey  might  do,  if  a  caveat  had  been  made  in  the  office  of 
the  entry-taker,  and  th^  proceedings  to  be  conducted  in  the  same  manner. 
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time^  and  cannot  now  object  to  the  grant.  It  seems,  unjust^  that 
he  should  lose  his  land  by  the  mistake  of  the  surveyor,  who  has 
surveyed  th^  lands,  entered  by  him,  for  the  lands  entered  at  another 
place  by  Dickey — ^but  Dickey,  by  that  mistake,  has  lost  the  land 
he  entered!  for  it  is  said,  that  another  person  has  since  obtained  a 
grant  for  it.  It  is  possible,  Mr.  M'Dowell  might  obtain  redress 
in  a  Court  of  Elquity,  but  I  am  clearly  of  opinion,  he  has  no  reme- 
dy in  this  Court.  Our  Courts  of  Law,  have  uniformly  decided 
that  whoever  obtains  the  first  grant,  shall  be  the  legal  proprietor, 
without  any  regard  had  to  the  first  entry*,  or  first  survey,  and  in- 
deed, without  riegarding  whether  there  was  any  entry  or  not^^the 
court  will  not  go  back  to  these  circumstances." 

The  same  point  is  admitted  in  1  Hey  178.  318.  Thus,  it  ap« 
pears,  that  the  uniform  and  uninterrupted  decisions  of  the  courts 
of  North  Carolina,  since  the  passage  of  the  act  of  \777^  to  this  day, 
is  opposed  to  the  admission  of  this  tesUmony.  Either  they  have 
been  in  an  error,  or  our  courts  have,  since  the  year  1798.  From 
this  examination,  I  conclude,  we  are  in  an  error,  and  that  too, 
jnregnant  with  the  most  pernicious  consequences,  not  only  as  it 
respects  the  uncertainty  of  land  titles,  but  the  whole  business  of 
this  Court,  which  has  become  accumulated  in  other  Instances,  in 
consequence  of  the  delay  and  tediousness  incident  to  trials  in 
Ejectment.  Since  the  spring  of  1789,  I  have  had  an  opportunity 
of  observing  the  practice  in  this  State. 

*  Though  pftrticalar  statutes  have  made  this  inchoate,  equitable  rij^ht,  tub* 
ject  to  taxes,  and  debts,  they  have  not  altered  its  original  nature — Afler  the 
emanation  of  the  grant,  it  t>  merged  and  cea$ei.  1  Hey.  ol8,  per  Heywood  J* 
Ird.  1782,  c.  7.  s.  3.  as  to  taxes,  and  the  acts  of  Tennessee,  since  it  was 
a  government.    As  to  Debts,  Ten.  Laws,  1794,  c.  5.  s.  7. 

As  to  descent ;  when  a  person  has  a  right  to  land,  evidenced  by  a  war- 
rant—nn  many  instances  the  executor  or  administrator,  has  exercised  con- 
trol over  the  warrant.  But  if  the  personal  representative  should  not  exer- 
cise any  control  over  it,  the  State  issues  a  grant  to  the  heir.  Whether  this 
be  law  remains  to  be  decided.  This  dispute,  however,  betweea  the  heir 
and  executor,  reiipec*.ing  an  imperfect  nght,  has  no  effect  upon  the  case  be^ 
fore  the  Court. 

The  alienation  of  the  entry,  seems  to  depend  upon  the  disposition  of  the 
warrant,  as  its  principal,  like  other  choses  in  action,  warrants  are  assign- 
able.—Ut/tVor. 


Digitized  by  VjOOQI^C 


44 

Fi*(ini  tfaut  time,  tkntil  the  dedSi&ion  aHuded  to,  at  Jonesboixnigh, 
tfafeiritderstftudingofthe  Court  and  Bar^  generally,  so  for  as  it  ap- 
peared to  me,  was  agliBist  the  present  practice,  and  as  stated  in 
H«!ywood*8  Reports.  The  aame  principle  is  recognised  in  1  H. 
B.  4i61.  1  T.  Rep.  7S5.  2  T.  R.  684.  4  T.  R.  682.  7  T.  R.  501. 
5  East.  1 38-9,  and  3  Dtdl.  465,  pet  Iredel,  J.  Supreme  Court  of 
die  ITnited  States.* 

In  like  case  of  JE?rr  and  PoHfr  in  this  Court,  this  decision  at 
Jonesborough,  was  Ibr  the  first  time  brolughttip  in  argmnenfu 
ITien  acting  as  t:otosel  for  Porter,  I  opposed  it,  wilii  all  the  aa^ 
gument,  a  sudden  occasion  enabled  me  to  offer,  pointing  out  the 
dangerous  consequences  of  bo  ^reat  a  departure  from  t!he  princi^ 
^es  of  the  Common  Lav,  but  was  6ver4iiled.  When  Judge  Jack- 
9oncame  on  the4>ench,  the  question  was  again  rerived :  then,  and 
«till  believing  the  decision  at  Jonesborough  was  incorrect  Camp^ 
liell  ^d  Roahe,  judges,  thought  it  safest  to  adhere  totbexiecisiim 
at  JdnesbOPOugh-«-Jackson,  J.  dissentient 

So  ikr  from  the  practice  ha^g  bedn  considered  as  perfectLf 
Bettled,  there  never  was  a  Cotot  since  the  decision,  but  was  divid- 
ed.    The  bal'  have  uniformly  been  so,  to  the  present  day. 

It  is  urged  that  the  Coutt  have  no  power  to  change  the  practice. 
The  Legislature  alone  are  competent  to  it  Far  be  it  from  tae  to 
^  wish  the  change  of  any  establi^ed  principle,  either  of  Statute  or 
Common  Law.  This  far  transcelids  my  powers,  or  wishes,  but  it 
is  surely  competent  to  a  judge,  upon  the  maxim  of  humanwH  ett 
emre^  to  correct  his  own  errors ;  or  those  of  his  predecessors, 
where  they  are  clearly  perceived,  with  tlieir  injurious  conse- 
quences. • 

Wretchecl,  indeed,  must  that  judge,  and  people  be,  where 
there  is  no  locu8  fienitentU,^ 

The  best  and  most  enlightened  of  men,  are  but  weak,  and  liable 
to  error ;  and  the  English  books  furnish  examples  of  a  multitude 

•  Vide  also  6  East.  530,  legal  title  only  in  Ejectnlent.  2  Johns.  Rep.  84. 
221.  6.  Vm.  ia  174.  3  Bos.  and  PulL  162.  5  T.  Rep.  434.  6  T.  Rep.  604.  4 
T.  Rep.  636.  , 

\  An  instance  where  a  point  of  practice  wus  reversed  by  a  subsequent 
deoi^on,  4DrI1.140. 
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^  cases  sM  1)14110)1)168,  ov^r^uled  by  the  aainfii  or  succeeding 
judges;  of  ivtiich,  one  of  the  most  remarkable  is,  that  ofCoggs 
t;9.  Bernard,  in  Lord  Ray.  Rep.  which,  nearly  a  centory  after. 
Southccfte's  case  in  Lord  Coke's  Reports,  'over-ruled  it,  upon  an 
important  point  of  law. 

Jud)^$,  however^  ought  to  be  extremely  cautious,  how  they 
impugn  principles,  which  have  received  the  sanction  of  time  and 
ncquiese^nce;  particulariy  those  which  relate  to  rules  of  propri- 
ety. 

The  case  Bowhel<*e  Ihe  Court,  is  not  of  the  latter  class ;  if  it 
were,  I  could  not  persuade  myself  to  touch  it,  if  acquiescence  had 
•ccompaniedthe  decision  at  Jonesborough. 

A  point  of  practice  is  more  within  the  control  of  the  court* 
where  the  legislature^  nor  general  acquiescence  has  not  put  it  at 
re!^  h  is  ndt  doubted,  but  the  person  holding  an  older  special 
entry  may  have  his  remedy ;  the  only  dispute  is,  as  to  the  method 
of  obtaining  it ;  wheffher  it  shall  be  in  this  action  or  in  a  court  of 
equity. 

With  the  view  already  taken  of  the  subject^  and  with  a  belief^ 
that  the  legislature  of  N-  Carolina  well  knew  the  inconveniencie% 
rising  (rom  younger  entcrers  obtaining  older  grants,  previous  to 
the  act  of  1/86,  having  had  the  subject  frequently  imder  their 
consideration-^that  apprehending,  a  flood  of  inconveniencie^  from 
a  permission  to  younger  grantees,  to  contest  by  parol  testimony, 
the  validity  of  a  grant  in  a  court  of  law,  they  purposely  avoid- 
ed it,  having  then  no  court  of  equity — ^that  when  they  had, 
where  alone  pleading  can  tdke  place,  both  parties  &irly  heard,  and 
judgment  of  vacatvr^  rendered— Ihcy  ptoceeded  wiih  tinoid  cau- 
tious steps,  extending  by  their  act  of  1786,  the  provision  to  the 
western  part  of  the  state  only;  and  having  thus  broken  the  way, 
extended  it  to  the  whole  state  by  their  act  of  1787 — I  cannot  avoidT 
thmking  that  when  they  declared  such  grants  void,  it  was  only  ex- 
pressing their  will,  that  they  might  be  contested,  but  left  the  mode 
of  doing  so,  to  theexisting  laws,  as  they  did  withrespectto  entries, 
caveats,  and  surveys,  m  some  of  the  land  laVs,  and  that  this  entry 
with  its  concomitant  parole  testimony  as  to  its  locality*  cannot 
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be  given  in  evidence.*—- -I  conclude  with  that  great »  and  amiable 
man  Mr.  Justice  Ircdel^ — whose  elegant  langus^e  I  will  take  the 
liberty  of  using, — ^^  that  it  is  of  infinite  moment  in  my  opinion,  that 
principles  of  law  and  equity,  should  not  be  confounded,  other- 
wise inextricable  confusion  will  arise  ;  neither  will  be  pro* 
pcrly  understood ;  and  instead  of  both  being  administered,  with 
useful  guards,  which  the  policy  of  each  system  has  devised 
against  abuse,  an  heterogeneous  mass  of  principles,  not  intend- 
ed to  assort  with  each  other,  will  be  blended  together,  and  the 
'  9ubatance  ofju^Hce^  willaoon/ollovr  the/ortfiM  calculated  to  secure  it. 

•  The  remarks  made  by  a  learned  judge  in  Schoale  and  Lefroys  Rep.  69. 
on  a  slmiliar  occasion,  have  great  force  in  the  principal  case.  After 
*  commenting  on  the  case  of  Yea  vs.  Buckwell  in  Cowp.  Reg.  respecting  the 
authority  of  Lord  Mansfield  for  giving  equitable  matter  in  evidence  in  eject- 
ment, and  the  mischievous  consequences  which  had  resulted  from  the  de- 
cision, he  proceeds,  *'  Was  there  ever  an  instance,  where  a  person  having  a 
legal  title,  was  forced  into  equity,  against  a  person  having  barely  an  equita- 
ble title?  In  this  very  case  for  example,  see  how  principle  would  be  sub- 
verted. Suppose  the  defendant  were  to  be  driven  iuto  a  court  of  equity ; 
ke  might  go  there  with  a  c^ear  case  to  entitle  him  to  relief;  but  if  the  plaia- 
tiff  is  driven  into  equity,  the  defendant  lies  under  no  difficulty  i  whereas 
the  plaintifT  cannot  succeed,  for  a  court  of  equity,  will  dismiss  his  bill,  and 
tell  him  "  your  title  is  at  law,  go  into  a  court  of  law,"  and  then  it  will 
come  to  this,  that  the  plaintiff  will  not  be  relieved,  either  ^t  law,  or  in  equi- 
ty :  at  law  he  is  barrel  by  the  equitable  defence  ;  and  having  a  title  at  law 
he  cannot  go  into  equity.''  So  would  be  the  reasoning  respecting  the  ad^ 
mission  of  an  entry  in  evidence  in  ejectment*  If  a  jury  mistake,  or  pertin- 
aciously adtiere  to  an  erroneous  construction  of  an  entry,  where  is  the 
plaintiff's  relief,  it  may  be  asked  ?  In  some  court,  it  would  be  the  immuta- 
ble dictates  of  justice.  To  equity  you  then  must  have  recouise,  as  the  court 
competent  to  afford  relief,  where  by  accident  or  mistaken  apprehension  of 
an  equitable  principle  of  law,  a  court  of  law  fails  in  affording  that  relief. — 
It  might  be  otherwise,  if  the  matter  in  contest  were  purely  of  a  legal  nature. 
It  may  be  asked  in  the  manner  of  the  learned  judge  to  whom  allusion  has 
been  made,  whether  there  ever  was  an  instance,  in  which  any  thing  but 
patents  or  deeds  was  admitted  as  evidence  of  a  legal  title^  except  in  the 
practice  referred  to  in  the  principal  case.  The  sUte  law  requires  that  all  con- 
veyances of  land  shmild  be  by  deed. 
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Humfihrey9  •/.  It  would  be  rash  in  mc  to  alter  the  practice 
which  has  prevailed  for  twelve  years,  uolessi  for  reasons  which 
were  perfectly  convincing. 

I  will  receive  the  evidence  offered,  and  if  upon  mature  deliber- 
ation, I  shall  form  an  opinion  that  the  admission  of  such  testimo- 
ny is  illegal,  I  will  mention  it  when  this  point  shall  come  again, 
before  the  court. 

Grundy  J  enquired,  if  the  question  was  to  be  considered  open  to 
.  argument  hereafter,  to  which  Humphreys  J  replied,^— most  assur- 
edly, for  that  he  had  not  as  yet  formed  any  decided  opinion. 

The  entry  was  given  in  evidence  to  the  jury,  and  was  followed 
by  much  evidence  on  both  sides. 

Pei^Curiam,  in  their  charge  to  the  jury.  A  special  entry  is  such  , 
a  one^  that  if  the  surveyor,  or  any  other  person,  was  conducted  to 
the  place,  where  it  is  made,  he  would  be  able  to  see  trom  compar- 
ing the  calls  of  the  entry,  with  th^  land  in  view,  that  it  is  the  same 
land  which  the  entry  speaks  of ;  and  a  certain  description  to  a 
common  intent  b  sufl^cient*  But  if  the  entry  des  cribe  the  plan 
intended  to  lie  appropriated,  as  lying  on  a  branch  on  the  west  side 
of  a  creek,  we  cannot  understand  that  to  be  the  same  land,  which 
is  included  in  a  grant,  lying  on  both  sides  of  the  creek. 

And  if  it  be  further  said  in  the  entry,  to  be  on  a  buiTaloe  path  or 
road,  leading  down  said  branch  from  a  clay  lick,  about  two  miles 
above  said  entry,  the  jury  must  be  satisfiisd,  that  such  a  lick  and 
path^  are,  or  were  in,  and  above  the  lands  granted-  If  the  grant 
conforms  to  the  entry,  it  will  be  preferable  to  an  intermediate 
grant,  for  the  same  land,  upon  a  latter  entry  But  if  it  does  not 
conform  to  the  entry,  it  will  not  be  entitled  to  such  preference. 

Overton  7.  An  entry  was'directed  by  the  legislature  for  the  pur- 
pose  of  showing  the  surveyor,  where  the  lands  were. 

HiMifihrey  J.  If  it  were  certain  enough  to  show  the  surveyor 
where  the  lands  were,  it  would  also  show  a  subsequent  ent(5rer 
where  they  were,  s^d  indeed  any  other  person,  who  might  be  con* 
c^eriled  to  kni^w. 

VERDICT  FOR  THE  DEFBNDAKT. 
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COURT  OF  APPEALS.  SOUTH  CAROLINA. 

SPRING  CIRCUIT,  1811.  ' 

The  State  versus  Thomas  Lehre. 

[T^  following^  tmani  laotit  9pini9n  of  the  Court  of  Appeal^  o&  the  doctrine  of 
Libel — was  delivered  on  the  21st  of  Januiirjr  1811.  At  a  special  meet^ 
ing^  of  the  gentlemen  of  the  Charleston  Bi^r,  held  on  the  lapoe  day^  it  waa 
Betolredf  I'hat  the  Attomej  General  should  be  requested  to  apply  to  Judg^ 
Waties,  for  acop7  of  the  Opinion,  with  leave  to  publish  it,  as  contain- 
ing a  truly  legal  and  constitutioj^ial  view  of  the  doctrine  it  embraces.  To 
this  request  th  Judge  acceded,  and  we  are  thus  enabled  to  submit  to  the 
public k  consideration  a  sound  and  eloquent  decision^  on  a  subject  of  the 
highest  publick  and  private  importance.] 

WATIESt  J.  My  brethren  have  aiaig^ned  to  me  the  dutj  of 
giving  the  opinion  of  the  Courty  in  this  case.  v 

If  it  required  a  minute  examination  "bf  the  fitcts  or  prineiplesi  I 
should  be  unable,  in  my  present  state  of  health,  to  perform  that 
duty ;  but  the  case  does  not  require^  this ;  and  the  very  full  anc) 
able  discussion  of  it,  by  the  counsel  on  both  sidesi  has  rendered 
the  task  of  deciding  pn  it,  still  more  easjr. 

The  only  question  which  requires  any  examination,  is,  vhetl^er 
the  defendant  had  a  right  to  justify  the  libel  with  which  he  was 
pharged,  by  giving  the  truth  of  it  in  evidence. 

It  is  not  indeed,  absolutely  necessary,  that  I  should  consider, 
even  this  question.  It  would  be  sufficient  to  say,  for  it  is  the; 
opinion  of  all  the  judges,  that  the  right  which  b  claimed  by  the 
defendant,  has  been  exercised  by  him  in  the  fullest  extent ;  that 
all  the  facts  which  are  thought  material  to  his  defence,  were  al« 
lowed  by  the  prosecutor  to  be  given  in  evidence— -that  notwith- 
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dfgidifig  these,  the  jury  have  found  his  "publication  a  libel;  and 
that>  therefore)  there  is  no  ground  for  the  interference  of  this 
Geart. 

But  as  it  is^  of  importance,  that  the  rule  of  evidence  which  has 
bc«9i  made  a  qoestiont  should  not  be  left  subject  to  doubt  in  any 
fiiture  case,  it  is  thought  proper  that  I  should  abo  declare  the 
epimoAof  the  judges  upon  the  lawv  m  this  respect. 

It  has  been  insisted  on  for  die  defendant,  that  m  a  criminal  pro- 
oeediBg,  as  well  as  in  a  civil  action^  a  party  charged  with  a  libel, 
may  give  the  truth  of  it  in  evidence.  His  counsel  have  contended 
that,  this  was  the  general  rule,  of  the  Common  Law, .  which  may 
be  inferred  from  the  Statutes  of  Westminster,  2  Rich.  2.  and  1  and 
2FhiL  aac  Mary,  ail  of  which  provide  for  the  punishment  olfaUc 
Isles  only,  and  that  therefore  the  publication  oi^true  tales,"  how- 
eter  scandalous  and  malicious,  was  not  then  punishable.  This,  I 
believe  to  be  a  correct  construction  of  these  statutes,  as  to  all  of- 
fetUBCft  which  come  within  them ;  but  it  does  not  follow  from  this, 
that  they  were  declaratory  of  the  only  offences  at  Conunon  Law,  of^ 
the  same  nature,  and  that  they  recognize  a  common  law  right,  to 
jusdfy  a  libel,  by  giving  the  truth  in  evidehce.  l*he  contrary  may, 
I  think,  be  fairly  presumed ;  for,  although  on  the  trial  of  some 
offsBces  under  these  statutes,  the  judges  have  said  that  the  same 
were  before  punishable  at  Common  Law,  yet  they  do  not  say  that 
it  was  not  also  a  common  law  offence,  to  publish  even  ^<  true 
tales/'  for  a  malicious  purpose.  These  statutes,  it  appears,  have 
preecidbed  new  and  more  grievous  punishments ;  it  is  most  pro- 
'  bable,  therefore,  that  they  only  intended  to  punish  in  a  greater 
degree,  the  publication  of  tales,  which  were  aggravated  by  false- 
hoodi  ^^^  ^o  leave  the  lesser  offence  to  the  common  law  remedy. 
This  presunkption  is  strengthened  by  the  consideration,  that  all 
these  statutes  were  made  for  special  purposes.  The  first  (Statute 
of  Westminster)  was  made  to  suppress  sedition.  The  Stat  of 
Rich*  2.  was  q^ade  to  protect  the  great  officers  of  the  government; 
aad  the  last,  (  1  and  2  P.  and  M.)  was  also  made  to  suppress  sedi- 
tioii«  ' 

But  it  is  not  necessary  to  explore  the  dark  recesses  of  the  an- 
eient  law,  to  ascertain  this  point.     It  has  been  ascertained  for  us 
Nq.  xiri,  ^  G 
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ij  those  nibre  eminently  qualified  than  we  are,  for  this  g^eat  Ut^ 
hour ;  b7  those  who  are  our  best  glides  in  all  our  legal  researchesy 
and  to  whose  steady  and  unerring  light,  we  may  more  safely  truati 
than  to  any  new  lights  gf  the  present  day.  AH  the  great  expound- 
ers of'the  law,  from  Lord  Coke,  down  to  Mr.  Justice  Blackatoney 
have  uniformly  laid  it  down  as  a  rule  of  the  common  law,  that  the 
truth  of  a  libel  cannot  be  given  in  evidence  in  a  criminal  proceed^ 
ing;  and  this  rule  has  never  been  departed  from  in  a  single  in- 
stance. It  is  true,  that  a  difierence  of  opinion  did,  for  some  time 
exist  among  the  English  Judges,  on  the  law  respecting  UbeU;^ 
but  this  was  only  the  question,  whether  the  Court  or  the  Jury 
should  decide  on  the  criminal  intent  of  the  publication.  The  dis*- 
pute  was  at  last  settled  by  the  Stat,  of  31  Geo.  III.  commonly 
called  Mr.  Fox's  Act ;  and  wc  think,  correctly  settled :  for,  we  are 
all  of  opinion,  tliat  the  statute  was  only  declaratory  of  the  old  law. 
A  jury  has  the  unquestionable  right  to  decide  on  the  criminality 
of  a  libel,  as  far  as  the  libel  itself  is  the  evidence  of  it.  For  thi» 
purpose,  a  defendant  may  read  and  rely  on  any  part  of  it,  to  show 
an  innocent  motive  and  purpose  in  the  publication ;  and  this  right 
was  allowed  to  the  defendant  in  the  present  case,  in  its  fullest  lati- 
tude. 

But  the  law,  at  no  time,  and  under  no  construction,  has  ever 
authorised  a  defendant,  in  a  criminal  proceeding,  to  justify  a  libel, 
by  giving  the  truth  of  it  in  evidence.  This  has  been  invariably  re- 
fused. It  has  been  asserted,  that  ihc^r*^  case  in  which  this  waa 
solemnly  ruled,  was  decided  in  the  Star  thamber ;  but  as  no  case 
can  be  found,  prior  to  that,  in  which  it  was  otherwise  ruled,  it  ia 
reasonable  to  conclude,  that  this  v/as  not  the  creation  of  a  new  rulei 
but  the  observance  only  of  an  old  one.  And,  even  if  it  did  originate 
in  this  odious  and  tyrannical  court,  yet  it  does  not  follow,  that  the 
rule  itself  is  also  odious  and  tyrannical. 

The  adherence  to  it  by  the  common  law  courts,  ever  since, 
proves  the  contrary  :  they  have  given  legitimacy  to  it  as  a  com- 
mon law  rule ;  and  its  authority  is  further  sanctioned  by  the  jus- 
tice and  morality  of  its  object.  How  many  other  rules  are  there  of 
modern  origin,  and  of  less  importance  to  the  quiet  and  happiness 
of  society,  which  are  acknowledged  to  form  a  part  of  the  common 
law,  and  from  which  we  arc  not  at  liberty  to  depart  ? 
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It  ift  a  {preatierror»  to  look  to  the  fint  sources  of  the  cominoD 
ktr,  for  the  purity  of  its  principles.  The  best  and  purest  of  these, 
are  of  later  accession.  The  sources  ojf  the  common  law,  (except 
Buclk  parts  as  were  derived  from  the  laws  of  Rome)  were  shallow 
and  muddy.  In  ita  downward  course,  it  has  been  continually  fil- 
tered and  enlarged,  by  passing  through  courts  of  hicreascd  wis- 
dom and  science  i  and  it  is  owing  to  tliese  continued  filterings  and 
acceaaionsy  that  we  see  it  i^  it  now  is,  a  clear,  wholesome,  deep, 
and^niAJestic  strpam.  The  most  ancient  decisions  rest  chiefly  up- 
on fieudal  principles,  or  upon  reasons  altogether  barbarous  and 
preposterous;  these  have  been  gradually  disregarded;  and  we 
see  more  modern  adjudications  supported  by  such  solid  and  ra- 
tional grounds,  that  we  may  now  say  of  the  common  law,  with  a 
very  few  exceptions,  that  nothing  is  Jaw  which  is  not  reason. 

But  there  is  good  cause  to  belicTe,  that  this  rule  did  not  origin- 
ate in  the  Star  Chamber,  and  was  not  the  creature  of  that  court. 
The  rule  was  not  peculiar  to  England  :  it  existed  long  before.  Jt 
made  a  part  of  the  Roman  law.  We  read  in  the  pandects  of  Justi- 
iuaD9  that  <<  a  defamer  is  pot  to  be  exempt  from  the  punishment 
*<  due  to  the  injury,  althpugh  the  libel  oontain  nothing  but  ivhatU 
^  true.  It  is  not  permitted  to  inidce  proof  of  facts,  which  are  secret j 
^  and  which  have  been  the  foundadon  of  the  libel.^'  The  same  rule 
was  adopted  by  a  special  edict  of  France,  in  1 561 ;  and  it  is  also  to 
be  found  in  the  Constitution  of  the  Emperor  Charles  V.  in  these 
words:  "  Though  the  defemation  were  grounded  on  trutlij  yet  the 
^  defamer  ought  to  be  punished  according  to  the  power  of  the 
« judge."  (See  Inst.  Justin,  lib.  4.  tit.  4.  2  Domat.  B.  3.  tit.  15. 
and  also,  Bayle's  Dissertation  pn  defamatory  libels.) 

It  is  most  probable  then,  that  this  rule  was  derived  from  the 
•civil  law.  We  know,  that  for  many  centuries,  this  was  the  law  of 
all  Europe ;  and  England  was  governed  by  it  for  nearly  400  yeara. 
Although  the  barbarians  who  successively  invaded  and  possessed 
that  country^  .introduced  into  it  many  of  their  own  laws  and  cus- 
toms, yet  tlie  maxims  and  principles  of  the  Roman  law  were  too 
deeply  founded  in  reason  and  justice,  to  have  been  ever  disused.; 
and  there  is  no  doubt,  that  tliey  compose  now  a  large  part  of  the 
•common  law  of  England*    The  celebrated  Sir  William  Jones^  Jum 
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said,  ^  the  pandects  of  Justhiiah,are  a  most  vi^iiajblc  voifkt  of  judi- 
«  dicial  knowledge.  They  give  law  at  this  hour  to  the  greaAMt 
"  part  of  Europe ;  and,  thougli  few  English  lawyers  dare  makm 
«  such  an  acknowledgment,  the  ciidl  law  is  the  true  sowxe  of  Be«N 
^  ly  all  our  English  laws,  that  are  not  founded  diT a  feudal  mhgmkf' 
(Letter  to  the  govemor  general  of  India,  in  1766  ) 

I  hope  that  the  authority  of  this  enlightened  and  profotmU 
searcher  into  antiquity,  will  satisfy  the  objection  which  was 
9iade  to  this  ri^le,  if  it  should  happen  to  be  of  Roman  origin.  Buf 
this  is  not  only  the  law  of  England,  and  probably  of  all  Europe  ;  ft 
.  is  the  law  also  of  most  of  the  free  States  of  America.  It  is  the  law 
of  New-York,  (as  appears  in  the  trhl  of  Croswell)  even  in  the  ex- 
ceptionable degree  which  Mr.  Fox's  Act  was  made  to  correct.  It 
vfa9  the  law  of  Pennsylvania ;  because  the  constitution  of  that  state 
makes  an  exception  to  it  in  libels  against  public  ofiRcers.  And  it 
ptusthavcb^enthelawof'Ponnecticyt,  previously  to  the  Act  of 
h^  legislature  in  1 804,  or  that  Act  would  not  have  been  made.* 

J  have  so  far  considered  the  case  on  the  ground  of  authority, 
aad  it  would  be  sufficient  for  us  to  decide  it  on  that  ground  only  ; 
for  we  are  bounjd  to  declare  the  law,  and  to  give  it  operation, 
whether  it  be  founded  on  good  or  bad  reasons.  But,  as  there  does 
'  not  exist  in  the  whole  system  of  our  laws,  a  rule  better  supported 
by  reasons  tlian  the  one  under  consideration,  and  as  the  counsel 
for  the  defendant  have  contended  that  those  are  not  applicable  to 
the  state  of  our  society— 4t  is  proper  that  I  should  take  some  no- 
tice of  the  objections  nia^e  on  this  ground.  I  think  indeed  that 
the  multiplied  instances  of  the  general  adoption  of  the  rule  in  eve- 
ry* state  of  society,  and  under  every  form  of  government,  afford 
sufficient  proof  of  its  being  a  rule  both  of  general  policy  and  mor- 
ality. But  as  this  rule  is  more  fully  evinced  by  the  reasons  assign- 
ed for  it  by  the  commentators  on  our  laws,  I  will  proceed  to  ex- 
amine these.  In  5.  Rep.  12.Lord  Coke  says, "  a  libel  may  be  either 
«  against  a  private  man  or  against  a  raagisti^tc.  If  it  be  made 
«  against  a  privjj^e  man,  it  deserves  a  severe  punishnicnt ;  for  al- 
"  though  a  libel  be  against  one,  yet  it  excites  all  those  of  the  same 
*<  faimiy, kindred  or  society  to  revenge^  and  so  tends  to  quarrvU  and 
«  breaches  of  the  ficace^  and  may  be  the  cause  of  the  shedding  of 
•  NjI  Ihc  Uw  in  Maryhnd. 
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i^bkooA'^  *  He*thenfroceedikt!osa|r,  ^Jt  is  not  mf^tenul  whether 
c'liiellMi  lieifvtf,  or  whether  the  party  libelled  be  of  good  or  iil 
^§fgaA^  for  in  a  atabtled  govfirnmeni,  a  partjr  grieved  ought  to 
^CMOfihiiQforaBjPiiijttrf  done  him  in  t^e  on^ary  c^ur^e  ofiaw^ 
^wad^aa^A  bjr  iqo  ineaiDSto  rtv^ge  Mvuel/eith^r  hy  libeUiiigor 
<^jotherwise.'^  The  same  reasons  for  not  alloiring  the  truth  of  a 
MMAobe  giTca  in  erideiice,  are  bdd  dovxi  in  numerous  other  aii-^ 
llnritie^ ;  but  I  shall  only  refer  further  to  Mr.  Just.  Blackstoae. 
Ip  his  4th  bocA,  150,  he  thus  states  the  law,  ^  it  is  immaterial  with 
<(  Mspect  to^tbe  ea^enee  o£a  ti'^el^  whether  the  matter  of  it  be  true 
^  or  Mse^  since  the  pnovocatioii  and  not  the/al^Uy  is  the  thing  to 
<<h^-piuiiBhed.criininaUf ;  though  doubtless  the  falsehood  of  it 
*^mmf  aggravate  its  guilt  and  enhance  the  punishment"  ^  In  a 
**  eivil  suit)  a  libel  must  appear  to  be  false  as  well  as  scandalous 
^  foriTthe  charge  be  true,  the  party  has  received  no  injury,  and 
^  has  no  ground  to  demand  a  compensation  for  himaeif  whatever 
'(ilfoice  it  may  be  against  the  public.  But  in  a  criminal  prosecu- 
^^tioD^the  tendency  which  all  libels  have  to  create  animositiesf 
*^  snd  to  disturb  the  public  peace  is  the  Bole  consideration  of  the 

H^e  then  we  see  it  distinctly  laid  down,  that  although  the  false- 
hood of  a  libel,  will  aggravate  the  offence,  yet  the  offence  is  com- 
plete without  it  I  but  a  libel  is  an  offence,  not  because  it  is  false, 
but  because  it  tends  to  provoke  qtiarrels  and  private  revenge, 
i)iiiieh  is  an  usurpatioQ  of  the  public  authority  ;  that  the  objects 
thereiore  of  punishing  a  libel,  are  to  preserve  the  public  peace 
and  to  enforce  a>due  submissioD  to  the  laws.  Can  it  be  seriously 
ceptendedy  tiiat  these  objects  are  notq>plicab]e  to  our  state  of  socie^' 
ty  2  it  iqipears  tome,  that  every  reflecting  mind  must  allow  that 
they  are  >^cuiiiariy  necessary  to  a  free  government.  The  preserva- 
tion of  the  public  peace,  and  the  prevention  of  private  vengeance . 
in  any  fbrm,^are  the  very  foundation  of  civil  liberty,  which  could  not 
be  said  to  he  fully  enjoyed,  unless  these  great  ends  were  fully  se- 
cured. It  is  for  this  reason  that  the  «8ending  a  challenge  is  a  high 
offence.  This  too  is  punishable,  only  because  it  is  a  provocation 
to  a  breach  of  the  public  peace.  It  is  also  a  public  offence,  tb  sieze « 
by  force  one's  own  property,  because  it  is  not  lawful  for  any  man 
to  redress  his  own  wrong;s.     If,  therefore,  ^  man  forcibly  takes 
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possession  of  his  own  land,  he  is  punifthvble  for  a  forcible  enCTf. 
However  manifest  his  right  may  be^  yet  be  it  not  allftwed  to  re* 
gain  it  by  force,  but  roust  apply  to  the  law  for  its  aid  and  'sancdon. 
It  would  be  in  vain  for  htm  to  urge  the  hardship  of  beii^  punished 
for  taking  his  own  property.  The  law  would  reply,  that  he  had 
done  an  act  which  affected  the  public  peace :  that  it  was  Itiis  duty  Uk 
refer  his  claim  to  an  authorised  tribunal,  and  to  aeek.  redress  from, 
the  law.  This  reply  may  be  fairly  made  to  the  reaaoniog  of  the 
counsel  for  the  defendant  in  the  present  case.  It  Iras  zealoualy 
contended  that  the  publication /of  truth  could  not  be  aerinoe. 
But  the  truth  makes'  no  part  of  the  essence  of  a  libel ; .  though  the 
Defendant  had  proved  his  charges  against  the  Frbsecutor,  yet 
this  proof  could  not  have  availed  him ;  he  would,  notwithstand- 
ing be  guilty  of  having  ftrovoked  a  breach  of  the  pufblic  peace,  jand 
of  having  usurped  the  public  right  by  redressing  his  grievance 
in  his  own  way,  and  inflicting  punishment  by  hb  own  measure- 

These  reasons  for  not  allowing  the  truth  of  a  libel  to  be  given 
in  evidence  in  a  criminal  proceeding  are  fully  sufficient  to  justify- 
the  rule.     But    there  is  another  reason  for  it,  Which  will  be  • 
thought  by  many  to  give  more  value  to  it  than  any  other. '  It 
serves  to  protect  from  public  exposure  secret  infirmities  of .  odnd 
and  body,  and  even  crimes  which  have  been  repented  of  and  for^- 
given.     Who  will  say  that  the  truth  of  these  should  be  given  in 
evidence  to  satisfy  or  excuse  the  exposure  of  them  f*^A  man  may^ 
have  been  overcome  by  some  strcmg  temptation,  and  been  induced 
t6  commit  a  crime  which  he  has  since  abhoined ;  by  a  long  perse^ 
verance  in  virtue  and  honesty,  he  made  his  peace  with  all  who* 
could  be  injured  by  it ;  and  has  thus  a  well  grounded  hope  of  ob* 
taining  pardon  from  his  God.     A  wpman,  too,  who  ipay  have  yield- 
ed to  some  seducer,  or  even  been  the  willing  servant  of  vice,  may 
have  since  become  the  faithful  partner  of  some  worthy  man  and 
the  mother   of   a   virtuous  offspring,    her  frailties  have  4ong 
been  forgiven,  and  she  is  in  the  enjoyment  of  the  esteem  and  res- 
pect of  all  her  neighbours. — Will  any  one  say  that  these  expiated 
sins  may  be  dragged  from  the  privacy  in  which  they  have  been 
sheltered ;  that  they  may  be  presented  to  the  view  of  an  unfeel- 
ing world ;  be  punished  afr^h  by  disgrace  and  odium^  in  whi^lii 
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Siocent  Connexions  must  participate  ;  and  tliat  the  author  of  all 
this  misery  may  justify  the  act  by  showing  the  truth  of  the  char- 
ges  ?  Shall  he  be  allowed  to  disturb  the  sacred  work  of  reTormation, 
and  rob  the  poor  penitent  of  the  blessed  fruits  of  her  repentance  ? 
Justice,  charity^  and  morality  all  forbid  it :  and  thank  God !  the 
law  forbids  it  alsa 

There  is  one  more  ground  in  this  case  which  requires  some  no- 
tice. It  was  contended  that  the  publication  of  the  defendant  was 
the  history  of  a  judicial  proceeding ;  and  therefore  rio  libels- 
There  is  no  doubt  that  a  true  account  of  the  proceedings  of  a 
court  is  no  offence,  unless  it  is  intended  to  serve  as  a  vehicle  to 
convey  slanderous  charges,  and  to  gratify  a  malicious  purpose ;  in 
which  case  it  would  be  libellous,  though  true.  But  the  publica- 
tion of  the  defendant  does  not  prqfesB  to  be  a  report  of  a  judicial 
proceeding.  It  expressly  states,  that  the  deaign  is  to  exposo  the 
injustice  of  a  decree  of  the  court  of  equity,  and  the  malpractice  of 
the  proseciitor,  as  a  solicitor ;  by  imposing  on  the  court  and  induc- 
ing a  party  to  the  suit,  to  swear  to  a  falsehood — Whether  these 
charges  were  made  with  a  malicious  intent,  or  not,  was  a  ques- 
tion for  the  jury,  which  their  verdict  has  decided ;  and  there  is  no 
reason  for  ordering  a  new  trial  upon  this  ground. 

Before  I  conclude,  it  is  thought  propar  that  I  should  state,  that 
the  delay  which  has  occurred  in  the  decision  of  this  case,  has  not 
proceeded  from  any  difference  of  opinion  among  the  judges  on  the 
former  argument,  but  from  a  desire  that,  in  a  case  so  interesting 
to  the  feelings  and  reputation  of  the  parties,  the  subject  should  be 
fblly  considered  before  it  was  decided.  The  death  of  our  late  ex- 
cellent brother,  Mr.  Justice  Wilds,  made  it  necessary  that  ano- 
ther argument  should  be  had  at  this  court,  because  Mr.  Justice 
NoTT  and  myself  were  not  present  at  the  former  one.  The  case 
has  been  now  most  amply  discussed  on  both  sides,  and  the  opinion  , 
delivered  is  the  unanimous  opinion  of  the  Bench,  after  the  fullc^ 
consideration,  and  the  most  perfect  convibtign. 
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cmcniT  COURT  of  ihe  united  states. 

NEW-YORK,  1811. 


*  Livingstoir  and  Fulton  t;^.  Van  higeii  andotkers* 

LiTiNOfiTON,  J.  THE  coDiplainants  by  their  bUl  appear  ta  be 
proprietors  of  boats  on  the  Hudson  river^  propelled  by  steam,  and 
olsdm  a  right  to  the  exclusive  Davigatian  of  the  waters  of  New- 
Yorj^,  in  that  way,  in  virtue  of  two  patents  from  the  United  States^^ 
and  several  laws  passed  by  this  state.  The  defendants  have  built 
and  are  using  a  steam  boat  on  the  same  river,  for  carrying  pas^en- 
gerst  and  are  building  another  for  the  same  purpoact  in  violation^ 
as  it  is  alleged,  of  their  righta  under  these  pale&ts  and  laws. 

The  bill  prays,  that  the  eoroplainantB  may  be  quieted  in  the  pos- 
session and  enjoyment  of  these  rights'— that  the  defendants  may  be 
restrained  by.  Injnnctton,  from  construeting -or  using  these  boat»» 
on  tlie  waters  of  the  stdtte  of  New-YorfeM-end  that  the  right  of  the 
complainants  under  their  patents  and  the  lawa  of  the  state  may  be 
established. 

All  the  parties  2^re  citl^nb  of  the  state  of  New-York,  and  n« 
action  has  been  brought  at  law  to  try  the  title  of  the  complam- 
ams. 

On  the  filing  of  this  bill,  a  motion  has  been  made  to  a  judge  a^ 
his  chambers,  for  an  Injunction  to  restrain  the  deieadantsCrom  the 
employment  of  their  boat. 

Ttie  argument  has  been  conducted  with  all  the  ability  which 
might  naturally  be  expected  from  the  gentlemen  concerned  and 
the  importance  and  novelty  of  the  case. 

The  application  is  resisted  on  two  grounds. — The  defendants 
contend,  1  st,  That  a  Circuit  Court  of  the  United  States,  as  a  Court 
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of  Equity)  between  chi^ens  of  the  same  state,  has  no  jurisdiction 
of  this  cause.  2d,  That  if  it  had,  this  is,  not  a  case  proper  for  its 
interposition  in  this  way. 

It  irili  not  be  denied  that  the  awarding  of  a  writ  of  Injunction  of 
this  nature  is  one  of  the  highest  and  hiost  important  functions 
which  a  Court  of  Equity  can  be  called  upon  to  exercise.  The 
Court  is  asked  to  inhibit  a  party  from  the  full  use  and  enjoyment 
of  his  property,  without  any  previous  trial  whatever ;  when  that 
property  is  6i  a  perishable  hature,  and  must  have  been  built  at  a 
very  great  expense,  and  when,  if  employed,  it  cannot  fail  of  pro- 
ducing great  ^ns ;  for  the  loss  of  which,  however  serious  or  ex- 
tensive, the  owners^if  eventually  successful  in  the  controversy,  will 
have  no  remedy  against  any  one:  while  the  plaintiffs,  if  aggrieved, 
will  be  entitled  to  a  three- fold  recompense  for  any  subtraction  or 
diminution  of  profits  to  which  they  may  for  some  time,  be  expos- 
ed. This  too,  it  is  expected,  will  be  done  without  the  previous  in- 
stitution of  any  action  at  law,  and  without  the  opportunity  of  any 
Qther  proper  mode  of  trial  to  decide  on  the  matter  wliich  the  de- 
fendants are  authorised  by  law  to  allege  in  their  defence.  When 
process  of  such  high  import  and  serious  consequences,  is  applied 
for,  it  becomes  a  Court,  and  still  more  a  Judge  at  bis  chambers, 
to  enquire  with  more  than  ordinary  circumspection  into  iiis  pow- 
ers, and  to  stay  his  hand,  unless  he  shall  be  fully  and  entirely  sa- 
tisfied of  his  jurisdiction.  That  the  merits  of  the  complainants  are 
very  great,  and  that  they  are  eminently  entitled  to  the  favour  of 
the  public,  and  to  every  reasonable  protection  which  government 
can  afibi'd,  i^o  one  will  deny.  But  when  we  are  enquiring  not  into 
what  ought,  but  into  what  has  been  done,  considerations  of  this 
kind,  however  naturally  or  excusably  they  may  be  pressed  upon  n 
Court,  can  afford  but  little  aid  in  coming  to  a  correct  decision. 

A  Jiidge  of  the  Supreme  Court  may,  in  vacation,  allow  a  writ  of 
Injunction  in  those  cases  only,  where  it  may  be  granted  by  the 
Supreme,  or  a  Circu^*  Court. 

That  th^  Supreme  Court,  unless  on  appeal,  has  the  power  of 
awarding  this  writ,  is  not  pretended.  The  examination,  there- 
fow,  has  been  properly  cohfined  to  fho  authority  of  a  Circuit 
No.  XIII.  H 
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Court.  If  thei),  the  Circuit  Court  of  this  districti  possess  no 
jurisdiction  over  the  cause,  it  follows,  that  the  present  applica^ 
tion  must  fail. 

This  jurisdiction  is  denied,  on  the  gix>und,  that  the  parties  being 
all  citizens  of  the  same  state,  they  have  no  right  to  apply  to  the 
equity  side  of  the  court  for  relief  by  original  bill,  unless  jurisdic- 
tion in  such  case  be  given  by  some  act  of  Congress. 

By  the  federal  constitution,  the  judicial  power  is  vested  in  one 
Supreme  Court,  and  iji  such  inferior  courts  as  Congress  may, 
from  time  to  time,  ordain  and  establish,  and  extends  to  all  cases  in 
law  and  equity,  arising  under  the  Constitution  and  Laws  of  the 
United  States,  and  controversies  ,  between  citizens  of  different 
States.  A  further  enumeration  of  its  powers  is  not  necessary  for 
onderstanding  the  present  question. 

By  the  judicial  act,  the  Circuit  Courts  have  original  cognizance 
concurrent  with  State  Courts,  of  all  suits  of  a  civil  nature  at  Com- 
mon Law,  or  in  equity,  of  a  certain  value,  where  tlie  United  States 
arc  plaintiff— -or  an  alien  is  a  party — or  \^here  the  suit  is  between 
a  citizen  of  tlte  State  where  it  is  brought,  and  a  citizen  of  another 
State. 

By  an  act  passed  in  1800,  an  action  on  the  caac^  founded  on  that 
and  a  former  act,  is  given  to  a  patentee,  whose  rights  are  invailed, 
to  be  prosecuted  in  the  Circuit  Court  of  the  United  States,  having 
jurisdiction  thereof,  for  a  sum  equal  to  three  times  the  actual  da- 
mage sustained. 

But  this  being  a  suit,  in  equity y  it  is  asked  by  what  authority  it 
is  brought  here,  unless  the  parties  be  citizens  of  different  States  ? 
and  much  has  been  said  of  the  impropriety  of  an  inferior  tribunal 
extending  its  jurisdiction  to  cases  not  particularly  assigned  to  it. 

If  these  courts  be  not  inferior  in  the  technical  sense  of  the  books, 
'which  they  most  certainly  are  not,  they  are  so  in  some  respects. 
They  are  not  only  so  considered  by  the  Constitution,  but  are  in 
fact  subordinate  to  the  Supreme  Cour^  and  notwithstanding  their 
high  and 'responsible  original  powers,  which  extend  to  so  many 
and  such  important  cases,  of  a  criminal  and  civil  nature,  and  by 
appeal  to  admiralty  and  maritime  causes,  there  can  be  no  doubt 
tl)at  their  jurisdiction  is  special  and  limited,  both  in  regard  to  the 
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nature  of  the  cases  an  Mrhich  thef  can  decide,  and  the  character  oiP 
the  parties  who  can  come  into  them.  It  h  as  certain,  that  they  arc 
indebted  to  Congress,  under  the  Constitution,  for  their  creation, 
and  that  instead  of  their  extending  their  powers  as  tne  exigencies 
of  suitors  may  require,  or  may  by  themselves  be  thought  reason- 
able, they  have  hitherto  been  regarded  as  dependent  on  that  body 
for  all  the  powers  they  possess.  Owing,  as  they  do,  their  existence 
to  Congress,  from  them  must  necessarily  flow  that  portion  of  the 
genera]  judicial  power  which,  by  the  Constitution,  they  have  u' 
right  to  divide  among  the  inferior  courts  that  may  be  established. 
Thus  constituted  and  organised,  little  would  it  become  them  to 
transcend  a  jurisdiction,  which  the  constitution  intended  should 
be  limited  at  the  discretion  of  the  legislature,  and  which  Congress 
have  circuTiscribed  accordingly.  While  moving  within  their  legi- 
timate sphere,  as  marked  out  by  the  Legislature,  they  may  hope 
to  give  satisfaction  and  to  inspire  confidence  in  the  important  de- 
partment of  government,  of  which  they  form  a  branch.  It  would 
seem  then  enough  to  say,  that  there  being  no  act  of  Congress  con- 
ferring on  these  courts,  a  right  in  any  case,  to  take  cognizance 
of  a  suit  in  equity,  between  citizens  of  the  same  state,  this  court 
can  have  no  jurisdiction  of  the  present  cause  which  i^  between 
parties  of  that  character.  This  seemed  to  be  almost  conceded,  un- 
less by'the  constitution  there  was  secured  to  these  courts,  certain 
powers  which  might  be  called  into  exercise,  without  wsdting  for 
any  special  authority  from  Congress.  To  show  that  this  was  the 
case,  it  was  said,  that  this  being  a  case  arising  under  the  Laws  q/* 
the  United  Statety  and  being  found  in  the  constitutional  enumera* 
tion  of  cases  of  federal  cognizance,  it  must,  whether  allotted  by 
Congress  to  a  particular  tribunal  or  not,  be  cognizable  by  one  or 
other  of  the  Courts  which  may  be  established.  This  argument 
proceeds  on  a  supposition  that  the  whole  power  of  the  judiciary 
must  always  reside  somewhere,  so  as  to  be  called  into  opera- 
tion as  occasions  mi^  require.  If  Congress  had  created  inferior 
courts  without  any  designation  as  to  the  cases  of  which  they  were 
to  take  cognizance,  it  is  said,  they  would  have  concurrent  juris- 
diction of  all  cases  mentioned  in  the  constitution,  except  of  those 
which  were  therein  exclusively  devolved  on  the  Supreme  Court 
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That  tliis,  being  a^casc  of  cfianceiry  cognizance^  and  the  District 
Courts  not  possessing  cq^Hy  pow^rS|  must,/  ex  nece^sitatcj  be 
triable  where  such  powers  exist,  or  that  there  wil)  be  a  failure  of 
justice — and  the  danger  of  pervaitting  Congress  in  any  way  to 
abridge  the  objects  of  cognizancp  secured  by  the  constitution  to 
the  judiciary^  and  tlirough  them^  to  the  people  of  the  United 
States,  was  expatiated  on  at  some  length.  As  Congitess  cannot 
add  to  those  powers,  it  should  not  be  i^dmitted  for  a  moment,  i^ 
was.  argued,  that  they  possqsed  the  right  of  subtracting  from 
them,  or  of  permitting  thc.nft  to  be  dorn^ant,  by  not  legislating 
sufficiently.  Without  stopping  to  enquire,  whether  there  be  auiy 
ground  for  these  apprehensions,  or  denyii][g  any  weight  tq  the  ar^* 
gument,  it  will  not  be  deemed  disrespectful  to  the  counsel  who 
advanced  it,  if  it  is  not  thought  necessary  to  examine  the  course 
of  reasoning  from  which  this  conclusion  is  presumed  to  follow^ 
because,  on  this  point,  we  arc  not  without  authority.  The  Sur 
preme  Court  has  decided,  and  after  an  argument,  which,  if  we 
except  the  one  to  which  I  have  ju^t  had  the  pleasure  and  the  ho- 
nour of  attending,  has  perhaps,  never  been  surpassed  on  any  oc- 
casion-—that  if  jurisdiction  of  cases  arising  under  the  laws  of  the 
United  States,  be  not  conferred  on  the  Circuit  Courts  by  an  act  of 
Congress,  they  cannot  take  cognizance  of  them,  'rtie  case  of  the 
Bank  of  the  United  States  against  Deveaun,  is  here  referred  to, 
which  was  decided  in  February  tcnn,  1809,  a  report  of  which  is 
not  yet  published.* 

It  was  there  made  one  question,  whether  a  right  was  conferred 
on  the  bank  to  sue  in  these  courts  by  its  act  of  incorporation,  or 
any  other  law  of  Congress. — It  was  decided  not  only  that  the  cir- 
cuit court  derived  no  jurisdiction  over  a  case  uj;jder  the  laws 
of  the  United  States  from  the  judical  act,  that  class  of  cases  not 
being  provided  for  by  it,  but  that  from  the  law  which  incorporates 
it,  the  bank  acquired  no  right  to  bring  an  action  in  those  courts, 
although  there  were  expressions  in  that  act,  which  it  was  very 
strangely  insisted  on,  gave  it  to  them.  In  support  of  this  decision^ 
if  it  required  any  to  render  it  binding,  reference  might  be  made  to 
a  cotemporaneou  s  exposition  of  the  constitution,  by  the  great  and 
wise  men  who  composed  the  Legislature  tl^at  organized  the  ju- 
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diciaiy,  and  to  what  appears  to  have  been  the  understanding  of 
Congress  from  that  tjme  to  the  present  day,  for  whenever  it  was 
intended  that  these  courts  should  take  organization  of  a  case  aris- 
ing under  any  law  of  the  United  States,  such  power  was  express- 
ly delegated  to  one  of  the  federal  courts ;  Congress  well  knowing 
that  the  judicial  act  was  silent  on  this  point  and  not  supposing  that 
any  such  power  by  the  constitution  was  given  to  the  circuit  court. 
This  tcopfiay  be  collected  from  an  act  passed  in  1800  which,  in 
terms,  gave  to  the  courts  then  erected,  jurisdiction  over  this  class 
ofcases,but  which  act,  being  afterwards  repealed,  although  not 
onaccoiint  of  this  clause,  left  us  as  before,  without  any  general 
provision  on  the  subject.  If  other  evidence  were  wanting  that 
the  supreme  cour*  had  not  fallen  into  so  great  an  error,  as  it  was 
thought  to  have  done  by  this  decision,  it  might  be  collected 
from  the  journal  of  the  senate  of  the  United  States.  There 
we  find  that  the  judicial  act  was  prepared  by  a  committee  con- 
sisting of  a  member  for  each  state,  most,  if  not  all  professional 
men,  and  it  cannot  be  believed  that,  in  a  line  drawn  with  so  much 
care,  and  embracing  such  a  variety  of  provisions,  so  important  an 
omission  was  casual.  It  niust  have  been  tliC  rqsult  ol  much  re- 
flection, and  shows  their  sense  at  least,  that  Congress  were  not 
bound  to  clothe  the  courts  which  they  might  create  with  all  the 
powers  which  by  the  constitution  they  had  a  right  to  confer. — 
When  it  is  recollected  tliat  three  gentleman  of  this  committee 
were  afterwards  judges  of  the  United  States,  an  allusion  to  what 
must  have  been  their  opinion  when  senators,  on  a  point  immediately 
under  their  consideration,  cannot  be  thought  improper.  The  same 
principle  is  recognised  by  the  very  laws  under  which  the  plain- 
tiffs claim,  for  the  judicial  act  not  having  made  any  provision  in 
such  a  case,  unless  the  parties  were  citizens  of  different  states,  it 
was  thought  necessary  to  establish,  by  those  acts,  the  rights  of  a 
patentee  to  sue  in  a  circuit  court,  but  at  the  same  time,  such  right 
was  restricted  to  its  legal  form— as.  it  regards  this  case  then,  the 
legislature  is  not  chargeable  with  any  omission,  or  with  afTording^ 
a  remedy,  without  a  designation  of  the  tribunal,  which  was  to  ad- 
minister it,  for  although  by  the  constituUon  6ie  judicial  power  is 
extended  to  all  cases  in  law  and  equity,  arising  under  the  law  of  the 
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Union,  congress  may  ccrtsunly  say  that  the  relief  which  they  in^- 
tend  to  afford  in  a  particular  case  shall  be  at  law  only.  If  it  had 
been  thought  proper  to  proceed  at  law  in  this  court,  the  complain- 
ants would  probably  have  found  no  difficulty  on  the  score  of  juris- 
diction, and  it  may  be  added  that  if  this  case  be  of  equity  cogni- 
zance at  all,  (which  has  been  strongly  controverted  and  on  which 
no  opinion  is  given,)  it  is  probably  so  at  common  law,  and  in  that 
case  Congress  were  not  bound,  even  if  it  had  tjje  right  to  give  ju- 
risdiction of  it  to  any  federal  court. 

It  was  further  urged  in  favor  of  the  present  jurisdiction,  that  the 
supreme  court  of  this  state,  has  decided  that  an  action  cannot  be 
maintained  there,  founded  on  the  patent  laws  of  the  U.  States,  and 
that  as  the  court  of  chancery  of  the  State  would  give  no  relief,  the 
parties  thus  excluded  from  the  federal  and'  state  courts,  would  be 
without  redress,  if  the  decision  of  the  supreme  court  of  the  Uni- 
ted States  were  considered  as  applying  to  them.  It  is  not  for  mc  to 
say  what  the  chancellor  of  this  state  will  think  his  duty,  if  a  sim- 
ilar application  be  made  to  him— but  if  this  be  a  case  of  equitable 
jurisdiction  at  common  law,  as  it  was  sometimes  alleged  to  be  by 
the  complsdnant's  counsel,  no  objection  is  perceived  to  his  taking 
cognizance  of  it.  But  should  he  think  otherwise,  there  is  still 
another  answer  to  this  difficulty,  which  is,  that  if  the  parties  be  re- 
mediless', it  is  no  fault  of  the  law,  which  gives  them  if  not  a  perfect, 
at  least  a  liberal,  and  what  will  probably  prove,  if  they  choose  to 
pursue  it,  a  very  effectual  remedy ;  for  it  is  not  to  be  believed,  as 
was  supposed  at  the  bar,  that  they  will  have  to  bring  action  after 
action  to  establish  their  right.  Let  them  proceed  in  only  one  trial 
at  law,  and  the  defendants  will  not  be  hardy  or  foolish  enough  to 
continue  on  veiy  unequal  terms,  what  will  then  be  settled  to  be  a 
violation  of  their  patent  rights — such  a  verdict  will  forever  after 
keep  all  intruders  at  a  distance.  But,  if  absolutely  without  re- 
medy elsewhere,  it  does  not  follow  that  this  court  can  help  them. 
A  court,  constituted  like  this,  is  not  to  reason  itself  into  jurisdic- 
tion from  considerations  of  hardships,  when  a  plain  and  safer  rule 
is  prescribed  by  the  supreme  court,  which  is  to  examine  on  all 
occasions,  what  powers  are  committed  to  it  by  the  laws  of  the  U. 
States. 
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Another  argumenti  which  it  may  be  expuected,  will  be  noticed, 
was,  that  as  an  action  at  law,  under  the  patent  acts,  may  be  prose- 
cuted in  this  court,  even  between  citizens  of  the  same  Slate,  there 
was  necessarily  conferred  on  it  a  right  to  hold  jurisdiction  of  the 
present-bill ;  for  as  the  Court  possessed  equity  powers  in  virtue  of 
the  judicial  act,  it  was  possible  to  give  it  jurisdiction  as  a  Court 
of  Law,  without  at  the  same  time  calling  into  exercise,  its  powers 
as  a  Court  of  Equity.  If  it  becomes  necessary  in  an  action  at  law, 
regularly  before  it,  for  either  party  to  appeal  to  its  equity  side,  in 
aid  or  defence  of  such  action,  such  application  might  not  be  im- 
proper. But  this  ianot  a  bill  of  that  kind.  It  would,  by  the  action 
at  law  i^  such  case,  on  which  its'jurisdiction  would  attach.  But  the 
answer  to  the  argument  is,  that  by  the  judicial  act  no  equity  pow- 
ers are  given  to  this  Court,  between  citizens  of  the  same  state  ;  and 
it  results  from  the  decision  which  has  been  cited,  that  a  Circuit 
Court  must  not  only  confine  itself  to  the  case  defined  by  Congress, 
but  that  if  by  a  particular  act,  it  is  authorised  to  proceed  iii  the 
given  case  as  a  Court  of  Law  only,  a  party  must  come  into  it  on 
that  aide,  to  bring  himself  within  the  provisions  of  it. 

There  being  then  no  law,  conferring  on  this  court  a  right  to  taka 
cognizance  aa  a  Court  of  Equity  of  cases  of  this  nature^  between 
citizens  of  the  same  state^  my  opinion  is,  that  this  court  cannot  en^ 
tertain  cognizance  of  the  present  bill,  and  that  the  plaintiffs,  there- 
fore can  take  nothing  by  their  motion. 

After  this  decision,  it  would  be  superfluous  and  improper,  to 
express  any  opinion  on  any  other  of  the  important  points  which 
were  made  on  the  argument  of  the  present  question.  If  the  par- 
ties were  citizens  of  different  states,  it  is  not  intended  to  say,  that 
the  plaintiffs  would,  or  would  not,  be  entitled  to  the  equitable  re- 
lief which  ti^ey  seek. 
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GENERAL  COURT.   TIRGDfIA,  I8ll. 


The  Commonwealth  against  Samuel  Myers. 

^n  adjourned  caacj  from  the  Superior  Court  o/LaWy/or  J^orfolk 

county. 

Whitk,  J.  Samuel  Myera  was  indicted  before  the  Superior 
Court  of  Law  for  the  said  county,  for  wilfully,  maliciously,  and  of 
malice  aforethought,  killing  and  murdering  Richard  JBowden. 

Being  arraigned  at  the  bar,  he  pleaded  three  pleas  in  bar  of  the 
indictment.  In  substance— 

JFirstj  That  he  had  been  acquitted  by  an  examining  couit,  duly 
constituted,  of  the  murder  for  which  he  stood  indicted,  as  afore- 
said— 

SecG?idIy,  That  he  had  been  acquitted  by  an  examining  court, 
duly  constituted,  of  the  murder  charged  upon  him  by  the  said  in- 
dictment, and  remanded  to  take  his  trial  for  manslaughter,  com- 
mitted by  killing  the  said  Richard  Bowden. 

Thirdly^  That  he  had  been  acquitted  by  an  examining  court, 
duly  constituted,  of  the  murder  and  felony,  charged  upon  him  by 
the  said  indictment. 

To  all  these  pleas,  the  attorney  prosecuting  for  the  common- 
wealth, demurred  generally;  and  Myers  joined  in  demurrer — And 
because  that  court  was  not  advised,  what  judgment  to  give,  of  and 
upon  the  premises,  and  considered  the  questions  arising  there- 
from, and  particularly  two,  which  are  specially  stated,  both  new 
and  difficult ;  it,  with  the  consent  of  the  said  Samuel  Myers,  ad- 
journed the  said  questions,  particularly  stated,  and  all  and  every 
other  question  of  law,  arising  ufion  the  said  pleadings,  to  this 
court. 
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By  the  tenth  section  of  the  Act  concemiog  the  General  Courts 
9Jid  the  sixteenth  section  of  the  act  establishing^  the  late^District 
Courts,  those  courts  had,  and  of  course  the  Circuit  Courts  now 
»  have  a  right,  with  the  consent  of  the  prbonei:,  to  ^pum  any  ques- 
tion of  law  arising  in  a  criminal,  case,  to  this  Court,  to  be  argued 
and  decided  therein. 

The  power  of  this  court  on  such  adjourned  cases,  is  derived  al- 
together from  those  sections,  and  cannot  be  carried  beyond  a  fair 
and  liberal  construction  of  them.  We  cannot,  therefore,  decide 
any  question,  which  may  grow  out  of  the  record  before  us,  unless 
it  plainly  appears  upon  that  record^  liberally  construed,  that  the 
Circuit  Court  intended  to  ask  Our  opinion  upon  such  point.  There* 
fore,  as  the  questions  submitted  to  this  Court  are ;  First,  Those 
especially  stated  ;  and,  Secondly,  Those  that  arise  u/ion  the  plead- 
ings, any  questions  which  did,  or  might  have  arisen  in  the  Cit* 
cuit  Court,  before  the  making  up  of  those  plcadiogs,  are  not  be- 
fore this  Court 

However,  as  questions  of  that  kind  have  been  argued  wjith 
great  ability,  by  the  gentlemen  on  both  sides,  and  as  they  seem  to 
be  in  some  measure  connected  with  those  actually  submitted  to 
us,  the  Court  will  not  withhold  its  opinion  upon  them. 

First,  It  is  alleged  by  the  Attorney  General,  that  a  prisoner  can- 
not plead  more  than  one  plea  in  bar,  if  the  pleas  oiFered  to  be 
pleaded  be,  in  contemplation  of  law,  repugnant  to  each  other. 

Secondly,  That  the  record  pleaded  in  each  of  these  pleas,  or  a 
certified  copy  thereof,  ought  to  have  been  produced  to  the  Court, 
to  enable  it  to  see  that  such  a  record  did  actually  exist,  and  tha^  in 
point  of  law,  it  offered  a  complete  bar  to  the  indictment.  Although 
these  points  are  somewhat  connected  with  the  questions  submit- 
ted to  us,  and  very  important  in  their  nature  and  consequences, 
yet  it  is  believed  that  they  do  not  arise  upon  the  pleadingMj  as  they 
stand  upon  this  reoord.  How  can  they  be  taken  advantage  of  upon 
a  demurrer.  The  demurrer  confesses  the  truth  of  the  picas.  Sup- 
pose then  for  the  present,  that  these  plenaft  are  otherwise  good, 
and  offer  to  .the  Court  substantial  bars  to  the  indictment ;  Can  any 
thing  be  more  monstrous  than  to  say,  that  a  man  shall  be  huDgv 
when  the  attorney  has  confessed  upon  the  record,  that  he  ha^ 
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three  difTercnt  matlera  of  defence,  either  of  which,  although  they 
tnay  ajipe^r  soiAdlirhAt  rej^ugnknt/  is  sufllicient  in  law  to  forbid  it? 
Or,  that  ht  sliall  forfeit  his  life  for  not  producing  a  record,  the  ex- 
istence of  ivrhich  tHe  attorney  hath  in  liker  manner  confessed  ?  Be- 
dsides, as  to  thfe  riepiignancy,  how  can  the  Court  perceive  it  ?  This 
"demurrer  ihust  be  Considered  as  a  demurrer  to  each  plea,  and  con- 
sidering it  as  such,  the  Court  cannot,  when  applying  it  to  one  plea, 
look  into  any  other.  Bdt  as  to  tlie  first  of  these  points,  2  Hale, 
239,  2*S,  and  2  Hawkins,  276,  277,  sec.  128— the  same  book,  283, 
s^c.  136^,  are  complete  atithorities  to  show,  that  although  a  person 
indicted  of'a  capital  offence,  may  not  plead  two  pleafe,  deemed  by 
law  *  repugnaint,  ih  abatement,  yet  with  respect  to  pleas  in  bar, 
when  the  Court,  is  satisfied  of  their  truth  and  efficacy,  although 
they  may  appear  somewhat  repugnant,  if  they  do  not  directly  con- 
tt^diqt  each  other,  hei  shall  be  indulged.  For  what  two  pleas,  not 
absolutely  incompatible  with  each  other,  can  be  more  repugnant 
than  AttterfQit*9  Convict^  on  the  prisoner's  own  confession,  and 
not  guilty  ?  Yet,  when  we  recollect  how  often  ignorant  and  timid 
mi^n  have  been  coerced  or  deluded  to  make  such  confessions  in 
open  court,  (as  for  instance  in  the  case  of  Witchcraft)  we  shall 
admit  hot  only  the  humanity,  but  the  justice  of  the  indulgence. 

As  to  the  second  of  these  points,  the  allegation  of  the  attorney, 
9&  now  modified,  seems  to  be  correct ;  but  cannot  avail  at  this 
tiine,  in  this  court.  Speaking  of  the  i^lt^oi  Aut erf oitU  Acquit,  d 
Hale,  241,  says,  ^^  Stamford  tells  us,  that  the  prisoner  need  not 
have  the  record  of  his  acquittal  infioigney  because  the  plea  is  not 
dilatory  but  in  bar:"  «  But,"  adds  Hale,  *«  if  tliat  should  be  law,  it 
would'  be  in  the  power  of  any  prisoner  to  delay  his  trial  as  be 
pleaseth,  by  pleading  AuXer/oU*9  Acquit  or  attaint^  in  another 
court,  and  so  put  the  King  to  reply  nul  del  recordj  and  then  day 
given  over  to  the  next  gaol-delivety  to  have  the  record,  &c.  For 
regularly,  if  a  record  be  pleaded  In  bar,  or  acted  upon  in  the  same 
court,  tlie  other  party  shall  not  plead  nul  tiel  record  but  have  Oyer 
of  the  record  ;  but  if  it  be  in  another  court,  he  shall  plead  nul  tiel 
record^  and  a  day  given  to  procUre  the  certificate  of  the  rccordj 
or  the  tenor  thereof:  But  it  seems,  that  for  the  avoiding  of  false 
pte^s,  andsurmi^s^  and  to  bring  ofi'enders  to  speedy  trial  in  ca- 
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pital  ca3eS|  the  prisoner  must  shojf  the  record  of  his  acquittal^ 
or  vouch  it  in  the  same  court."  He  thei^  proceeds  to  show  hpw 
either  may  be  done.  . ,  ,       .  > 

The  first  he  tells  us  raaj  be  affectec)  bjr  haying  the  record  rc^mov. 
edinto  chancery  by  certiorari,  and  having  itinfioi^ne*   Or  by  hav- 
ing it  sent  to  the  justices  aubficde^  f^j^h  ^^M  then  goes  on  |9^ay^ 
if  the  trial  is  in  the  King'^  Bench^  thi^.  second  may  be^  done,  ^yt  tif(& . 
court's  granting,  "  a  writ  of  certiorari^  to  remove  the  record  beibi^' 
^<  that  court,  in  which  case  the  cour^  willr^^spite  his  pl^ujitit  U)e 
«  Fecor4  is  removed,  that  he  may  form  his  plea  upon  it,  for  the  re- . 
^  cord  is  a  po^  of  his  plea,  thereupon. his  pioa  iaput  into  form» 
^  sotting  forth  the  record  in  certain,  (as  the  attorney  general  has : 
"  said,  ought  to  have  been  done  in  this  case),  by  sayii^g,  for  thi;, 
«  he  voucheth  the  record  qfthe  acquittance  {{foreaaid  >    Jt  ^he  com, . 
«  mand  of  the  King  himself  aent  before^  th^  King^  and  npv>  hifo^^  > 
**  the  King  remaining"  So  that  the  amount  of  the  authority  is,  th^, 
to  prevent  c\elay  and  faJse  pleas — whenever  the  plea  oiAute^giu, 
Ac^tuty  or  Autexfoiti  Convict^  in.  anotl^f  r  iCourt  is  pleaded^  t^ 
pris(Hier  shall  be  ready  to  prove  on  the  spot  the  t^uth  of  his  plf  a,  ^ 
so  far  as  it  respects  the  record  of  the  former  trial.   For  the  recorjl ; 
is  a  part  of  his  plea,  and  the  t^th  of  that  must  b^  proved,  to. the^,' 
Court,  by  a  transcript  of  the  record  duly  certified^  or  the  repord  ^ 
itself  properly  brought  before  the  court,  and  that  if  th^s  proof  is  , 
not  instantly  given,  the  court  will  overrule  the  plea^  although  for  i 
good  cause  shown  it  wiU  give  him  time  to  plead  until  the  record 
can  be  procured.  ^  ^  .  ^ ,  ^ 

There  is  then  no  doub^with  the  cour^  but  that  the  transcripts  . 
of  the  records  pleaded,  or  the  records  themselves  ought  to  have  ^ 
been  produced  to  the  circuit  court  when  these  pleas  were  plea.ded  ^ 
— Nor  can  the  court  doubt  that  they  were  so  produced,  not  only  i 
because  th^  court  did  not  overrule  the  pleas  for  want  of  them,  but 
because  the  Attorney  has  demurred  to  the  pleas  and  thereby  ac).  ^ 
mitted  their  existence. 

Having  disposed  of  these  preliminary  points,  it  seems  most 
proper  to  take  up  the  questions  actually  adjourned,  in  the  order  in 
which  they  arc  presented  by  the  record. 
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The  first  of  these  questions,  a  question  "which  involves  consid- 
erations of  the  utmost  importance  to  the  criminal  jurisprudence 
of  this  country,  as  well  as  the  second  plea  contained  in  this  record 
comes  before  us  in  this  shape. 

*«  Whether  a  court  of  examination  hath  power  to  acquit  a  pri- 
"soner  charged  before  them  with  murder,  of  Uie  murder  with 
«  which  he  stands  so  charged,  and  to  remand  the  said  prisoner  to 
"  be  tried  in  the  superior  court,  for  manslaughter,  on  account  of 
"  th6  same  homicide  ? ' 

Before- we  enter  upon  this  subject,  it  may  be  necessary  to  ob- 
serve that  the  attorney  gf en eral  has  never  asserted,  nor  has  it 
entepc'l  into  tlfb  mind  of  any  member  of  this  court,  either' 
that  the  circuit  courts  possess  an  appellate  jurisdiction  cnrer  the 
decisions  of  the  examining  courts,  or  that  any  court  whatever  has  ' 
fa  right  to  annul  or  disregard  the  unreversed  judgment  of  anoth- 
er court,  be  it  never  so  erroneous,  when  brought  incidentally  be- 
fore it,  if  such  judgment  was  within  the  jurisdiction  of  the  court 
which  pronounced  it.  The  positions  laid  down  by  the  attorney  ge- 
neral^/ were  these  :  <That  the  discrimiiiating  power  contend- 
ed fo»  i^  not  given'  to  the  ex&tnining  courts  either  expressly,  or  by 
implication,  and  is  not  within  their  jurisdiction.  And  that  rtot 
bernfe^  within  their' jurisdictiori,  if  tliey^db  attempt  td  exercise  it, ' 
theii^  decisions;  as  to  that,  are  merely  void,  and  binding  upon  nobo- 
dy;'^ And  sureiy  if  thd  premises  are  correct,  the  conclusion  can- 
not be  denied.  » '     .  •    ■ 

Whtn  entering  int6  the  consideration  t>f  this  important  ques- 
tion, it  is  necessary  to  premise  that-  these  courts  of  examination 
are  courts  unknown  to  (he  comiiion  law  ;  That  they  are  the  mere 
cre&tUrcs  of  the  statute  law,  and  canhot  upon  any  principle,  exer- 
cise any  power  or  jui^lsdiction  which  has  nbt  been  expressly  con- 
ferred on  them  by  that  law,  or  which  does  not  result  to  them  as 
the  medns  necessary  to  carry  the  jurisdiction  expressly  given  to 
them  into  effect— ^Thcse  powers  tliey  do  arid  must  possess,  but  no 
more. 

What  then  is  the  statute  law  upon  this^ubject  ?  What  are  the 
powers  which  it  hath  given  to  these  courts  ?  And  what  other  pow- 
ers arc  necessary  to  the  due  exercise  of  the  powers  given  > 
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Has  the  statute  law-given  to  these  courts,  as  it  haa  to  the  coua* 
tj-  and  corporation  courts^  with  specific  exx^eptions,  ^juri^iction  to 
hear  and  determine  all  causes  whatsoever  at  common  law,  or  in 
chancery,  within  their  respective  counties  and  corporations'  l  Or 
has  it  given  to  them  as  it  did  to  the  district  courts  and  of  course 
now  gives  to  the  circuit  courts,  ^  Full  power  to  hear  and  deter- 
mine all  treasons,  murders,  felonies  and  other  crimes  or  misde« 
meanors  whatsoever  committ^ed  or  done  within  their  districts  ?" 

It  is  believed  it  has  not.  Let  us  look  into  the  acts  of  assembly  and 
see  : 

By  an  act  passed  on  the  24th  of  January,  1804,  2nd  vol.  of  tlie 

Revised  Code,  page  j36,  chapter  34,  section  1,  it  is  enacted, "  That 

^  from  and  after  the  commencement  of  tliis  act,  when  any  person 

"not  being  a  slave,  shall  be  charged  before  a  justice  of  the  peace 

*  with  any  treason,  murder,  felony,  or  other  crime  or  offence  what- 
*^ever  against  the  commonwealth,  such  justice  shall  take  the  re- 
"  cognizance  of  all  material  witnesses  Sec.  And  moreover,  shall  is- 
"  suehis  warrant'to  the  sheriff  of  the  county  or  sergeant  of  the  cor- 
**  poration,  requiring  him  to  summon  at  least  eight,  if  so  many 
.« there  be,  of  the  tounty  or  corporation,  to  meet  at  their  court- 
-house on  a  certain  day,  not  less  than  five  nor  more  than  ten  days 
**  after  the  date  thereof.  To  hold  a  court  for  the  examination  of 
*<  the  tact^ — which  tourt  consisting  of  five  members  at  least,  shall 
"  consider  whethei^,  as  the  case  may.  appear  to  them,  the  prisoner 
**  may  be  diacharged  from  further  prosecuti9n,  or  may  be  tried  in 
**  the  court  or  corporation,  or  in  the  district  court,  and  shall  there- 

1^  upon  proceed  iii  the  manner  as  prescribed  by  the  act,  entitled 

*  an  act,  directing  the  method  of  proceeding  against  free  persons 
**  charged  with  certain  crimes.'^  8f:c. 

Let  us  stop  here  and  enquire,  whether  this  section  gives  to  the 
examining  court  general  jurisdiction  over  the  fact  and  offence 
charged  upon  the  accused  ^  Surely  it  does  not.  It  has  not  gen- 
eral jurisdiction  over  the  offence  unless  it  can  hear  and  determine 
it — which  no  person  will  pretend  to  say  it  can  do.  For  the  moment 
it  has  decided  that  an  offence  has  been  committed  by  the  prisoner, 
it  becomes  his  duty  to  send  him  to  another  court  for  trial.  Its 
jurisdiction,  then,  must  be  limited.     Let  us  see  to  what  it  is  lim« 
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ilcd.  What'can  this  exainining  court  rfo?  So  ^  as  this  section 
is  concerned,  it  can  do  One  of  three  things — First,  it  is  to  consider 
whether  the  prisoner  may  be  discharged  from  further  prosecu- 
tion. If  the  court  thinlcs  so,  he  Is  discharged  accordingly,  and 
thfere  is  an  end  of  the  matter— But  if  tlie  court  does  not  think  that 
he  ought  10  be  discHairged  from  further  prosecution,  is  it  author- 
ised to  entertain  that  prosecution  further^  to  ^o  further  with  the 
examinatioil  of  the  fact  ?  it  is  not ;  on  the  contrary,  in  that  event,  the  * 
court  is  expressly  directed  to  enquire,  in  the  second  place,  in  what 
court  he  may  be  tried,  or  in  other  words,  further  prosecuted-*— 
And  having  ascertained  that,  the  court  is  expressly  directed  in  tha 
third  place,  in  pursuance  of  the  act  to  which  the  section  now  un- 
der consideration  refers,  to  take  proper  measures  to  bring  hiip  be- 
fore that  court  for  trial.  It  is  believed  that  this  is  a  correct  state, 
ment  of  those  statutes,  and  if  it  be  so,  is  it  possible  not  to.percieve^ 
that,  as  the  attorney  general  has  observed,  the  p<jwer  to  discharge 
from  further  prosecution  and  the  power  to  rems^d  for  further  pro- 
secution are  contrasted  with  each  other  f  That  the  latter  is  not  in- 
tended to  be,  and  in  fact  cannot  be,  exercised  u^til  the  court  has 
decided  that  it  ought  not  to  exercise  the  former  ?  . 

As,  however,  the  great  weight  of  the  argument  in  favor  of  this  ^ 
discriminating  power,  rests  upon  the  true  import  of  this  authority^ 
to  discharge  from  further  prosecution,  let  us  examine  a  little  mon; 
minutely,  what  is  the  natural,  correct  and  necessaiy  me^ng 
of  the  phrase,  discharge  from  further  firosecution.  Let  us  then 
suppose  that  a  man  is  charged  before  a  justic'e  gf  the  peace, 
with  breaking  and  opening  a  house,,  and  stealing  a  pocket  hand- 
kerchief, the  justice  being  of  opinion,  that  the  offence  amounted  to  . 
burglary,  commits.him  for  that  offence,  and  summoi^s  an. examin- 
ing court.  Biit  that  court  after  hearing  all  the  evidence,  is  satis- 
fied that  although  the  crime  was  committed,  it  did  not  amount  to 
burglary,  but  to  petty  larceny  only.  Or  let  us  suppose  that  a 
man  is,  in  like  manner,  committed  for  a  grand  larceny,  and  the 
examining  court  should  think  him  guilty  of  the  fact,  but  that  it 
amounted  to  petit  larceny  only— What  would  be  done  with  these  . 
men  ?  They  would  be  remanded  for  trial  in  the  county  court — 
Here  is  an  exercise  of  the  dificrimmating  power,  hut  is  there  a 
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\  alive  who  can  prevail  upon  himself  to  believe  that  there  is  « 
discharge  ivom further  firoaecution  P  Or  that  it{>roceeds  fronij  or 
is  done  in  consequence  of  the  power  to  mtkc  such  discharge  I  so 
far  from  being  sOf  it  is  an  express  order  that  he  ahall  qe  further 
prosecuted,  and  is  derived,  as  will  be  shown  hereafter^  from  a  dif- 
ferent source.  How  then  does  this  power  to  discharge  from  further 
prosecution  prove,  that  the  exanuning  court,  when  ^thas  refused  to 
exercise  it,  and  has  actually  sent  the  accused  to  another  court 
£>r  trial,  has  a  right  to  forestal  the  opinion  of  that  other  court  in 
which  the  law  and  its  own  decision  has  said  that  trial  ought  to  take 
phice? 

But  it  is  said,  the  major  includes  the  minor,  that  the  power  to 
discharge  from  further  prosecution  is  the  major  power,  the  power 
to  dbcriminate  the  minor,  and  of  course  included  in  the  other.-— 
But  it  is  believed,  that  the  power  to  acquit  generalljs  is  not  the 
major,  but  the  minor  power.  It  is  believed,  to  be  a  self-evident 
truth,  not  to  be  denied  by  any  man  conversant  in  the  law,  that  the 
power  to  ascertain  the  various  shades  and  grades  of  an  offence, 
which  has  been  committed,  is  a  power  infinitely  more  djifficult  to 
execute,  and  more  important  in  its  nature  and  consequences,  than 
die  power  to  decide,  whether  any  offence  whatever  has  been  corn** 
mitted,  and  this  is  more  emphatically  true,  as  it  respects  the  crimo 
jof  felonious  homicide,  than  any  other.  How  then  can  it  be  said, 
that  the  former  is  a  major,  and  tlie  latter  the  minor  power  i "  It 
is  believed,  that  the  converse  of  the  proposition  is  true. 

But  it  is  further  said,  that  these  pourts  have  and  do  exercise  the 
power  of  discriminating  between  the  grades  of  certain  offences,, 
as  for  instance,  those  which  have  been  mentioued,  burglary  and 
larceny.  And  this  is  true,  but  it  is  not  easy  to  see  how  it  affects 
the  argument — no  one  doubts  but  that  they  may  do  any  act  neces- 
sary and  proper  for  the  due  exercbe  of  the  power  actually  given 
to  them.  They  are  expressly  directed  to  send  the  accused,  to  the 
court  in  which  by  law  he  ought  to  be  tried,  but,  in  these  cases,  it 
is  impossible  to  ascertain  in  what  court  the  trial  ought  to  be  had 
without  first  ascertaining  whether  the  offence  be  or  be  not  petty 
larceny,  and  so  far  they  may  and  must  discriminate.  But  how 
<io^  that  prove  that  in  a  case  not  necessary  to  the  exercise  of  a . 
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power  actually  givcD)  they  may  dUcriininate  for  the.  purpose  of  in- 
terfering with  the  opinion  of  that  court  to  which,  by  direction  of 
law,  they  send  the  prisoner  for  further  triaL 

Wc  are  also  told  thatthis  power  is  given  by  the  third  section  oF 
the  act  of  1804..    That  section  enacts  *  that  if  any  person  charged 

<  with  any  crime  or  offence  against  the  commonwealth  shall  be 

<  acquitted  or  discharged  from  further  prosecution  by  the  court 

<  of  the  county  or  corporation,  in  which  the  offence  is,  or  may  by 

<  law  be  examinable,  he  or  she  shall  not  thereafter  be  examined 

<  questioned  or  tried  for  the  same  crime  or  offence  ;  but  may  plead 
« such  acquittal  or  discharge  in  bar  of  any  other  or  further  exam. 

<  ination  or  trial  for  the  same  crime  or  offence,  any  law,  custom, 
*  usage  or  opinion  to  the  contrary  in  any  wise  notwithstanding  ? 

Now  upon  what  principle  of  construction  can  tliis  section  be  said 
to  give  a  power  to  acquit  or  discharge  f  Is  it  not  most  clearly  and 
palpably  predicated  on  the  idea  that  the  power  had  already  been 
given  ?  And  is  it  not  manifestly  bitended  to  declare  what  shall  be 
the  result  of  that  acquittal  or  discharge  which  the  court  already 
possessed  a  right  to  pronounce  *  To  find,  then,  tlie  extent  of  that 
power  to  acquit  or  discharge,  we  must  look  into  that  part  of  the 
law  which  gives  it.  And  when  we  do  so,  we  discover  it  is  this 
very  power  to  discharge  from  further  prosecution,  out  of  which 
the  present  question  has  arisen,  and  which,  it  is  believed,  has  al- 
ready been  proved  not  to  confer  the  discriminating  power  con- 
tended for. 

But  the  construction  put  upon  this  section  is  attempted  to  be 
further  supported,  by  stating,  that  any  person  charged  with  ar 
crime  or  offence,  who  is  acquitted  or  discharged  by  the  examining 
court,  shall  not  be  questioned  for  the  same  crime  or  offence^  and 
then  stating  every  degree  of  a  crime  which  grows  out  of  an  unlaw- 
ful act,  as  forming  by  itself  a  aefiaratt  and  dUtinct  crune  or  of- 
fence, although  they  arc  alleged  to  grow  out  of  the  same  unlawful 
homicide.  And  that  therefore,  if  the  examining  court  acquit  a 
man  charged  before  it  with  murder,  but  go  on  to  say,  that  he  is 
guilty  of  manslaughter,  by  pei-petrating  the  same  felonious  homi- 
cide for  which  he  was  charged  with,  the  murder,  he  is  thereby 
acquitted  of  tlie   crime   he  stood   charged    with,    to    wit^   the. 
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murder ;  und  may  plead  that  acquit^l  in  bar,  by  virtui^  of  the  Sd 
section.  But  this  is  an  incorrect  understanding  of  the  words  crimo 
and  ofifoDcey  as  they  are  used,  both  by  the  common  law  and  tho 
statute  lunder  consideration.  In  legal  acceptation,  those  words  aro 
synpnimous  terms,  although  the  word  crime  is  often  used  to  de- 
IMite  olTenses  of  the  higher  grades.  1  Hawk,  page  1,  Black.  Com. 
ffc.  4'9td  S*    Ip  the  same  5th  page  of  4  Bla.  Com.  -we  are  told,  that 
crime,  coosists  in  doing  an  act,  in  viohuion  of  a  public  law  -,  and  ia 
the  3d  page  of  the  b^i^c.  book,  that  the  law  teaches  thcj^ade^  of 
even^'Crimey  and  adjusts  to  it  its  adequate  and  necessary  punish- 
ment.   Crime  or  offence,  then,  is  the  ^oing  an  act,  in  violation 
of  a. public  hiW ;  ood  the  dififerent  di^gr^es  of  atrocity  which  may 
attend  its  commission,  fix  the  degree  of  the  crime.  The  killing  of 
aiiimian  hesog,  in  uny  case  not  specii^ly  allowed  or  excused,  is  a 
crime  distinguisjb^d  by  the  nameaffclpniouB  homicide.    But  as 
that  crime  may  be  attended  with  greater  or  lesser  degrees  of  guilty 
thos'e;d)9gil9Qa  are  distinguished  hy  different  names  and  punish- 
ments.    But  still  they. all  constitute  the  same  crime,  fc}pnious 
honucijfe.   And  murder  being ,  the  highest  grade,  includes  all  tho 
dtbers.    So  thiK  o.man  charged  Tvit}v murder,  is  charged  with  ct* 
ery  species  of  felonious  homicide.   .  Qlackstone,  after  having  in 
Ids  fourth  .volume,  disposed  of  sundry  c^rimes,  of  a  difierentna* 
ture^  ooilies  as  he  says,- to  consider  <(  those  crimes,  which  in  a  moro 
particular  manner,  affect  or  injure  individuals.^' 

And  ia  the  Ij^dth  pa^e,  he  proceeds  to  consider  the  crime  of /e- 
ionious  homicide,  that  ^^  being,  as  he  says,  the  killing'  of  any  hu- 
i  creiatttre,  of  any  ^e  or  sex,  without  justification  or  excuse, 
this,  he  adds,  may  be  done  by  killing  one's  ael{',  or  another 
nan."  He  tjben  goes  on  to  describe  the  various  species  of  that 
cnme,  axid  their  respective  punishments,  clearly  showing,  that  in 
his  opinion,  felonious  homicide  was  the  crime,  and  murder,  man- 
slftttght«ry  Sec.  &c.  its  prions  grades. 

TlieflBeaning  put  upon  these  words  by  the  statute  under  consi- 
^leration,  is  precisely  the  same.  When  any  person  is  charged  be- 
fore a  justice  of  the  peace,  with  treason,  murder,  felony,  or  other 
crime  or  offence,  he  is  to  summon  a  court  to  enquire  into  the  facts 
wisich  is  supposed  to  constitute  that  crime  i  when  the  court  h^s 
No,  XIII.  s, 
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done  so,  it  is  to  consider  whether  he  may  be  discharged  from  fur^ 
ther  prosecution.  For  what?  For  every  species  of  crime  which' 
might  grow  out  of  that  fact.  If  they  do  not  discharge  hirii,  they  are 
to  send  him  to  the  proper  court  to  he  tried.  For  what  ?  For  an- 
other offence.  For  a  crime  which  does  not  grow  out  of  the  fact, 
to  enquire  into  whicfc  the  court  was  called  I  Certainly  not ;  it  must 
be  for  the  criminatact^  or  in  other  words,  the  crime  charged  upon 
fiim  by  the  commitment  and  summons  which  constitute  the  courts 
and  no  other ;  and  yet  they  will  send  him  to  one  or  other  of  the 
courts,  as  the  circumstances  attending  that  fact,  make  the  crime 
with  which  he  is  charged,  more  or  less  atrocious  \  as  for  instance, 
grand  or  petty  larceny.  By  crime  then,  this  law  does  not  mean 
each  separate  grade  of  an  offence,  but  the  criminal  act  itself. 

This  it  is  believed,  gives  a  satisfactory  answer  also^  to  the  arn 
gument  drawn  from  the  interpolated  reading  of  the  various  sections 
of  this  act. 

The  Court  does  not  see  the  Ibrce  of  the  argument  drawn  from 
the  supposed  tautology,  which  it  is  said,  the  construction  contend* 
cd  for  by  the  Attorney  General,  will  produce.  The  explosions, 
acquitted,  or  discharged  from  further  prosecution,  were  introduced 
into  the  third  section  very  properly,  out  of  caution,  and  aire  calcu- 
lated to  meet  an  argument  pressed  upon  the  court  in  this  very 
cause;  to  wit:  That  if  an  examining  Court  should  S8^,  thatapri* 
soner  is  not  guilty  and  ^aually  turn  him  loose,  yet  If  it  does  not 
go  on  and  say  on  the  record,  he  is  discharged  from  further  prosc- 
cutiotr,  he  may  be  prosecuted  de  novo. 

The  ai^ument  from  analogy  is  also  deemed  inapplicable.—- 
The  Grand  and  Petty  Jury  are  swpm  in  a  court,  having  general 
jurisdiction  on  the  crime,  and  are  by  the  statute  and  common  law 
charged  with  every  part  of  it:  Not  so  the  examining  court ;  we 
have  seen  that  its  jurisdiction  is  limited. 

Besides,  it  is  not  correct  to  say,  that  a  grand  jiiry  can  acquit. 
It  is  true,  if  they  find  ignoramus  as  to  the  murder,  and  a  true  bifl 
as  to  manslaughter,  the  attorney  cannot  try  the  prisoner  for  murw 
dcr  on  that  bill.  But  if  he  obtains  better  testinwnr,  he  may  send 
up  another  bill  for  murder,  and  try  him  upon  that.  Owe  indict- 
ment cannot  be  pleaded  in  abfitemcnt  of  another,  2d  Hale  239.^ 
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nor  can  the  return  of  ignoramus  be  pleaded  in  bar.  It  is  said,  that 
he  will  not  be  prepared  to  encounter  the  charge  of  malice,  and 
therefore,  will  be  taken  by  surprise.  The  answer  is,  that  this  can 
never  happen,  if  the  court  send  him  up  generally,  for  the  homi« 
cidoi  as  it  ought  to  do. 

"  But  the  examining  Court  is  an  additional  hairier,  erexted  for 
the  benefit  of  the  accused,"  and  so  it  is.  No  innocent  man  can  now 
be  kept  in  jail  more  than  ten  days,  without  a  trial.  And  if  his  ex- 
amining Court  discharges  him,  he  can  never  aft^wards  be  ques- 
tioned for  the  same  crime ;  two  ^reat  privileges  which  he  did  not 
enjoy  by  the  Common  Law.  The  inference  di^awn  from  the  pow- 
er to  bail,  stands  on  the  same  footing  with  that  drawn  from  the 
power  to  discriminate  between  grand  and  petty  larceny.  It  may 
not  be  improper,  however,  to  add  here,  that  this  power  to  bail, 
was  not  given  to  tl^e  examining  courts  at  the  time,  nor  for  the  rea- 
son mentioned  in  the  argument :  those  courts  have  possessed  that 
power  ever  amce  the  year  1777.  Vide  Chancellor's  Revisal,  chap. 
17.  sect.  58.  p.  74.  The  history  we  have  had  of  this  law  does  not, 
it  is  believed,  impugn,  in  the  least,  the  construction  given  to  it 
by  the  Court.  From  the  passage  of  the  first  act  upon  the  subject, 
up  to  the  year  1786,  we  knew  of  no  judicial  decision  upon  this 
point.  For  although  Judge  Mercer  did,  in  the  discussion  of  Sor- 
rel's case,  mention  the  case  of  the  King  against  Davis,  yet  he  did 
not  make  even  a  parol  report  of  the  circumstances  of  the  case.  He 
did  not  tell  the  term,  not  even  the  ye^r,  when  it  was  adjudged,  . 
nor,  which  is  very  remarkable,  did  any  of  his  brother  judges,  not 
even  the  judge  who  agreed  with  him,  rely  upon  it,  or  mention  it 
in  M^ir  arguments — such  a  vague  account,  from  mere  memory, 
at  a  distant  day,  cannot  be  considered  as  authority,  especially,  as 
it  was  not  so  considered  by  the  Court,  to  whom  it  was  mentioned. 

Sojrrel's  case  then,  was,  so  far  as  the  Court  can  know,  the  first 
that  has  occurred  upon  tliis  point,  and  that  case  settled  the  law,  as 
now  contended  for  by  the  Attorney  General.  This  was  the  opinion 
of  the  General  Court,  and  not  one  of  its  branches,  and  it  is  a  mis- 
take to  say,  that  Judge  Tazewell  gave  no  opinion.  He  ilid  give  a 
pointed  and  able  one.    It  is  true,  he  added,  if  the  question  was 
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moved  again,  in  arrest  of  judgment,  he  wouldbc  wi//lwg^t!al4e«irit 
argued. 

Neither  was  tliis  a  sudden  opinion,  given  without  conftideration* 
The  question  was  moved  upon^  the  fotwth  day  of  the  Courts  wh«n' 
the  indictment  was  sent  up  to  the  Grand  Jury.  It  was  again  discus* 
scd  and  decided  on  the  sixth  day  of  the  court,  when  die  prisoner 
had  his  trial.  ^. 

This  construction  has,  as  we  are  told,  been-  susttdned  by  the 
District  Courts  in  Bailey,  and  Shannon's  cases.  Sd  that  there 
have  bec*ii  three  judicial  opinions  in  fav6ur  of  it,  and  none,  tlwt 
wc  know  of,  against  it. 

From  the  year  1786,  to  the  year  1804,  (eighteen  years)  the  Le- 
gislature left  this  law,  thus  explained  and  thus  executed,  un^ 
touched.  If  it  had  deemed  tiiis  construction  incompatible  with 
the  public  good,  would  it  have  done  so  ?  Certainly  it  would  not. 

In  the  year  1*804,  the  Legislature  did  pass  a  new  statute  on  the 
subject  of  Examining  Courts.  But  was  it  moved  to  do  sd,  in  order 
to  give  them  this  discriminating  power?  If  that  was  its  intenrtioD, 
.  "why  did  it  not  do  so  in  express  words?  Why  was  it  left  to-intcnd^ 
jmcnt  and  doubtful  construction  ?  The  Legislature  knew  that  tMs 
power  had  been  denied  to  the  examining  courts  for  eighteen 
years,  why  then  did  it  not  put  the  question  beyond  doubt  ?  For  the 
best  of  all  possible  reasons,  it  did  not  intend  to  disturb  it. 

The  truth  is,  that  all  the  judges  who  sat  in  Sorrel's  case,  and 
most  of  the  judges  and  lawyers  in  the  stat6,  had  always  admitted 
that  these  courts  did  possess  the  power  of  entire  acquittal.  This 
opinion,  however,  had  lately  been  called  in  question  by  a  book  oP 
respectable  authority,  and  had  in  Shannon's  case  been  actually  re- 
sisted by  a  judge  of  the  General  Court.  It  was  tlien  to  put  an  end 
to  that  question,  and  to  secure  to  those  courts  that  gemiral  power 
of  acquittal  which  almost  every  body  thought  they  did  possess, 
that  this  third  section  of  the  act  of  1 804,  was  inserted. 

Another  argument  was  pressed  upon  the  court  in  a  late  stage  of 
the  cause  drawn  from  the  1 2th  sect  of  the  penitentiary  statute.—- 
It  will  not  however  be  contended,  that  S  the  legislature  pass  a  law- 
upon  a  supposition  that  that  is  law  which  is  not,  this  mistake  will 
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be  equkl  to  an  enacting  clause  and  call  a  new  la^^  into  existence— 
if  then  the  examining  Courts  did  not  before  possess  this  discrim* 
inating  powen  this  section  could  not  give  it  to  them. 

But  it  is  a  mistake  to  suppose  that  when  the  legislature  speak 
of  a  person's  being  charged  with  a  crime^  a  charge  made  by  a 
grand  jurjr  or  examining  court  is  necessarily  meant.  The  word 
charge  is  often  used  to  desjignate  a  charge  made  upon  oath  before 
a  justice  of  the  peace,  and  it  is  so  used  in  both  of  the  acts  of  assem. 
bly  respecting  examining  courts. — The  real  intendon  of  the  legis* 
lature  seems  to  have  been,  that  when  a  man  was  sent  forward  for 
homicide,  and  the  attorney,  to  m^om  die  law  directs  the  depoisi- 
tions  to  be  sent,  should  perceive  that  the  evidence  charged  him 
with  involuntary  maoslattghtei*  only,  he  should  be  at  liberty  to  pro- 
ceed  in  the  manner  pointed  out  by  that  section. 

Upon  the  whole,  the  court  is  unanimously  of  opinion  that  a  court 
of  examination  hath  not  power  to  acquit  a  prisoner  charged  before 
it  witfi 'murder,  or  the  muKler  with  which  he  stands  so  charged, 
and  to  remand  the  said  prisoner  to  be  tried  in  a  superior  court  for 
manslaughter  on  acoount  of  the  same  homicide  ;  and  that  if  such 
court  does  make  such  a  discrimination,  the  prisoner  is  not  there* 
by  discharged  from  any  part  of  the  felonious  homicide  with  which 
he  stood  charged  but  inay  be  indicted  for  rauri^r  before  the  supe- 
rior court. 


^0  fHE  EDITOR, 

Can  any  case  be  cited  where  women  have  obtained  a  parliament- 
ary or  legislative  divorce  a  vinculo  matrmona  from  their  husbands 
for  infidelity? 

Can  an  instance  be  produced  of  a  conviction  and  execution  fbir 
MtTRDBR  by  nuEL,  where  the  party  has  behaved  according  to  the 
gene;tilly  received  maxims  of  honour  ? 
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CIRCUIT  COURT.    VIRGINIA,  isii. 


^    Livingston  t;^^^  Jefierson. 

IN  TRESPASS  QUARE  CLAUSUM  FREGIT. 

Demurrer  on  a  Pica  to  thU  Jurisdiction^ 

TYX.ER,  J.  This  case,  although  so  ably  and  elaborately  argued 
oil  both  sides,  affords  but  a  single  question;  and  that  may  be  drawn 
\rithhi  a  narrow  compass ;  and  while  I  freely  acknowledge  how 
much  I  was  pleased  with  the  ingenuity  and  eloquence  of  the  plain- 
tiff's  counsel,  I  cannot  do  so  much  injustice  to  plain  truth,  as  to 
say,  that  any  conviction  was  wrought  on  my  mind,  of  the  soundness 
of  the  arguments  they  exhibited  in  a  legal  acceptation*  Jt  is  the 
happy  talent  of  some  professional  gentlemen,  and  particularly  of  the 
plaintiff's  counsel,  often  to  make  "  the  worse  appear  the  better 
cause ;"  but  it  is  the  duty  of  the  j^ge  to  guard  against  the  effects 
intended  to  be  produced,  by  selecting  those  arguments  and  princi- 
ples from  the  mass  afforded  as  will  enable  him  to  give  such  an  opi- 
nion at  least,  as  may  satisfy  himself,  if  not  others.  These  arguments 
and  this  eloquence,  however,  have  been  met  by  an  Herculean 
strength  of  forensic  ability,  which,  I  take  pride  in  saying,  sheds 
lustre  over  the  bar  of  Virginia. 

But  to  proceed  in  the  examination  of  the  point  before  us  ;  and 
that  is,  to  enquire,  whether  this  court  has  jurisdiction  over  this 
cause?  And  how  it  comes  to  be  made  a  question  at  this  day,  I  con- 
fess myself  entirely  at  a  loss  to  say ;  l)ut  as  it  is  made,  we  must 
determine  it. 
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By  the  Comtkion  Lav,  which  was  adopted  by  an  act  of  convep' 
lion  of  this  State,  so  far  as  it  applied  to  out  Constitution,  then 
formed,  this  point  has  been  settled  uninterruptedly  for  centuries 
past,  and  recognized  by  uniform  opinion  and  decisions,  both  in 
England  and  America.  It  is  true,  the  great  luminary  of  the  judi- 
dal  department  of  Great  Britain,  did  make  an  effort  to  shake  the 
principle  they  had  established ;.  but  the  judges  in  that  country, 
would  not  suffer  it  to  be  unsettled,  it  baring  been  so  long  acknow- 
ledged as  the  indubitable  law  of  the  land;  Nor  was  it  for  them— 
nor  is  it  for  us,  to  be  over  scrupulous  in  enquiring  for  the  reasons 
on  which  the  opinion  was  originally,  given,  why  an  action  of  rrr«- 
fuu9  should  be  deemed  a  local  action. 

Time  may  have  cast  a  shade  over  the  reasons  of  many  maxims 
and  principles;  and  yet  ,they  are  principles  and  maxims  much  to 
be  respected.  But  to  me,  some  appear  to  be  evident ;  for  instance, 
in  this  action,  the  title  and  bounds  of  land  may  come  in  question: 
and  who  so  pro][>erto  decide  .on  them  as  one's  neighbours,  who 
are  so  much  better  acquaintedlwith  each  other's  lines,  and  every 
thing  else  whkh  may  lead  to  a  fair  decision? .  In  an^action  of  this 
kind,  it  may  be  necessary  to  direct  a  survey  and  lay  down  the  pre* 
tensions  of  both  parties;-  for,  the  defendant  has  a  right  to  show  in 
himself,  a  better  title,  tmd  defend  himself  on  that  title.  He  calls 
for  a  direction  (rom  the  Court  for  this  purpose,  and  if  it  goes  at  all, 
it  must  go  to  Ian  officer  to  carry  his  posse  to  remove  force,  if  any 
should  be  offered.  And  suppose  the  sheriff  and  jury  should  deny 
the  power  of  the  Court,  could  they  be  coerced  I  And  isj  not  this  an 
undeniable  proof  of  the  want  of  jurisdiction  ;  since,  although  we 
should  sustain  the  cause  in  court,  by  a  sort  of  violence  against 
principle,  we  should  not  be  able  to  complete  what  we  begun  ^  The 
law  never  sanctions  a  vain  thing.^  I^ow  vain,  therefore,  to  begin 
what  we  cannot  e^d !  Is  not  this  enough  to  show  the  locality  of 
the  action,  and  the  consequent  want  of  jurisdiction  { 

I  shall  not  attempt  to  travel  up  to  the  time,  when  both  real  and 
personal  actions  were  lockl.  This  lias  been  sufficiently  done— 
though  perhaps  not  necessary— by  gentlemen  at  the  bar,  nor  shall 
I  enquire  when  the  distinction  took  place  between  local  and  tran- 
aitory  acUon9«    Ic  is  e^pugl^  tQ  say,  that,  notif ithstan^ng  thi^ 
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idi^tinctioiiy  <^ie  ttdtioh  for  treqNiss,  ^Quare  .Qlautum  xBrtgUy  ritill 
temained^local,  atidis  ^oihdldto  tHisdagr^  T4ie;jiir3r  of  tii6  vWia^ 
^agenvas,  ftndstill  is,  a  >imIUiLble  "pmilegte  in  bothxawe;  IMagrdt 
^t  be  true,  thdt  wh^^niGnut  (Britain  had  emsbxcitn^edhetwlf  ^i^QSa 
'her  onsuiated  i^fate,  figncatlr^ly  apeakiag,  by  -fifkr^ulSBg  Ibor^aiv- 
^8,  and  carrying  her  eonvmerce  over  >  every  )cfiaiieftfudf&Yet))^r0r 
(gion,  this chainge,  this  distinction'8o6nifoUow6l4ftm*ix,.Boas'>e 
'give  greater  6^e^g7  to  the  tmnsoctions 'betweeh  immn  aad'iiwi^ 
Therefore,  by  afi(Stimi4nliaw^su(fera.trandito]^mtii:)UtP  bOiffiflin^ 
'tained  anywhere  and  every  ^vrhere^.  in  which  ia^coatrs^taOvildbf 
made. 

But  some  how  ot  other  the  eourtTnust~hat«'}ati8dicCmi.iQf«)ce>> 
17  cause '4t  attempts  to  sufttnin;  and  I  dan 'conceive. no  .ti^er 
scheme  than  that  which- is  pursuedjOf  giving  the  ,* court  junsdto 
tion  by  a  fiction  in  ^tranisitory  acttoiiB'in  this  way ;  ithat-a  contract 
for  instance,  was  Entered  into- in  New-OrteanB,  to  within  tb&aity 
of  »icltTti6ndy  between' th^ft  parties,  (iiottikwer«bteibut  in  tosd  rof 
juristlictionj)'ftom  which  ciCy'Orthe»cottn|yiiii.wkidh'thfi.xKy  i^^ 
the  jury  mifi^come.  Isay  ma&tibe'BUpp03ed.to  cottte,  it^twith* 
standing*  th'b 'dot  of  assembly  which  tixxiuioes  the.  byeist^adofs.tobe 
isummoncd-,fcirtheyai*of  theicodntyrri^r  vioarflge.;  cdDd  t)u'S(act 
"saves  the neceisSty  of 4»^«*»v  JktoUu^m.  ier^igr  iJase.-  rTJhe^iviW!:© 
therefore  is  indrsfjenseble  intny  oiunic»tbotbaW3Jfiiri9dKiiOII^'* 

Ag«^,*IweU  recollect  a  case- of  Waste. :farought  in  the  P«(er8- 
bur^h  dirtrtci  couH,  when  the'cott«ty.of'C5re^atilUe  wasisMH^* 
ed  to  make  one -wHich  '€Oftiposi{diihati district.  /The  jcanae  ;W!c^t 
on  to  trial  and  a  verdidt  pasaed&E.tliej{daimi£&  'WiUa.^ut  ltd  b^ifi^ 
observed that^Gteensviile  bjslonged:3to:BrunBwiokKUdtriet^  'but.»t 
length'the  defcndamfs^x^unselibundit  out»ADldiiioTbd.in  drreat  of 
of  ju'dgment ;  but tke>erdktwas  sustaaaied;  anjappoal  was.  takeo^ 
and  the  high  court  of  appe^- reversed  the  judgment,  because*  it 
being  a  local  action,  it  ought  toh'a^i^  b^en  iostatnted  in  the  dis- 
trict where  the  trespass  was  commiuied over  which  tAtat. court 
(Alone  had  jurisdiction-^otwithstanding  a  rercMfct  had  passed 
upon  the^  general  issue,  and  it  often  has  been  determiaed  thlkt 
tio  consent  of  the  parties  by  their  pleadings  could,  prove  jurisdic- 
tion^   Various  arc  the  causes  which  have  been  defermined  in  thip 
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country,  in  support  of  the  dpctrine  laid  down  in  this  cause,  ai4 
tx>t  one  to  the  contrary,  I  venture  to  affirm  can  he  adverted  ta-» 
Why  then  attempt  to  alter  this  settled  principle  I  Has  any  statute 
been  passed  in  this  country,  that  in  the  slightest  manner  disturbs 
the  uniform  decisions  ?  The  case  I  have  referred  to  was  between 
Gall  andThweatt ;  and  I  own  is  a  strong  one,  as  the  place  wasted 
and  recovered  was  to  have  been  delivered  up,  and  the  court  had  no 
power  to  .  enforce  the  judgment  But  I  have  given  reasons 
enough  to  show  how  inadequate  would  be  the  power  of  this  court 
to  dory  on  the  cause  before  us  and  enforce  the  judgment 

It  seems  clear  then,  that  where  title  of  land  is  in  question,  the 
action  must  be  local,  notwithstanding,  what  may  be  andhas  been 
said  of  a  contract  to  convey  land :  I  well  know  there  is  a  legal  and 
moral  obligation  on  every  man  to  perform  what  he  contracts  to 
perform,  and  this  among  others,  is  a  reason  why  an  action  personal 
should  follow  a  person  wherever  he  might  be  found,  and  there  rise 
in  judgment  against  him. 

Upon  the  ground  takei^  so  far  then,  the  acticm  cannot  be  main* 
tuned  in  tliis  court;  but  the  ingenious  counsel,  never  at  a  loss  for 
argument  and  new  matter,  has  resorted  to  what  he  calls  the  gene- 
ral, the  universal  law.  Now,  I  want  to  see  this  undefined  lawj 
before  I  can  sustain  a  principle  under  it  I  suppose  what  is  meant 
by  the  general  or  universal  law  is  the  Ifiw  of  nature  and  nations— < 
and  who  yet  has  been  able  to  find  where  the  law  of  nature  has  de« 
fined  what  a  civil  action  is,  or  directed  the  mode  of  proceeding  in 
it,  or  in  what  court  it  should  be  brought  These  are  high  sound- 
ing words  indeed,  but  they  only  serve  to  round  a  period  and  fill 
up  a  vacuum  in  the  argument.  This  is  something  like  the  last  re- 
sort of  kings,  when  every  thing  else  fidls ;  for,  I  know  of  no  other 
•ttiotu  in  that  quarter,  but  such  as  flow  from  that  aourct.  Nei* 
ther  do  I  know  of  any  law  that  can  change  the  locality  of  a  man's 
land  in  New  Orleans,  to  the  city  of  ^hmond.  This  mighty  en- 
l^e,  therefore  £uls ;  this  undefined  law  as  to  the  case  before,  us, 
ceases  to  be  any  thing  more  than  empty  sound. 

But  I  will  suppose  for  the  sake  of  argument,  that  we  now  wera 
proceeding  with  the  trial  f  the  cause,  and  the  witnesses  with  the 
survey  and  plat  were  before  us,  which  would  sho^y  the  trespass,  if 
No.  XIII.  L 
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Qfl^  had  been  comtiuttedy  to  have  been  committed  in  thfB  territory 
of  New  Orleans ;  what  oould  the  court  do  but  send  the  cause  out  o^ 
dtKHTs^  For,  take  notice}  there  is  no  fiction  in  a  local  action.  Here 
the  Venire  is  laid  in  Henriooy  the  evidence  would  come  from  a 
distant  territorial  ^▼emment,  and  would  not  agree  without  alle- 
gations in  the  declaration;  and  here  would  end  the  straggle.  In- . 
deed)  taking  th^  premises  which  I  have  laid  down,  to  be  true^ 
which  cannot  well  be  denied;  and  the  question  resolves  itself  into 
a  self  eiident  proposition. 

But  there  would  be  a  failure  of  justice,  unless  we  sustain  this 
fctkm,  and  to  avoid  this  evil,  we  must  enact  a  law;  for,  I  know 
af  no  other  way  of  uiswerlng  the  plaintiff's  design ;  but  this  I  can- 
not consent  to  do :  neither  can  I  0jr  in  the  jbce  of  my  own  decisi- 
ons, until  better  taught. 

But  there  is  no  failure  of  justice ;  there  is  a  court  of  compe- 
tent power  to  try  the  cause,  if  an  actual  trespass  has  been  com- 
mitted ;  and  there  ought  the  suit  to  have  been  brought  againsi 
tbe  real  trespassen  I  own  there  may  be  cases  where  a  man  might 
so  manage  his  matters  as  to  run  through  aiciother's  ground, 
and  lay  waste  his  enclosures,  and  even  puU  down  his  fences, 
and  then  flee  from  justice,  like  another  criminal,  and  thus  get  out 
of  the  reach  of  the  law;  which  is  not  uncommon.  There  are  cases 
that  no  law  can  well  provi^  against,  and  they  may  be  consider- 
ed as  partial  evils,  and  exceptions  to  a  good  general  rule. 

I  am  too  unwell  to  follow  and  pay  respect  to  all  the  arguments 
which  have  beeh  advanced  in  suiqwrt  of  the  jurisdiction  of  this 
court  over  the  case  before  us— and  therefore  must  conclude  by 
giving  my  decided  opinion  in  favour  of  the  Plea  to  the  jurisdic- 
Hon,  The  cause  must  therefore  go  out  of  Court. 
'Marshall,  C.  J*  The  sole  question  now  to  be  decided  is  this-«- 
Can  this  court  take  cognizance  of  a  trespass  committed  on  landa 
lying  within  the  United  States,  and  withont  the  District  of  Virgi- 
nla,  in  a  case  where  the  trespasser  is  a  resident  o^  and  is  found 
within  the  district  ? 

I  concur  with  my  brother  judge  in  the  opinion,  that  it  cannot. . 

I  regret  that  the  inconvenience  to  which  delay  might  expose  at 
least  one  of  the  parties,  together  with  the  situation  of  the  court. 
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prevent  me  from  bestowing  on  this  question  that  deliberate  consi* 
deration  which  t|ie  ^erj  able  discussion  it  has  received  from  th^ 
bar  woold  seem  to  require—but  I  have  purposely  avoided  any  in- 
vestigation of  the  subject  ju'evious  to  the  argument^  and  miist  now 
be  content  with  a  brief  statement  of  the  opinion  I  have  formed,  and 
a  sketch  of  the  course  oi  reasoning  which  has  led  to  it. 

The  doctrine  of  actions  load  and  transitory  has  been  traced  up 
to  its  origin  in  the  common  law— and,  as  has  been  truly  stated  on 
both  sides,  it  appears  that  originally  all  actions  were  local.  That 
is,  that  according  to  the  principles  of  the  common  law,  every  fact 
must  be  tried  by  a  jury  of  the  vicinage.  The  plain  consequence 
of  this  principle  is,  that  those  courts  only  could  take  jurisdictidn 
of  a  case,  who  were  capable  of  directing  such  a  jury  as  must  try 
the  material  &cts  on  which  their  judgment  would  depend.  The 
jurisdictictfi  of  the  courts  therefore  necessarily  become  local  with 
respect  to  every  species  of  action. 

But  the  Superior  Courts  of  England  having  power  to  direct  a 
jury  to  every  part  of  the  kingdom,  their  jurisdiction  could  be  ref- 
strained  by  this  principle  only  to  cases  arising  on  transactions  which 
occurred  within  the  realm.  Being  able  to  direct  a  jury  either  to 
Surry  or  Middlesex,  the  necessity  of  averring  in  th«|.declaratioii| 
that  the  cause  of  action  arose  in  either  county,  could  not  be  produ* 
ced  in  order  to  give  the  court  jurisdiction,  but  to  fiintish  a  venire. 
For  the  purpose  of  jurisdiction,  it  would  unquestionably  be  suffi- 
cnt,  to  averthat  the  transaction  took  place  within  the  realm. 

This  however  being  not  a  statutory  regulation,  but  a  principle 
of  unwritten  law,  which  is  really  human  reason  applied  by  courts, 
not  capriciously,  but  in  a  regular  train  of  decisions,  to  human  af- 
fairs, according  to  the  circumstances  of  the  nation,  the  necessity 
of  the  times,  and  the  general  state  of  things,  was  thought  suscep- 
tible of  modification — and  judges  have  modified  it.  They  have 
not  changed  the  old  principle  as  to  form.  It  is  still  necessary  to 
give  a  venue ;  and  where  the  contract  exhibits  on  its  face,  evi- 
dence of  the  place  where  it  was  made,  the  party  is  at  liberty  to 
aver  that  such  place  lies  in  any  county  in  England. 

This  is  known  to  be  a  fiction.  Like  an  ejectment,  it  is  the  crea- 
ture of  the  court,  and  is  moulded  to  the  purposes  of  justice,  ac- 
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cording  ta  the  new  ivhich  its  inventors  liave  taken  of  its  cafMcitf 
to  effect  those  purposes.  It  is  however^  of  undeniable  extent.  It 
has  not  absolutely  prostrated  all  distinctions  of  place,  but  has  cer- 
tain limits  prescribed  to  it^  founded  in  reasoning  satis&ctory  to 
those  who  have '  gradually  fixed  these  limits.  It  may  well  be 
doubted,  whether  at  this  day,  they  are  to  be  changed  by  a  judge 
not  perfectly  satisfied  with  their  extent. 

This  fiction  is  so  far  protected  by  its  inventors,  that  the  aver- 
ment is  not  traversable  fpr  the  purpose  of  defeating  an  action  it 
was  invented  to  sustain ;  but  it  is  traversable  whenever  such  tra^ 
verse  may  be  essential  to  the  merits  of  the  cause.  It  is  idways  trar 
versable  for  the  purpose  of  contesting  a  jurisdiction  not  intended 
to  be  protected  by  the  fiction. 

In  the  case  at  bar,  it  is  traversed  for  that  purpose,  and  the  ques- 
tion is,  whether  this  be  a  case  in  which  such  traverse  is  sustain- 
able ;  or,  in  other  words,  whether  courts  have  so  far  extended 
their  fiction  as,  by  its  aid,  to  take  cognizance  of  trespasses  on 
lands  not  lying  within  those  limits  which  bound  their  process. 

They  have,  without  legislative  aid,  applied  this  ficticm  to  all 
personal  torts,  and  to  all  contracts  wherever  executed.  To  this 
general  rule,  contracts  respecting  lands,  form  no  exception.  It  is 
admitted,  that  on  a  contract  respecting  lands,  an  action  is  sustdn- 
ablc  wherever  the  defendant  may  be  found :  yet,  in  such  a  case^ 
every  difficulty  may  occur  which  presents  itself  in  an  action  of 
trespass.  An  investigation  of  title  may  become  necessary.  A  ques- 
tion of  boundary  may  arise,  and  a  survey  may  be  essential  to  the 
full  merits  of  the  cause  :  yet,  these  difficulties  have  not  prevailed 
against  the  jurisdiction  of  the  court.  They  have  been  countervail*' 
ed,  and  more  than  comitervailed  by  the  opposing  consideration, 
that  if  the  action  be  disallowed,  the  injured  party  may  have  a  clear 
right  without  a  remedy  in  a  case  where  the  person  who  has  done 
the  wrong,  and  who  ought  to  oyd^e  the  compensation,  is  within  the 
power  of  the  pourt.  , 

That  this  consideration  should  lose  its  influence,  where  the  ac- 
tion pursues  a  thing  not  within  the  reach  of  the  court,  is  of  inevi- 
table necessity;  but  for  the  loss  of  its  influence  where  the  remedy 
is  agsunst  the  person  and  can  be  afforded  by  the  court,  1  have  not 
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yet  discerned  a  reason,  other  than  a  technical  one,  "Vi^ich  can  satis* 
•fy  my  judgment. 

If,  however,  this  technical  distinction  be  firmly  established,  if 
all  other  judges  respect  it,  I  cannot  venture  to  disregard  it. 

The  distinction  taken  is,  that  actions  are  deemed  transitory, 
where  transactions  on  which  they  are  foimded,  might  have  taken 
place  any  where ;  but  are  local  where  their  cause  is  in  its  nature 
necessarily  local. 

If  this  distinction  be  established;  if  judges  have  determined  to 
carry  their  innovation  on  the  old  rule,  no  further ;  if,  for  a  long 
course  of  time,  under  circumstances  which  have  not  changed,  they 
have  determined  this  to  be  the  limit  of  their  fiction,  it  would  re- 
quire a  hardihood  which  I  do  not  possess,  to  pass  this  limit. 

This  distinction  has  been  repeatedly  taken  m  the  books,  and  re^ 
cognized  by  the  best  elementary  vrriters,  especially  Judge  Black- 
stone,  from  tirhose  authority  no  man  will  lightly  dissent.  He  ex- 
pressly classes  an  acdon  for  a  trespass  on  lands  with  thpse  actions 
which  demand  their  possession,  and  which  are  local,  and  makes 
only  those  actions  transitory,  which  are  brought  on  occurrences 
that  might  happen  in  any  place.  From  the  cases  which  support 
this  distinction,  no  exception,  I  believe,  is  to  he  found  among 
those  that  have  been  decided  in  court,  on  solenm  argument. 

One  of  the  greatest  judges  who  ever  sat  on  any  be^ich,  and  who 
has  done  more  than  any  other,  to  remove  those  technical  impedi- 
ments which  grew  out  of  a  different  state  of  society,  and  too  long 
continued  to  obstruct  the  oourse  of  substantial  justice,  was  so 
struck  with  the  weakness  of  the  distinction,  between  taking  juris- 
diction in  cases  of  contract  respecting  lands,  and  of  torts  commit- 
ted on  the  same  lands,  that  he  attempted  to  abolish  it  In  the  case 
of  Mortyn  vs.  Fabrigas,  Lord  Mansfield  stated  the  true  distinction 
between  proceedings  which  are  in  retitj  in  which  the  effect«of  a 
judgment  cannot  be  had,  unless  the  thing  lie  within  the  reach  ^  of 
the  court,  and  proceedings  against  the  person  where  damages  only 
are  demanded.  But  this  opinion  was  given  in  an  action  for  a  per- 
sonal wrong  which  is  admitted  to  be  transitory.  It  has  not,  there- 
fore, the  authority  to  which  it  would  be  entitled,  had  this  distinc- 
tion been  l^d  down  in  an  action  deemed  local.  It  may  be  termed 
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SD  oMfer  dktum.  He  recitei  in  that  qiinioD)  two  cases  decided  bf 
himself,  in  which  an  action  was  sustained  for  trespass  on  lands  ty- 
ing in  the  foreign  dominions  of  his  Britannic  majesty*;  but  both 
tliose  decisions  were  at  Attt  Prius.  And  though  the  overbearing 
influence  of  Lord  Mansfield  might  have  susudned  tliem  on  a  mo- 
tion for  a  new  trial,  that  motion  never  was  made,  and  the  princi- 
ple did  not  obtain  the  sanction  of  the  court.  In  a  subsequent  cas^ 
reported  in  4  D.  and  E.  these  decisions  are  expjfessly  referred  to 
and  overruled,  and  the  old  distinction  is  affirmed. 

It  has  been  said,  that  the  decisions  of  British  courts,  made  since 
the  revolution,  are  not  authority  in  this  country.  I  admit  it— but 
they  are  entitled  to  that  respect  which  is  due  to  the  o|Mnions  of 
wise  men,  who  have  maturely  studied  the  subject  they  decide^-*- 
Had  the  regular  course  of  decisions  previous  to  the  revolution, 
been  against  the  distinction  now  asserted,  and  had  the  cdd  rule 
been  overthrown  by  adjudications  made  subsequent  to  that  event, 
this  Court  might  have  felt  itself  bound  to  disregard  them;  but 
where  the  ancient  date  has  been  long  preserved,  and  a  modem  at- 
tempt to  overrule  it,  has  itself  been  overruled  since  the  revolution, 
I  can  consider  the  last  adjudication  In  no  other  light  than  as  the 
tnie  declaration  of  the  ancient  rule. 

According  to  the  Common  Law  of  England  then,  the  distinction 
taken  by  the  defendant's  counsel,  between  actions  local  and  transi- 
tory, is  the  true  distinction,  and  an  action  of  guare  clauBumfregU^ 
is  a  local  action. 

This  common  law  has  been  adopted  by  the  legislature  of  Virgi- 
nia. Had  it  not  been  adopted,  I  shotild  have  thought  it  in  force. 
When  our  ancestors  migrated  to  America,  they  brought  with  them 
the  common  law  of  their  native  country,  so  far  as  it  was  applica- 
ble to  their  new  situation ;  and  I  do  not  conceive  that  the  revolu- 
tion would,  in  any  degree,  have  changed  the  relations  of  man  to 
man,  or  the  law  which  regulated  those  relations.  In  breaking  our 
political  connection  with  the  .parent  state;  we  did  not  break  our 
connexion  with  each  other.  It  remained  subsequent  to  the  ancient 
rules,  until  those  rul^  should  be  changed  by  tlic  competent  autho<» 
*ty. 
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But  it  haB  been  said,  that  this  rule  of  the  Commoii  Law  is  impli- 
edly changed  by  the  Act  of  Assetnbly,  which  directs  that  a  jury 
shall  be  summoned  from  the  bystanders. 

Were  I  to  discuss  the  effect  of  this  act  in  the  courts  of  the  state, 
the  enquiry,  whether  the  fiction  already  noticed  was  not  equiva- 
lent to  it  in  giving  jurisdiction,  would  present  itself.  There  are 
also  other  regulations,  as,  that  the  jurors  should  be  citizens,  which 
would  deserve  to  be  taken  into  view.  But  I  pass  over  these  consi- 
derations, because  I  am  decidedly  of  opinion,  that  the  jurisdiction 
of  the  Courts  of  the  United  States  depends,  exclusively,  on  the 
Constitution  and  Laws  of  the  United  States. 

In  considering  the  jurisdiction  of  the  Circuit  Courts,  as  defined 
in  the  judicial  act,  and  in  the  Constitution  which  that  act  carries 
into  execution,  it  is  worthy  of  observation,  that  the  jurisdiction  of 
the  court  depends  on  the  character  of  the  parties,  and  that  only  the 
court  of  that  district  in  which  the  de£endant  resides,  or  is  found, 
can  take  jurisdiction  of  the  cause.  In  a  court  so  constituted,  the 
argument  drawn  from  the  total  failure  of  justice,  should  a  trespas- 
ser be  declared  to  be  dtiiy  amenable  to  the  court  of  that  district  in 
which  the  land  lies,  and  in  which  he  will  never  be  found,  appear- 
ed to  me  to  be  entitled  to  peculiar  weight.  But  according  to  the 
course  of  the  Common  Law,  the  process  of  the  court  must  be  ex- 
ecuted in  order  to  give  it  the  right  to  try  the  cause,  and  conse- 
quently the  same  defect  of  justice  might  occur.  Other  judges 
have  felt  the  weight  of  this  argument,  and  have  struggled  ineffec- 
tually against  the  distinction!  which  produces  the  inconvenience 
,  of  a  clear  right  without  a  remedy. — ^I  must  submit  to  it. 

The  law  upon  the  dcmtirrer  is  in  favour  of  the  defendant. 
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DI8TMCT  COCBT  OF  THE  UNITED  STATES. 

GEORGIA. 


WoodruflFand  Brant^  Fountain,  Hewitt  and  Others, 

versus     , 
Ship  Levi  Dearborn. 

IN  ADMIHALTY,  irth  JULY,  1811. 

[Where  conlag^  and  other  materials  are  fumisbed,  at  the  instance  of  the 
owner,  to  a  vessel  not  on  a  voyage,  but  lying  within  the  body  of  a  county, 
no  lien  on  the  vessel  is  created,  so  as  to  aifectlier  in  the  hands  of  a  bwa 
/<i^  purchaser,  without  notice.  JSo?  re/of ion«^Stepbens,  Judge*"] 

Charlton^  for  the  Claimant^  argued^ 

IsU— Whether  the  Admiralty  Court  has  jurisdiction  ? 

2d. — Whether,  if  a  jurisdiction  can  be  sustained,  there  can  be 
a  lien  on  this  ship,  under  the  particular  facts  and  circumstances  of 
the  case! 

Frrat  Point.    As  to  the  question  of  jurisdiction  :— 

The  Admiralty  proceeds  in  rem^  and  therefore,  if  these  are  not 
charges  upon  the  abip  in  specie,  the  court  has  no  jurisdiction. 

The  most  important  matter  under  this  head  which  presents  it- 
self for  the  consideration  of  the  Court,  is,  whether  it  is  to  proceed 
according  to  the  principles  and  doctrines  of  the  civil  law,  as  it 
obtains  in  those  nations,  which  have  made  it  the  foundation  of 
their  jurisprudence,  01^  according  to  the  maritcms  law,  as  it  has 
been  adopted  and  explained  by  the  Courts  of  Great  Britain.  If, 
according  to  the  civil  law,  it  is  admitted  that  the  ship  is  specifi-^ 
cally  liable. — Abbotr(Storf 's  Edition)  and  the  authorities  there 
cited.  151,  152,15«. 
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It  is  contended  that  the  same  doctrine  has  been  adopted  hy  the 
Eaglifth  Courts,  in  the  case  of  Rich  vs.  Cox,  by  Lord  Mansfield, 
Cowp.  636.  Iris  there  laid  down,  that  the  person  supplying  ne- 
cessaries, has  three  remedies.  1st.  Ag;ainst  the  owner.  2d.  Against 
the  Master*  Sd.  Against  the  ship. 

But  this  case  iqipears,  not  only  to  have  been  subverted  by  other 
decisions,  but  by  a  subsequent  decision  of  Lord  Mansfield,  him- 
^.  Wilkins  vs.  CannichaeJ,  3  Dougl.  101.  cited  in  Abbott,  (Sto- 
ic's Edit.)  158. 

Ip  this  case.  Lord  Mansfield,  after  stating  the  reason,  why  the 
master  should  not  be  permitted  to  retain  the  ship,  adds,  that  if 
« there  was  any  lien  originally,  it  was  in  the  carpenter,  and  he^  by 
giving  up  the  possessbn,  had  parted  with  the  lien,  {f  he  ever  had 
^ne,**  Here  is  a  strong  doubt  suggested,  whether  even  the  car- 
penter, whose  labour  tables  the  ship  to  prosecute  her  voyage^ 
^an  resort^  specifically,  to  the  ship :  and  it  is  impossible  to  recon- 
<jle  this  case  with  the  (qttnion'expresse4  in  Bich  vs.  Cox,  because 
ID  the  c^i^clusion  of  this  casCi  his  lordship  observes :  ^  Work  done 
fcr  a  ship  in  England,  is  supposed  to  be  on  the  personal  credit  of 
the  employer."  The  supplies  in  Rich  vs.  Cox,  were  furnished  in 
Englsndi  the  treble  security  was  therefore  as  inapplicable  in  the  , 
one  case  jss  the  o^er. 

Mr.  Ab|)9t  con^id^rs  tUs  latter  case  subversive  of  the  foQner. 
Abbett,  153. 

In  We$lerdell  vs.  DaU  7-  T.  R.  x.  b.  313.  Lord  Kenyon 
questions  the  authority  of  Rich  vs.  Cox,  as  establishing  the  prin* 
ci|ile  upon  two  broad  a  bt^Wi  AUboU  153.  A  shipwright  who 
hm  taken  a  ship  in  posses^Mm  to  r^Nor  it,  may  retain  that  pos- 
lintU  he  ifl  paid^  bulif  bepaita  with  the  possession,  he 
I  also  his  lien  xuftm  the  ship  itaelf.  So  it  is  with  a  trads-> 
itomahiag  Sttpplies.«««iMjf. 

'Che  master maf  hypothecMe  for  s!q>pUes  and  repiurs  abroad; 
bmifthe  ship  is  within  port»tf(^rofy^tu<oniraiaa9  theyarenota 
lien  or  charge  on  the  shipu  Hore  vs.  Clement.  3.  Show.  S88.^-« 
Abbott  154. 

In  Watkinson  vs.  Bemadeston,  the  law  is  clearly  lidd  down  ; 
^  that  if  a  ship  be  in  the  River  Thames,  and  money  is  expended 

No.  xixi.  u 
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th^^)  either  in  tbe  repairing,  fitting  out,  new  rigguig,  or  &p{M:^ 
rel  of  tlie  ship,  tAU  ia  no  charge  ufion  the  ahifi^  but  the  person 
thus  employed,  or  who  finds  these  necessaries,  must  resort  ta 
the  owner  thereof  for  payment,  and  in  such  a  case,  in  a  suit  in 
the  Court  of  Admiralty  to  condemn  a  ship  for  the  non-^payment  of 
the  money,  the  Courts  of  Law  will  grant  a  prohibitbn/*  2.  Pr. 
Wms.  case  lOT. 

The  law  contidned  in  this  decree  was  considered  to  be  so  weir 
established,  that  the  reporter  observes  :  ^  it  was  decreed  by  the 
Master  of  the  Rolls,  and  seemed  to  be  admitted  by  the  Counsel  on 
both  sides." 

See  also  Buxton  V9.  Shee,  3  Vez.  521  in  notes*  The  Scotch 
case  Abbott  159,  and  ex  parte,  Shanks  1.  Atk.  334. 

The  doctrine  of  these  cases  does  not  apjiear^'to  have  been  shaken 
by  any  of  the  latter  decisions  in  the  Admiralty  of  England. 

The  case  of  <<  (he  John"  3  Rob.  Ad.  R.  3M,  was  an  application 
by  material  men  against  the  firoceeds  remaining  in  the  registry, 
in  this  case  Sir  Wm.  Scott  observes,  *^  I  find,  that  it  has  continued 
to  be  the  practice  of  this  court  to  allow  material  men  to  sue  against 
remaining  proceeds  in  the  registry,  notwithstanding  that  probi* 
bitions  have  been  obtained  on  original  wit 9  instituted  by  them." 

Thia  is  a  proceeding  of  material  men,  by  original  aidty  i^aia&t 
the  Levi  Dearborn,  and  if  instituted  in  the  Admiralty  of  England 
would  be  a  ground  for  prohibition,  according  to  the  admission- 
of  Sir  Wm.  Scott  and  the  authority^  of  all  the  cases,  with  the  ex- 
ception of  Rich  V9.  Cox. 

In  the  Favourite,  3  Rob.  Ad.  Rep.  195,  (Amer.  Ed.)  it  was 
said  by  Dr.  Sw;abey,  that  muttrial  men^  by  the  indulgence  of  the 
dourt,  may  be  allotlred  to  be  paid  out  ^  firoceeda  in  the  hands  of 
the  court,  although  they  would  not  be  allowed  to  proceed  origin* 
ally  against  the  «A//k."  Sir  Wm.. Scott  admits  this  to  be  true, 
where  there  remained  an  «  undispitted  surplus,  after  payment  of 
the  debt,  which  was  the  original  cause  of  action,"  and  no  person 
objecting. 

(For  the  meaning  of  materild  men,  see  the  note  fa  J.  in  the 
same  page.) 
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There  has  been  no  decijuon  en  the  subject,  by  the  Supreme 
Court  of  the  United  States.  There  are  two  however,  one  in  the 
District  Court  of  Maryland,  and  the  other  in  the  District  Court 
of  Pennsylvania,  which  are  relied  upon  by  the  opposite  counsel,  as 
supporting  the  claim  to  jurisdiction. 

In  the  former  it  was  decided  bp  Judge  Winchester  that  a  ship- 
wright has  a  lien  en  the  ship  for  repairs  in  a  port  of,  the  United 
States.  Stephens  v.  Ship  Sandwich,  1.  Pet.  Ad.  9133  note-** 
and  it  is  contended,  that  a  similar  opinion  is  expressed  in  the  lat- 
ter, by  Justice  Peters.  Grardner  vt.  Ship,  New  Jersey.  Pet* 
Ad.  Rep. 

Any  thing  that  emsnates  fr«m  so  great  a  man  as  was  Judge 
Winchester,  must  carry  with  it  a  great  weight  of  respect  and  au- 
thority, but  the  principles  of  this  decision  are  founded  upon  the 
doctrines  ofthe-ciril  law,  which  cannot  be  received  in  our  coun- 
try;  and  it  must  also  be  remarked,  that^oucH  upon  whose  au- 
thority the  learned  Judge  principally  i^lies,  does  not  state  correct- 
ly the  practice  of  the  English  courts,  which  he  brings  in  to  the 
aid  of  the  Civil  Law  opinions.  Be  this  however  as  it  may,  we 
have  only  the  insulated  opinion  of  Judge  Winchester,  in  opposi- 
tion to  the  whole  current  of  English  adjudications,  and  what  the 
whole  profession  have  been  in  the  habit  of  considering  «the  settled 
and  established  law  and  practice  of  this  country. 

An  opinion  direetly  opposite  to  that  of  Judge  Winchester,  is 
expressed  in -the  ease  of  Shrewsbury  xy«.  sloop  Two  Friends,  Ad- 
miralty Court  of  South  Carolina,  Bee*sRep.  433,  in  which  all  the 
leading  British  decisions  are  cited,  and  commented  on  by  the 
learned  Judge  with  considerable  ability. 

It  results  I  think  from  a  view  of  all  the  cases,  and  the  reasoning 
in  support  of  them,  that  this  court  has  no  jurisdiction. 

Second  Point.  But  if  the  court  should  be  of  a  different  opini(Ni» 
then  we  contend,  that  the  peculiar  circumstances  and  faets  of  this 
case,  will  exempt  the  ship  from  any  liability. 

The  lien  attempted  to  be  imposed  must  be  predicated  upon  the 
idea  of  there  being  ah  owner  and  a  master;  for  the  treble  security 
is  against  the  owner,  the  master,  and  jthe  ship.  Now  we  say,  that 
jft  the  time  these  repair^  were  made,  snd  supplies  furnished,  thc^ 
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tra«  not  legally  ai^  technically  speaking  either  owner  or  i 

This  will  appear  from  a  short  history  of  the  case,  as  it  utaa  pre<« 

sented  to  the  conrt  on  a  former  occastoii« 

This  ship  was  formerly  called  the  Little  Sal^y  owned  by  Brir. 
tish  subjects,  ^nd  condemed  in  the  Admiraltyi  far  an  inf rai:don  of 
the  non-intercourse  law.    At  the  sale,  pursuant  to  the  decree  of 
condemnation,  fthe  was  knockad  off  to  a  Mr.  C.  IL  Fnher,  whtr 
previous  to  fht  obtainment  of  a  title  from  the  Marshal  ttansferei} 
his  rig^ht  to  the  purchase,  to  a  Mr.  A.  W.  Scribner,  who  was  put 
in  possession  of  the  ship,  and  appointed         Lightboome  as  mas- 
ter, in  contemplation  of  an  intended  voyage.    During  the  period, 
of  this  possession  by  Scribner,  the  rcpiurs  and  supplies,  the  sub* 
ject  of  the  present  litigation,  were  made  and  furnished,  upon  th^ 
contract  of  Sctidncrj  9r  the  master  Lightboume.    Only  a  small 
part  of  the  sum  which  Scribner  had  agreed  to  pay  Fisher  for  hi^ 
purchase,  was  actually  paid,  and  he  had  no  other  title  than  th^ 
memorandum  of  an  agreement  between  him  and  Fisher,  and  the 
possession  which  he  had  obtained.   The  balance  being  demanded 
by  the;  Cnstom^Uouse,  and  no  further  paytnent  having  been  made . 
by  Scribner,  the  Marshall  again  took  possession,  and  advertized  a* 
geconcf  sale.    In  the  meantime,  the  present  claimant,  Mr.  Joho 
H.  Dearboum,  agreed  to  pay  into  the  Custom-House,  the  a- 
mount  of  the  sum  for  which  Scribner  had  purchased  the  ship  of. 
Fisher.     This  pi-oposal  was  acceded  to  by  the  Marshal  and  the 
Custom-Housc, — a  bill  of  sale  was  given  by  the  Maishal  to  Mr. . 
Dearborn,  and  a  register  by  the  Collector,  under  the  new-name 
of  «  The  Levi  Dearborn^    T*^e  register  is  dated  on  the  I6th 
of  June. 

From  the  day  of  sale  then  to  the  obtainment  of  the  register,  thi^ 
^bip  wis  in  custodkt  legi$j  it  was  vested  in  the  United  States,  not 
as  owners  technically  considered,  but  for  the  purposes  of  sale* 

The  United  States  cannot  be  owners,  nor,  can  fiie  marshal,  oi; 
officers  of  the  Customs  be  considered  as  owners,  the  latter  by  the 
express  inhibition  of  the  act  of  Congress.  Nor,  to  use  the  Ian* 
guage  of  the  civil  law,  could  there  be  even  af  tMMi  ownership  in 
the  officers  of  the  customs,  because  it  would  result  from  that 
^  doctrine,  that  the  officers  of  the  Customs  could  give  a  bill  of  sale. 
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Such  a  power  would  be  inseparable  from  the  character  of  owner- 
ship. ^ 

It  is  absurd  to  contend^  that  there  could  be  an  ownership  with* 
out  the  power  to  transfer.  Now  the  Marshal  only  could  give-a 
bill  of  sale. 

If  neitber  the  government^  or  any  officer  representing  it,  can  be 
considered  as  owners,  or  owner,  there  could  be  no  master,  and 
consequently  -no  person  whose  contract  could  impose  a  specific 
liability  on  the  ship  for  repairs  and  suppkes. 

It  must  be  admitted  that  all  repairs  are  made,  or  supplies  and 
necessaries  furnished  at  the  request  of  the  owners,  or  master,  and 
that  the  master  derives  his  authority  from  the  <Swners.  Hence 
the  law  imposes  a  liability  upon  both. 

For  what  purpose  is  the  master  appointed  ?  Why,  to  command 
a  ship  in  the  prosecution  of  a  voyage.  His  ftlnctions  have  an  ex- 
tensive relation  to  the  operations  of  a  ship  in  the  course  of  a  vby- 
agie :  all  his  contracts  must  bear  upon  that  point 

Now,  if  there  were  no  owners,  no  master  could  be  properly  ap- 
pmnted  where  contracts  can  fix  a  lien  upon  thi^  ship,  bepause 
these  contracts  cannot  be  considered  as  furnishing  the  means  for 
the  employment  of  the  ship  in  a  voyage ;  and  if  the  ship  was  in 
the  hands  of  the  officer  of  the  govermnent,  they  cbuld  not  be  con- 
sidered as  famishing  the  means  for  the  active  employment  of  the 
ship,  because  the  ship  could  not  be  employed  by  the  govemmentf 
or  its  officer.  The  liability  of  the  ship  (if  she  is  liable  at  all)  arises 
from  ^  contract  of  the  owner  or  the  master.  The  cor<^lory  is^ 
that  there  being  in  this  case  neither  owner  or  master  at  the  time 
of  the  repairs  and  supplies,  there  is  no  foundation  for  this  admiral- 
ty proceeding. 

On  the  day  of  June  a  bill  of  sale  was  given  to  J.  H.  Dear- 

bom  the  claimant,  and  his  complete  title  is  established  by  the  ex- 
hibkion  of  the  register. 

He  has  paid  all  the  expenses,  which  the  collector  admits  to  be 
due  by  the  shipi  antecedent  to  this  transfer.  The  question  then 
is,  is  this  property,  thus  guaranteed  to  him  under  the  faith  of  the 
United  States,  to  be  taken  fettered  with  the  burthens  and  contracts, 
imposed  upon  it  by  persons  claimbg  an  ownership^  In  direct  op- 
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position  to  a  judgment  of  this  court ;  or  by  the  person  acting  as 
roaster  by  virtue  of  an  appointment  derived  from  the  pretended 
owner  ?  Did  the  Government,  the  Marshal,  or  the  Collector, 
previous  (6  the  sale  to  the  claimanti  recognize  Mr.  Schribner,  as 
the  owner,  or  Lightboume  as  his  master  ?    Mr.  the 

officer,  representing  the  government,  contended,  and  this  court 
decided  on  a  former  occasion,  that  the  chdm  of  Scribner  was  to* 
tally  unfounded,  and  that  the  ship  antecedent  to  the  sale  to  Mr. 
Dearborn,  was  never  out  of  the  legal  custody  and  possession  of 
the  Marshal.  Upon  what  ground  of  law,  reason,  or'justice,  then, 
can  this  ship  in  the  possession  of  the  present  owner  be  made  liable 
for  antecedent  repairs?  By  parity  of  reasoning,  she  could  be 
charged  specifically,  for  repairs  and  supplies  in  England,  oranjr 
other  contract  previous  to  her  condemnation,  which  operates  a;s 
alien. 

It  results,  that  the  remedy  which  these  libellants  have  is  confio^- 
ed  to  the  persons  who  contracted  with  them,  and  that  the  ship  ia. . 
discharged. 

STEPHENS^  J.  This  ship  is  UbeUed  for  sundry  articles,  work 
done  and  for  a  claim  of  wages  •due  several  seamen^  to  avoid  a  muiti- 
pfUcity  of  suits  several  elaims  arc  consolidated  so  as  to  bring  thede* 
mands  of  all  or  either  before  th6  court,  against  the  juiisdictioii  of 
which  a  plea  is  interposed  in  the  claims  of  J«  H.  Dearborn.  It  waa 
necessary  to  have  a  full  knowledge  of  this  case,  not  only  to  hear 
argument  as  to  the  jurisdiction,  but  to  have  authenticated  and  pro«> 
ven  the  demands  of  such  of  the  libellants  as  were  principally  before 
the  court,  and  from  which  investigation  the  following  facts  ap- 
pears.   The  ship  Levi  Dearborn  was  formerly  called  the  Little 
Sally,  a  ship  owned  by  British  subjects,  libelled  by  the  United 
States  for  violating  the  non4ntercourse  law,  and  condemned  as 
forfeited  to  the  United  States,  in  form,  and  decreed  by  this  court ' 
to  be  sold*:  which  was  carried  into  effect.     It  appeared  that  Mr. 
A.  W.  Scribner  was  the  first  purchaser  of  this  vessel^  and  had 
permission  from  the  collector  to  proceed  to  lade  her,  but  it  also 
appeared  that  Scribner  failed  to  comply  with  his  contract,  where- 
by the  Marshal  re-advertised  the  ship,    upon  which  some  com^ 
premise  took  place  between  the  parties  interested,  and  John  JHL 
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tietahom  became  the  purdiaser,  received  th^  Marshal's  title 
ami  on  the  19th  of  June  last  received  a  regi^ef  ^r  the  »aid  ship 
from  the  Custom-house  io  Savannah.  From  the  time  Mr.  Scrih- 
ner  undertook  to  be  the  owner  of  this  ship  he  einpioys  Capt.  W, 
Lightboum  as  nuster^  and  proceeds  to.  prepare  the  vessel  for  sea, 
under  the  name  of  the  Frai>klin.  An  account  is  opened  with 
Woodruff  and  Brant  for  ship#  article^  as  appears  by  the  exhibit^ 
as  also  supplies  of  cordage  by  Fountain^  and  work  and  labour  by 
Hewit  a  shipwright.  All  these  accounts  were  open^^d  by  express 
Erection  of  Scribner,  and  they  are  admitted  to  be  just  by  Light- 
boum the  captain.  It  is  also  in  eiddence  that  at  the  time  John  H. 
Dearborn  purchased  this  vessel  he  was  apprised  of  some  demands 
against  her  by  the  cpUeptor,,  which  were  satisfied,  and  hence  be- 
came a  ^r  bona  fid^  purchaser.  So  fsir  as  the  above  relates  to  the 
libellants  mentioned,  appears  to  be  t)ie  summary  of  their  case. 
The  demands  of  seameo  will  form  another  subject  of  enquiry  to 
|Me  if  tliey  can  proceed  for  their  dues  in  this  way. 

The  variety  of  authorities  adduced  to  ^upport  the  libel,  and 
those  opposed  to  it,  it  should  seem  have  cono^essed  all  the  read- 
ing on  the  subject,  and  which  has  been  illustrated  with  great  abi- 
lity by  the  gentlemen  on  both  sides ;  indeed,  so  much  so  as  to  < 
leave  very  little  research  for  the  Judge  on  a  quesdon  of  real  ini. 
portance  taken  in  every  point  of  view. 

It  is  to  be  understood  that  this  court  is  of  special  jurisdip* 
tion  and  its  exercise  can  only  extend  to  maritime  cases. 

All  the  transactions  between  these  libellants  were  with  Scrib- 
ner,  the  actual  and  reputed  owner  living  in  Savannah,  the  ship 
was  on  no  voyage  that  caused  the  injury  to  repair  her,  or  for  the 
supj^ies  to  aid  her,  so  as  to  create  any  lien  on  the  vessel  whate- 
ver :  the  whole  was  a  contract  within  the  body  of  the  county,  a 
part  of  a  sovereign  state,  whose  constitution  and  laws  afford  daily 
an  opportunity  to  seek  redress  in  the  very  many  tribunals  of  jus- 
tice in  this  city. 

Now  as  I  cannot  see  this  case  to  be  of  ax&niralty  or  maritime 
jurisdiction  so  as  to  work  a  lien  on  a  ship  lying  in  the  river,  be- 
cause labour  was  bestowed  and  supplies  furnished  the  person  who 
ex9roiaed  an^ownersbipi  and  at  bis  instaikce,,  I  ciumot  sustain  fbe 
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libel  and  subject,  a  vessel  in  the  pesseBsion  of  a  bona  fide  purcha- 
ser for  valuable  consideration,  to  claims  which  he  never  oould 
have  supposed  to  have  attached  to  the  ship. 

llie  various  opinicms  that  have  been  afloat  on  the  points  before 
xne,  seem  now  to  be  very  well  understood  and  the  readin^^  and  re- 
sult well  digested  in  the  case  before  Judge  Bee,  of  Shrewsbury 
and  the  sloop  Two  Friends,  in  ChaHleston,  a  case  very  similar  to 
the  present,  and  therefore  the  redress  to  the  libellants  must  be  at 
common  law.  The  libei  is  dismissed,  each  party  pajring  Ma 
own  costs. 

As  to  the  seamen,  I  find  there  is  no  ship  articles  or  agreement 
signed  by  them,  but  tbcy  were  daily  labourers.    They  must  be  re- 
ferred also  to  those  who  employed  them,  as  divers  others,  who 
exhibited  demands  for  various  supp&es  to  this  ship. 
Savannah,  17  July,  1811. 

^  W.  STEPHENS, 

Dis.  Judge,  Georgia. 

JMr,  ^oely  for  LiheUantB. 
Mr.  Charlton^  for  Claimanti. 
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CIBCUIT  COUBT  OF  THE  Ti.  S.  GEORGIA. 


DECE»([BER  TERM,  1811. 

Woodruff  &  Brant,  and  Others,  versus  The  Ship 
Levi  pearborae. 

APPEAL   FROM   THE    DISTRICT  COURT. 

The  liiiel  charges,  that  the  ship  is  answerable  specificsllf  for 
ntntioriaisfuniished.aiidwork  done,  in  refitting  her>  between  the 
ninth  of  Majr  and  the  seventh  of  June,^]  8 1 1 .  That  the  ship  Levi 
Dearbome,  formerly  the  Little  Sallj,  a  British  bottom,  was  for- 
feited to  the  United  States,  and  a  sale  decreed  to  be  made,  on  the 
eighteenth  of  April,.  18 11-— that  she  remained  unsold— that  the 
siatcrials  and  work  were  furnished  by  request  of  the  master. 
•  The  chum  states  that  the  ship  was  forfeited,  for  a  violation  of 
the  non-intercourse  laws,  and  sold  on  the  18th  of  April,  181  !.-«• 
'  That  the  terms  of  sale  not  being  complied  with,  she^was  resold  on 
the  18tii  of  Jwie  la3t;  when  the  ^claimant  (Dearbome)  became  the 
purchaser,  and  i^Dceived  from  the  Marshal,  a  bill  of  sale,  dated 
April  leth.  That  he  purchased  on  the  &ith  of  the  government  and 
its  officers,  withoiiit  beii^  notified  of  the  supplies  and  repidrs  ai- 
kgedin  the  libel.  That  X^i^taia  L.  did  not  take  charge  of  the  ship, 
^  by  authority  from  the  claimant,  nor  was  he  authorised  by  the 
»  ckunant  to  direct  the  supplies  and  repairs,  but  received  his  au« 

Uwrity  foom  Scrilmer,  who  was  in  possession. 
No.  Xlil,  V 
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Mr.  J^oclfor  the  libellant.  It  is  alleged  in  the  libel  and  proved 
by  the  testimony,  that  when  the  materials  and  repairs  were  furnish- 
ed, there  was  no  responsibility  to  the  libellsnts,  except  that  of  the 
ship.  There  was  no  actual  ownership  or  existing  operative  title. 
The  right  acquired  by  the  government,  by  seizure  and  condemna- 
tion, before  sale,  was  imperfect.  Scribner  was  in  possession  for  a 
«hort  time,  but  without  title— he  had  not  paid  the  purchase  money. 
The  actors  in  this  suit  did  not  know,  or  treat  with  Scribner,  as  the 
owneiw^they  furnished  the  materials  and  work  on  the  6ole  credit 
of  the  ship.  The  claim  admits  that  Scribner  was  not  th^  owner^^ 
and  it  is  not  proved  that  Scribner  had  assumed  payment.  Captain 
Lightboume  did  not  call  for  the  repairs  and  materials,  on  the  credit 
of  any  other  person,  but  as  master  of  the  ship. 

2d.  The  appellants  have  a  specific  remedy  against  the  ship,  ad- 
mit^ng  the  statement  of  facts  made  by  the  respondent.  The'Dis- 
trict  Court  has  jurisdiction,  as  an  Instance  Court  of  Admiralty,  tq 
make  the  ship  liable  for  repairs  and'materials.  This  jurisdiction 
is  derived  froin  the  Civil  Law.  In  maritime  cases,  the  Courts  of 
the  United  States  are  governed  (except  in  questions  of  prizej  by 
principles  of  the  Civil  Law,  oi*  by  positive  Statutes.  Every  man 
who  has  repaired  or  fitted  out  a  ship,  or  lent  money  to  be  employ- 
rd  in  those  services,. has  by  the  civil  law,  a  lien  on  the  ship.  Ab- 
bot, p.  15  U.  Domat.  B.  3d.  It  may  be  said  that  the  maritime  law  ia 
a  part  of  the  common  law  of  Great  Britain,  and  that  the  Common 
L^w  is  the  law  of  the  United  States,  where  not  superseded  by  posi- 
tive statutes.  The  correctness  of  these  positions  shall  be  consider- 
ed, after  haying  taken  notice  pf  the  Bxiti^  adjudications,  upon 
this  subject. 

There  is  no  rule  of  the  Common  Law,  which  makes  property 
subject  to  specific  liability,  or  creates  a,  lien  by  implication,  as  a 
security  for  the  performance  of  a  contract  or  payment  o^  debt. 
This  is  a  remedy  peculiar  to  the  Civil  Law.  The  exercise  of  it 
by  the  Courts  of  Admii-alty,  early  became  a  source  of  jealousy, 
and  produced  the  statutes  I3th  and  I5th  Richai'd.IL  Yet,  wefind, 
that  even  the  Courts  of  Common  Law  disregarded  the  restrictions 
intended  by  those  statutes,  for  several  centuries  after  they  were 
enacted.  It  has  uniformly  since  been  held,  that  suit  may  be  main- 
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tam«d  in  the  Adimralty  forseapom^'giragesi  though*  tlu^agree*^ 
ment  wius  madc^  <m  land.  Roir»  abcidg^mept,  583^  2  Bacoa  1^1.^— 
In  HU^y  termy  6  ^^les  I}.;  \t  wasrespfved  by  all  tte  judges, 
that4f(auit  be  in  the  Admralty  for  buildings  amending,  saring  or 
ntcUsfff  ^ctualtiag  pf  a  ship^  aj;ainst  the  ship  herself  no  proht»- 
hitioiL  shdt  be  grmited»  though  this  be  done  within  the  realm.r— 
jCr^jDS  Chartes,  p.  29^.  ,  The  first  cast  oj^sed  to  that  decision  iaiy 
Wat](inapD  t^.  fiernadistPQ,  2  Peerc  Williams,  p.  367,  a^envarda 
3i)»toD;i?««  Snee,  l.Ve^y,p.  l^  Notwit^iatanding these  cases, 
we  find  Lord  Mansfield  declar^ig,  in  unqualified  terms,  that  who- 
erer  supplies  a  ship  with  necessaries,  has  a  treble  security:**- 
Ist,  The  lifter.  2d,  The  ship.  3d,  The  owner.  His  lordship  adds, 
^  Bii|9>ose  the  owQer  in  this  caae,.  had  delivered  the  value  of  the 
goods  in  specie,  to  Jthe  master,  with  order  to  pay  it  over  to  the  ere- 
dUorSj  ^d  the  master  had  embesiKled  the  money,  it  would  havebeen 
no  concern  of  the  oijieditors,  for  thi^y  trust  specifically  to  the  shij;^ 
and  generally  to  thfLpwners."  Cowper,  p.  639.  Rich  V9.  Coe.  Mr. 
Abbot  has  mentioned  t;he  decision  by  Lord.  Mansfield,  in  ^Yilkins 
iFtf^  Gamnichael,  Douglass,  p.  101,  as- aomewhat  repugnant  to  the 
fomier.  His  lordship  there  is  made  to  say,  that  ^  work  done  for  a 
ship  in  England,  is  suppo&ed  to  be  on  the  personal  credit  of  the 
employer,"  the  amount  .of  which  is, i  that  work  done)  where  the 
owner  is  present,  shall  be  .considered  ^Mnaybci^,  as  done  on.  his 
credit.  From  this  review  of  the  adjudged  cases  in  England,  it  n^ 9t 
be  inferred,  that  the  doctrine  by  which  a  lienepon  the  ship'haa 
been  re^iramtd  to  a  foreign  owner^Mfi^  1^  not  so  clearly  settled,^ 
stated  by  Abbott.  jJudge  \Vii>phester  has  renwrked,  1st  Peters, 
p,  255^  that  <<  the  reports  of  decisions  in  ^t  country,  are  perfectly 
irreconcilable.  That  no  principles  can  \>c  extracted  fron^  the  ad« 
judged  cases  in  England,  which  will  explain  or  support  the  admir 
rakyjuriadicti^n,  independent  of  the  statutes,  or  the  works  of  ju- 
rists who  have  written  on  thc^  gfneral  subject." 

But,  however  well  settled  the,  doctrine  may  be  in  the  British 
Courts,  it  cannot  operate  here,  in  repugnance  to  a  principle  of  ma- 
ritime law.  From  what  source  do  w^  derive  those  principles  -^ 
They  do  not  take  effect  here,  as  ivpart  of  the  Common  Law  ot  Eng^ 
land.  The  state  governments  s^dopted  the  Common  Law,  as  to  afl 
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^  cases  to  which  it  id  adafKed.*  But  this  is  not  llii^  tneditlm  throtigK 
irfaich  the  maritime  code  ha&  obtained  opcfattoii  in  the  United 
States^  The  Courts  of  the  United  States  are  ftibuniJ^  4f  sjilecial 
jurisdiction.  Their  powers  are  de^ived^^  excltdively,  ftoih  the 
Constitution  and  Laws  of  the  United  'Statds:  Constitutionv'^dd  art 
2d  sec.  ^  The  judicial  power  shall  e&tend  to  all  cases  in  law  ited 
equity,  arising  under  this  C^nstitutioni  the  Laws  of  the  United 
States,  and  Treaties.**  Various  classes  of  cases  are  specified^— 
Among  these  are  <<  all  eases  oiadminiUf/undiHarltimeJurUdictidnj 
and  controversies  between  dtiiens  of  diff<erent  states,  Mid%6¥Wiiteh 
ddzens  and  fo^igners."!  ::■      * 

'  As  to  real  and  personal  remedies^  no  principles  of  decision  are 
designated  by  the  Constitution— they  were  left  to  be  prescribed  by 
the  Legislature*  The  Legislature  has  not  prescribed.  The  i^» 
foci  has  therefore  necessarily  been  resorted  to 'by  the  coilrts,  aM 
In  irfost  cases  which  have  itrisen,  the  Comm<^'Law  has  prettiH^d^ 
Tiot  as  the  law  of  the  nation,'  but  as  the  law  of  the  place-^'-iidt  ttf 
the  state  where  the  court  mts^  but  as  the  laW  of  the  place  wher^ 
the  cause  of  action  may  hatO'  arisen,  in  whatevet  clime,  or^uhder 
Whatever  government  <  ■  ^    '      ^ 

Respecting  marniv^e  Cases^  piindplefl  of  decisioii ' were  recog^ 
tdzed  and  adopted  by  the  letter  of  the'Constitution4  Tbe^tma 
there  used  are  <<  ca$e0  qfa'dnOralty  und  maritime  jurisdiciian.*''*^ 
These  terma  relate  to  a  juiisdiction,  peculiar  in  its  operation,  and 
Sn  the  principles  by  which -it  adjudicated.  They  c^selitially  appro^ 
^yrtate  to  that  jurisdictkto,  those  peculiar  principles  which  charac* 
tevlse^^  t^miralty  and  mnritime  caaeif*  and  by  which  alone  they 
must  be  decided.  Hcncej  if  Congres^  ithould  hy  law  enactj-^that  a 
cause  of  action  arising  on' the  high  seas,  shaH  be  cognizablfe  hv 
courts  proceeding  according  to  the  cdlirse  of  the  Common  Law, 
would  not  such  provision,  by  destroying  the  principle  of  decision, 
break  down  a  jurisdiction  crcated4)y' the  Constitution?  We  htfer, 
that  ^e  maritime  code  is  the  laV  by  which  the  right  of  the  libel- 
lants  is  to  be  decided.  That  this  systeVh  operates,  not  as  it  does  in 
England,  as  a  set  of  customs,  forntiti^'a  part  of  the  lex  nonscHfiia^ 
but  as  a  separate  and  distitict  code. 
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Mr.  Harm  J  for  the  clsdmanti  commenced  his  argumeuty  and  ^a* 
stopped  liy  the  Court. 

Judge  Johnston,  It  must  be  conceded,  that  the  question  made 
in  this  caii^^is^on^  hitheno  ukiitUWd  in  tltti  CoiiVti  of  ttMtlnlted 
States.  The  argument  in  support  of  this  libel,  has  proceeded  on 
the  ground, '  that  the  Adjniva}^  Li^  c^  the  United  States,  is  the 
Civil  Law  of  the  Homan  €rOve#^ent ;  but  the  civil  law  baa  un- 
dergone many  changes  and  moifift^lUk&te,  which  we  are  not  bound 
to  trace.  The  Admiralty  Law  of  Grea^Briaan  is  the  Admiralty 
Law  here.  The  lien  on  vessels  for  material-men  and  stiip-wrights, 
exists  only  in  a  foreign  port.  WbeK  die  owner  i!»|iFfeseUt«nd  te* 
sident,  the  Common  Law  principle  must  govern.  In'stfcH  ca«e,, 
no  lien  on  the  vessel  is  created.  In  t|ie  case  of  an  own^c,  wh4; 
thougli  preseiii,  when  'the  wprk  and  faiaterials  are  iTurnisfied,  is 
transient  and  non-resident,  I  am  disposed  to  think  o^er^fi^e^  and 
ikaf  In  such  cas^,  the  lien  attaches.  It  is  proper  also  to  state, 
what  shall  be  deemed  a  foreign,  and  what  a  domestic  port,  tis  to 
this* question:  the  seaports  of  the'^difi^Mit  states  onghtf  in  this 
reit^eet,  to  be  considered  as  fcreigjrf^^orts,  !h  relation  to  6iidi  other. 
Charleston,  for  ihstance^  is  a  foreign  pk>rt,  as  to  a  elaiih  otitis  na- 
tpe,  madein  Savannah.  In  the  pt*esent  case,  the  ship  m^st  be 
•considered  as  having  become  a  domestic  ship  ifirom  the  time  qf  jthe 
marshars  sale.— *The  decree  of  the  District  Court  is  therelbi»i.af- 
firmed/ .  .  .         '.■    '»i).\ 


•'r  .     f  :  , 
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CIRCUIT.  COIjBT  of  THE  UNmBD  'STATEfi.:.? 

:;./.-;^       ,.   '    •  r 

:  *•  *    Munhs,  v^rw^  Du  .Poiit  De  Nemours  &  Co. "   ! 

fn  the  Cittait  Court  of  the  tJnJtod  Slates,  rfttln^  at  Plftlailelphia,  before 
S^f^%  IfVaahington  and  Peter*,    ilnd  a  Special  Jiuy.i.*  Monday,   6tK< 

.      May.    ,    ..   .  iV  '  .  :  '         .   '•   s'  .:.; 

This  wa4  a  cjiiise  of  great  'mtenMt^And  ictpecta^on*  It  yn»,  /m  actjfiik  for,  f^ 
ma)icioiu  prosecution,  whetciii  tfie  plaintiff  U^  hir damages  at  ope  him- 
dred  thousand  dollars :  1st. ,  for  having  cfc^ged  U^  platntiff  b^foije  ^. 
Alderman  Keppele»  in  Philadelphia,  with  having  stoleo  a  brass  pounder 
and  three  drafts  of  machinery,  and  with  thereupon  having  the  pLdnUlT 
-  imprisoned.  2d.  for  bringing  k  civil  ittion  against  the 'plaiittiff,  attd' 
demandtni^  excessive  bad.  3d.  wfth  havin'g-  caused  the  pUintii}' t0  be' 
indicted  in  Delaware  as  the  receiver  of  five  pieces  of  parchment  sieves^ 
knowing  them  to  have  been  stolen— ^11  charged  to  have  been  done  mali- 
ciously, and  without  probable  cause. 

The  case  was  conducted  for  the  plaintiff  by  Measm.  Brown,  Hopldnsoii» 
and  Rawle— and  by  Messrs.  Charles  J.  IngersoU,  Binney  and  IngersoU* 
for  the  defendants. 

The  evidence  was  voluminous,  and  as  it  is  very  clearly  set  forth  in  Judge 

^  Washington's  charge  to  the  Jury,  we  forbear  attempting  an  outline 
of  it. 

Judge  W(uhington*9  Charge: 
Gentlemen  of  the  Jury, 

The  plaintiff  having  some  skill  in  the  mystery  of  making  gun- 
powder, engaged  with  Brown,  Page  and  Company,  of  Virginia, - 
in  November  1808,  to  superintend  the  manufactory  of  that  article 
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which -^ey  were ibout to eiitaUish' near  ta  Richmond;  andwkh 
a  riewto  obtam  more  complete  informationi^the  irtthan  he  then 
poBsessedfOr to  procure  workmenyor certain  partsof  «achinery»he 
came  to  the  northward  early  in  December,  On  the  9th,iie  put  up  at 
the  Ion  called  the  Buck,  within  half  a  mile  or  thereabootsy  of  the 
powder  many^tory  of  the  defendants,  on  the  Brandy  wine,  about 
four  or  fire  jnileafrom  Wilmington,  m  Delaware.  The  powder 
•f  this  factory  had^obtained  g^at  celebrity,  and  commanded  the 
market,  in  consequence  of  the  skill  employed  in  making  It,'  and 
probably  from  the  use.  of  certain  parts  of  th^e  machinery  e^plojred^ 
par^cularly  certain  parchmentiseives.— -^The  plaintiff,  immedi-^ 
ately  after  his  arrival  at  the  Buck,  opened  a  correspondence  with 
some  of  the  defendantf  s  workmen,  and  had  fhequent  interviews  with 
them  at  the  tavern,  at  which  he  made  them  considemble  offers  to 
induce  them  to  leave  the  service  of  the  defendants,  and  go  to  the 
manufactory  af  Richmond.  ...He  also  made  thehi  pecuniary  offisra 
to  procure  for  him  patterns  or  models  of  thethfit(eTent  parts  of  the 
machineiy  used  by  the  defendants,  and  particularly  to  procure  for 
him  one  of  the  brass  pounders^  or  a  pattern  of  it. 

The  defendants,  hearing  of  the  plaintiff's  conduct  cidled  upon 
Mm  at  the  tavern  and  afier  offering  considerable  violence  to  hb 
person  ordered  him  to  quit  th^  neighbouiiiood,  which  he  did  on  the 
Uth.     It  is  proper  to  remark  that  great  pains  were  taken  by  the 
defendants  to  preserve  the  secrets  of  their  arts,  and  that  strangers 
were  not,  without  leave,  admitted  into  their  fiiu:tory.    Shortly  after 
the  phdntiff  ^lad  left  this  neighborhood,  two  of  the  delendantii  work- 
men secretly  went  off,  and  at 'the  same  time  one  of  the  brass 
pounders  was  missing.    The  phdntiff  came  to  Philadelphia  a  few 
days  afterwards :  the  def)sndants  also  came  to  this  city.    On  the 
32d  of  December,  they  applied  to  alderman  Keppele  for  the  Wftr- 
rant  staud  in  the  first  count  of  the  declaration  and  on  their  oath 
valued  the  property  charged  to  have  been  stolen  at  10,000  dollars. 
The  officer  to  whom  the  warrant  was  delivered,  met  with  the 
phuntiff  the  next  day,  and  enquired  of  him  if  his  name  was  not 
Munns.     The  plaintiff  denied  it,  and  assumed  a  fictitious  name. 
The  ofiBcer  however  being  satisfied  that  he  answered  the  descrip- 
tion, carried  him  to  the  house  of  the  high  constable,  where  he  ac* 
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lBW)Bicdgcd  him^oM^  a«id  ofior  h^  yn»  ioformtd  of  ih^  Dftture  of 
.  the  chlirge  againtt  hiniy  be  put  to  (h0  oflioer  this  qoestioo,  <<  if  I 
«  wa»  in  the  companjr  of  him  who  had  stoUn  celt1^Il  arti^ks,  an  | 
guilty^ )  The  officer  declined  giviDg*  any  aoawery  and  conducted 
the  pri^ner  to  the  office  of  Mr.  Kcp^le.  There  he  was  ezatmB** 
ed  and  hy  order  of  the  Alderman  his  person  was  aevrched,  wlieo 
<;eruin  letters  w^re  found  in  iua  pocket  hooky  from  htm  to  Brown* 
Pagq)  h  Co,  and  from  them  to  him>  by  which  h  appeared  thai 
the  plainilff,  previous  to  his  arreat,  knew  that  the  defendants  w^no 
in  Pbiladie]phia»  and  suspected  they  were  following  bia  stepa^-ntbaf 
he  had  ^b^ained  all  the  information  he  wanted  to  enabfe  tho  RicIh 
IP9Dd}  to  equal  the  9(a»dywine  powder  manu&ctoryr-raftd  that 
fpvB^  Qf  the  hap^^  belonging  to  the  defendants  had  l^ft  tb^m  wi 
gone  to  Ricfa^no^d* 

.  Tbe(  Alderman  committed  the  pla^^io  th#  jail  of  PhiUdel- 
pbim  buying  reqHire4  bail  to  th^  amount  of  ls!poo  doUars  which 
t)iQ  plaintiff  poi^d  oo^  givf^-  On  the  27th|  the  plaintiff  W9a  carried 
bf%e  JudgQ  Ru^ht  on  a  habeas  corpus,  wbo  reduced  |he  bail  to 
1,000  dollars;  but  tjhjls  b^  coul4iK)!lt  get*  mhI  wim agaip  cpmmUl^d* 
Ooitbct  3^j  the  defendants  sued  oyt  the  vnt  mentioned  ia  the  se- 
cond ^^oupty  for  seducing  the  defendant's .  if orkn^en  apd  serfantSy 
demandii^  bail  in  6,000  dollarsi  whicb  pn  citation  before  Jndgo 
]Etu^b»  was  i^duc^d  to  600  dc^lars. 

Tbc  defepdants  having  obtained  from  the  governor  of  Delaware 
a  reqnisiUon  on  the  governor  of  Pennsylvania,  for  the  plaintiflr'a 
removal  to  the  former  state  jis  a.  fugitive  from  justice,  he  was  aci 
c^rdiagly^cmioved  on  the  fith  Jan.  1609,.  to  the  jail  of  New-Cas* 
tie,,  On  the  plsintiff's  removal  fo  Delaware,  the  defaadants  das* 
eoQtinued  tbeir  civil  suit  in  Pennsylvania,  and  renewed  it  in  Dela- 
ware, i%ying  their  damages  at  2000  dollars,  On  the  4th  Februa- 
ry, the  plaintiff,  on  a  habeas  corpus,  obtained  from  the  Chief  JUs« 
tice  of  Delaware,  was  discharged  from  conftnemem  on  the  crimi* 
nal  qbarge,  ^pon  the  ground  that  he  ought  to  have  been  commitp 
ted  under  a  warrant  from  some  magistrate  of  that  state,  and  not 
under  the  warrant  of  the  governor  of  PeaDSsyivania,  which  author« 
iaod  only  his  removal  from  the  one  state  to  the  other :  but  he  was 
rojiHusdcd  by  tbe  Chief  Justice  of  Delaware,  to  answer  in  the  bail 


Digitized  by  VjOOQIC 


106 

wt  dyOOOdolkcs  Vxifae  dvR  a£tioii.*^Thuilui^g  now  to  correct  this 
«rror  tk^  defmdantft  obtained  a  second  warrant  against  the  plain* 
lilPfNMia' jmtice  of  the  Peace  of  Deht\fare,  charging  him  with  a 
8U8|)kioii  oi  hil?i^§  stolen  a  brass  stamper  and  sundry  oth^f  arti- 
cles, of  tlie  value  of  40  dollars^  or  of  baying  caused  them  to  be 
stoleiK    It  is  adbnitted  that  the  stampei;  is  the  same  instrument 
with  the  yoqadjBr  memUwedip  the  warrant  issued  by  Mr.  Keppele. 
Oft  the^t  Ith  J^sKch).  the  pkintiff  was  discharged  upon  a  habeas 
corpus,  on  the  ground  that  by  the  law  of  Delaware  no  person  cad 
be  conaaiUgJ  \if  ia.  jiidgr  or  justice,  who  has  once  been  discliarged 
iipoo  a  faijb^aa  covpvts  £rom  confinement  on  account  ci  the^am^ 
ofltooe.    Jn  May  a  bill  was  sent  to  the  Grand  Jury  charging  the 
phdndff  as.the:receirer  of  four  pieces  of  parchment  seive,  the  pro^ 
petty  of  the  deCendants,  knowing  theai  to  ha>re  been  stolen.    The\ 
jmff  fiMtD4  the  ^9  the  trial  was  postponed,  on  the  plaintiff's  ap*' 
}4icatioti^  tilt  the  fbUowing  December,  the  plaintiff  remaining  in 
jyitiJI  October,  and  finally  on  hb  trial  he  was  found  not  guilty  by^ 
the  peA  Jury.    Th^  Attorney  General  then  moved  the  cburt  t6 
certify  pivfaBble  cause,  in  oirder  to  compel  Munns  to  pay  the  costs 
of  the  proaeiciaiDn,  agreeably  to  the  constitution  of  Delaware  ; 
b«t  the'icounsel  of  Munns  agreed,  that  his  client  should  pay  the 
ceets,  iftlK  ceurt  would  not  grant  the  certificate,  in  consequence 
of  wliich>  the  certificate  was  not  granted. 

The  reneioder  of  the  evidence,  except  such  parts  of  it,  as  will 
be^more  ptfticularfy  noticed  hereafter,  relates  to  the  plaintiff's 
^^i^^Mngs^  which  it  jnust  be  acknowledged  w^re  very  great.  But 
as  «» these  it  is  to  be  observed  that  except  where  they  wei*e  pro- 
duced by  the  mmedtate  agency  or  interference  of  the  defendants* 
nd  inference  or  malice  qm  be  drawn  from  these  sufferings  to 
chttpge  the  defendants,  although  they  may  ber  considered  in  esti- 
nial^g  the  damages,  if  the  plaintiff  has  made  out  such  a  case  a» 
te  entitle^him  to  a.  verdict  for  any  thing.  For  the  assault  and  bat* 
tety  act  the  Buck  tavenn  the  defendants  have  been  indicted  and  pun« 
ished  l^  a  fine  of  fifteen  dollars  each,  and  therefore  that  transac- 
tion fs  «o  otherwise  to  have  influence  wi  your  minds  than  as  it 
may  becemean^  item  in  the  account  of  malice,  charged  upon  the  L 
defefidiHitsL  go-too  the  high  val^  afiixed  to  the  article^  charged 
No.  XIII,  o  ^ 
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ft>  have  been  stolen,  in  the  Philadelphia  vTarHmt,  and  the  low  vt« 
hie  affixed  to  the  same  articles  in  the;  Delaware  warrant,  and  the 
amount  the  damages  claimed  in  the  civil  suit  brought  in  Pennsylva* 
nia,  are  only  to  be  considered  in  relation  to  the  question  of  mafice« 
The  ({uesdon  then  is,  are  the  defendants  liable  for  damages  on 
,  Account  of  the  warrant  issued  by  Mr.  Reppele,  and  the  consequent 
confinement  of  Che  pluntiff— and  secondly,  are  they  liable  in  con- 
sequence of  the  indictment  in  Delaware  and  the  injuries  to  which 
it  exposed  the  {daintiff. 

The  Question  upon  which  the  case  must  be  decided,  Is  not,  whe-« 
ther  the  plaintiff  has  suiTered  from  a  charge  of  which  the  defend* 
ints  were  the  authors,  and  which  in  point  of  fkct  was  not  founded 
hi  truth,  but  whed^r  the  charge  was  made  maliciously  and  with-' 
out  probable  cause.    In  trials  of  actions  of  this  nature  it  is  <^infi« 
nite  importance  to  mark  with  precision  the  line  to  which  the  law 
will  justify  defendants  in  going,  and  will  punish  them  if  they 
Iraiacend.  On  the  one  hand  public  justice  and  public  security  re* 
^ire  that  offenders  against  the  laws  should  be  brought  tfo  trial, 
•  and  to  punishment,  if  their  guiH  be  established.    Courts  and  ju- 
rors and  the  law  officers,  whose  duty  it  is  to  conduct  prosecu- 
lions  against  public  offenders,  must  in  most  instances,  if  not  in  all, 
proceed  upon  the  information  of  individuals,  and  if  these  actions 
for  malicious  prosecution  are  too  much  encouraged-^lf  the  infoi*- 
niei'  aets  upon  his  own  responsibility,  and  is  bound  to  make  gookl  * 
his  charge  at  all  events,  under  the  penalty  of  re^ndmg  in  dam- 
ages to  the  accused,  few  will  be  found  bold  enough,  at  so  great 
a'  risk,  to  endeavor  to  promote  the  public  good.    The  informer 
con  seldom  have  a  full  view  of  the  whole  ground,  and  must  ex- 
pect to  be  frequently  disappointed  by  evidence  which  the  accused 
alone  can  furnish.     Even  when  possessed  of  the  whole  evidence, 
he  may  err  in  judgment,  and  in  many  instances  a  jury  may  acquit, 
where  to  his  mind  tlie  proofs  of  guilt  were  complete.    *  It  is  not 
always  the  £xte  of  those  to  command  success,  who  deserve  it. 
On  the  other  hand  the  rights  of  individi:als  are  not  to  be  lightly 
sported  witli,  and  he  who  invades  them  ought  to  take  care  that  ho 
acts  from  pure  motives,  and  with  reasonable  caution :  for  the  in- 
teigrity  of  his  own  conduct  he  must  be  responsible,  and  his  ain- 
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cerity  must  be  judged  of  by  others  from  the  circumsttnces  mujqr 
which  he  i^cted— Ify  without  probable  cause,  he  has  inculpated  aa- 
•thftr  and  subjected  him  to  injury  in  his  person,  character  or 
eatirfe,  it  is  fur  to  suspect  the  purity  of  his  motives,  and  the  jury 
•re  warranted  in  presuming  malice— Qut  the  malice  should'  be 
proved— Yet  if  the  accusation  appear  to  have  been  founded  upon 
probable  ground  of  suspicion,  the  accused  is  excused  by  the  law^. 
Both  must  be  established  against  him— malice  and  the  want  of  prcv- 
bable  cause.  Of  the  former  the  jury  are  exclusively  the  judges., 
-  ■  The  latter  is  a  mixt  question  of  fact  and  la^v^what  circum* 
stances  are  sufficient  to  prove  a  probable  cause  must  be  judged  of 
wid  decided  by  the  court  But  to  the  jury  it  must  be  referred  to 
ffay  whether  the  circumstances  which  amount  to  probable  cause^ 
9re  proved  by  credible  testimony. 

What  then  is  the  meaning  of  the  terms  ^  probabje  cause !"  I 
tnswdr,  a  reasonable  ground  of  suspi^ioat^  supported  by  circum* 
stances  sufficiently  i^ong  in  jthemselves  to  warrant  the  belief 
that  the  person  accused  is  guilQr  of  the  offence  with  which  he  is 
charged.  What  then  were  the  grounds  of  suspicion  jipon  which 
the  defendants  acted  in  relation  to  the  warrant  of  Alderman  Kep« 
pele,  under  which  the  plaintiff  was  apprehended  snd  committed  f 
The  plaintiff  wai^  a  strang^er,  and  his*  character  totally  unknowh  to 
ihe  defendants.  He  took  .up  his  abode  at  an  obscure  tavern  in  tlie 
neighbourhood  of  jthe  defendants'  msnu&ctpry,  where  he  contrived 
to  procure  frequent  interviews  with  .the  workmen  employed  there^ 
for  the  purpose  of  seducing  them  from  their  engagements  witl^ 
the  defendants,  and  of  obtaining  firom  them  .a  knowledge  of  the 
machinery,  |Li)d  process  used  in  the  manufactory. of  gun-powder» 
which  the  defendants  had  carefully  endeavoured  to  keep  secret.  Ho 
offers  one  of  them  in  particular,  Boughmmi,  a  reward,  for  bring- 
ing to  him  a  brass  pounder,  or  a  pattern  of  it    The  pounder  was, 
brought,  was  afterwards  concealed,  and  About  ^e  same  time, 
Boughman  secretly  absconded  The  plaintiff  came  to  Philadelphia* 
and,  altliough  soon  afterwards  he  knew,  that  the  defendants  were 
also  in  this  city,  and  suspected  that  they  were  following  his  foot* 
jsteps,  as  he  expresses  it  in  a  letter  to  his  employers,  yet  whei^ 
^rested  by  the  constable,  he  denied  his  name^  and  put  to  that  o^- 
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ter  a  question  hj  no  means  calculated  to  alky  the  ftuspickni  es« 
cited  ag^st  him.  The  letters  taken  from  him  by  the  Aldermaiif 
disclosed  fully  the  objects  which  had  carried  him  to  the  neighbor- 
hood of  the  defendants,  and  cont^ed  certain  allusions  to  thoHurttt 
cles  of  machinery  which  the  defendants  had  mis^d. 

Called  upon  to  declare  an  opinion,  whether  thes^  drcimistapce^. 
afforded  a  probable  cailse  for  the  prosecution  in  relation  to  the 
Brass  pounder,  the  Court  feels  no  hesitation  in  saying,  that  tiiey 
did :  and  still  further,  that  tht  plaintiff  has  no  person  but  himself 
to  blame  for  that  prosecution,  and  the  sufferings  it  occasioned.  A 
vman  may,  undesignedly  and  innocently,  became  the  object  of  sus- 
picion, and  of  unmerited^  though  justifiable  prosecution.  In  audi 
ease,  he  may  with  great  propriety,  call  upon  his  accuser  to  acquit 
himself,  by  strong  evidence,  from  the  chs^rge  of  rashness  and  mater 
volcnce,  before  he  can  claim  to  be  excused  from  the  consequences 
of  his  conduct.  But  if  h^  ^as  intention^y  acted  in  such  a  inanner 
as  to  connect  himself  in  the  supposed  |^uilt,  and  has  in  bet  partici-r 
pated  in  it,  shall  he  be  permitted  aftervrard^  to  cpmplain,  that  he 
had  become  an  object  of  suspicion,  and  claim  the  assistance  of  the 
law  for  the  losses  to  which  he  had  thus  exposed  himsMf  ?-^In  thi^ 
case,  the  brass  pounder  was  taken  and  carried  away,  at  the  insti-r 
gation  of  the  plaintiff,  was  in  his  possession,  as  he  afterwards  ac- 
knowledged, and  was  then  concealed  by  the  person  ^ho  took  it, 
and  who  afterwards  absconded— and  does  it  now  lie  in  the  plain- 
tiff's mouth  to  say,  that  the  defendants  had  not  probable  cause  for 
suspecting  him  as  the  felon  ? 

But  it  is  said,  that  still  there  is  no  proof  that  a  larceny  was  com- 
mitted by  any  person,  and  that  such  proof  is  necessary  to  the  de^ 
^ence.  Without  determining  conclusirely  upon  the  soundness  of 
this  doctrine,  I  must  be  permitted  to  express  the  Court's  hesita- 
tion in  approving  it.  It  would  seem  to  demolish  the  whole  grotmd 
of  defence  allowed  to  a  defendant  in  this  action,  if,  notwithstanding 
the  strongest  circumstances  of  guilt,  the  motives  of  the  actioii 
should,  upon  a  full  examination  of  the  evidence  to  be  furnished  by 
the  person  suspected,  turn  out  differently  from  what  tl^ey  appcar-t 
cd — if  probable  cause  shall  excuse,  in  relation  to  thd  pci^aon  sus- 
pected; and  yet  aiTord  a  protection,  as  to  the  offence  supposed  m 
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figve  been  committed.  But  it  is  bj  do  meain  to  be  admittedy  that 
a  iarcenj  was  not  committed  in  relation  to  tids  brass  pounder.  Sa- 
von EkjTQ,  defines  larceny  to  be  « the  wrongfully  taking  of  goods 
mth  intent  to.a|>oii  the  ownejr  couia  lucri:**  and  what  are  the  Isurts 
ID  this  case  ?  fioHghman  secretly  took  and  carried  away  this  instru* 
inent,  for  a  reward  promised  him  by  Munns,  as  is  proved^  and  con- 
scaled^  or  otherwise  disposed  c^  it,  so  that  it  was  lost  to  the  owner. 
Whether  his  intention  was  to  spoil  the  owner,  or  to  convert  the 
aatioles  to  his  own  use,  would  be  a  propbr  subject  of  enquby  wiith 
die  jury  upon  M  the  circurastances  of  the  case. 

But  it  is  proved  by  two  witnessesy  that  tba  plaintiff  afterwards 
acknowledged  that  Boiaghman  had  stolen  the  pounder,''and  whether 
IB  technical  langi»age»  he  had  done  so  or  not,  the  plaintiff  cannot 
m  UuA  action,  make  it  an  objcctiont  that  in  point  of  strict  law^  a 
larceny  was  not  committed. 

As  to  the  three  drafts  of  machinery,  charged  to  have  been  sto* 
lea  by  the  piaintiff,  it  must  be  admitted  that  the  defendants  pro* 
ceeded,  not  only  without  probable  cause,  but  without  any  cause  at 
all.  It  does  not  appear  by  the  evidence  that  tlie  defendants  even 
possessed  such  drafts,  and  consequently  they  could  not  be  deprived 
of  them.  This  charge  (which  is  certainly  unfounded)  being  con- 
nected in  the  same  warrant  with  another  which  was  founded,  may 
or  may  not  have  produced  injury  to  the  plamtiff ;  and  if,  m  your 
opinion,  it  did  so,  and  was  moreover  maliciously  made  a  ground  of 
prosecution,  the  plaintiff  is  entitled  to  a.^erdict^  on  that  account, 
for  such  damages  as  you  may  think  proper. 

I  shall  notice  the  warrant  taken  out  by  the  defendants  in  Dela* 
ware,  merely  for  the  pu^po&e  of  observing,  that  it  is  not  made  a 
distinct  ground  of  charge  against  the  defendants,  and  is  relied  jup- 
on  only  as  a  circumstance  to  prove  malice.  Of  course,  no  damages 
could  be  given  on  account  of  that  procedure,  even  if  it  had  been 
made  without  probable  cause  of  obtaining  the  first  warrant,  the 
grounds  of  suspicion  had  received  additional  strength,  before  the 
second  was  granted,  the  plaintiff  having  previously  acknowledged 
that  the  pounder  had  been  stolen  by  Qoughman,  brought  to  hblh 
find  afterwards  conccaledt 
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The  second  ground  of  complaint  is,  tiie  indictment  agafayt  the 
plaintiff,  in  Delaware,  for  having  received  five  pierces  of  parchr 
ment,  four  of  them  perforated  with  holes^  knowing  thenn  tp  have 

s  been  stolen.  How  stands  the  fact  in  relation  to  these  articles  I 
It  is  in  full  proof,  that  Peebles,  one  of  the  defendants'  workmen^ 
employed  in  their  foctory,  by  the  plaintiff's  procurement,  cut 
from  the  parchment  sieves,  belong  to  the  defendant^,  without 
their  knowledge  or  consent,  a  number  of  pieces  of  different  sizes^ 
which  Munns  afterwards  had  in  his  possession,  and  which  were 
produced  on  his  trial.  And  if  this  evidence  required  any*  support^ 
the  finding  of  the  bill  of  indictment,  and  the  agreement  of  the  plain- 

'  tiff's  counsel  to  pay  the  costs  of  that  prosecution,  which  the  law 
excused  him  from  doing,  unless  a  certificate  of  probable  cause 
was  granted,  are  conclusive  upon  the  point  of  probable  causO)  in 
this  part  of  the  case. 

Upon  the  whole,  the  plun^ff  is  not  entitled  to  a  verdict,  as  to 
the  two  charges,  which  respect  the  pounder  and  the  sieves,  be* 
cause,  though  he  should  have  proved  malice  to  your  satisfaction^ 
the  defendants  have  justified  themselves,  by  proving  probi^le 
cause  for  those  prosecutions.  As  jto  the  three  draughts  of  machinr 
ery,  you  are  to  decide,  whether  that  charge  was  maliciously  made^ 
and  was  productive  of  injury  to  the  plaintiff. 

When  the  jury  returned  with  their  verdict,  the  plaintiff  decli^ 
ed  to  answer,  but  suffeired  a  nonsuit. 
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HABEAS  CORPUS.    FENNSTLVAtfU. 

AUGUST,  1810. 


The  Commonmealth^  vs.  Lambert  SmithJ 

TiLGttMAK,  C.  J.  SILVA)  a  black  girl,  of  the  age  of  fifteeni 
who  has  been  brought  befofe  me  on  a  Habeas  Corpus,  is  claimed 
by  £.  L*  as  her  servant,  till  the  age  of  twenty-eight  years.  It 
appears  that  Silva  was  formerly  the  slare  of  £.B.  a  French  wo- 
man, who  resided  in  the  island  of  CqIhu  Mrs.  B.  was  one  of  those 
unfortunate  persons,  whom  the  Spanish  Government,  from  motive* 
off  policy,  compelled  to  leave  Cube.  She  came  to  Rhode^Island, 
In  the  spring  of  last  year;  and  in  the  month  of  August  following, 
arrived  in  Pldladelphia,  bringing  Silva  with  her.  On  the  ninth  of 
last  August,  Mrs.  B.  executed  a  deed  of  manumission  of  Silva, 
who,  on  the  same  day  bound  herself  by  indentufe,  as  a  servant,  to 
Mrs.  Bi,  her  executors  and  assigns,  for  thirteen  years,  from  the 
date  of  tiie  indenture.  Mrs.  B.  covenanted  to  find  her  sufficient 
saeat,  drink,  cloething,  vrasbing  and  lodging.  This  indenture  was 
executed  In  the  presence  of  Alderman  Douglass,  on  the  13th  July, 
1810.  Mrs.  B.  in  consideration  of  two  hundred  dollars,  assigned 
the  indenture  to  £.  L.  in  presence  of  Alderman  Douglass.  Mrs. 
B.  did  not  come  to  the  United  States  with  a  view  of  settling  here ; 
and  since  the  assignment  of  the  indenture,  she  has  gone  to 
France. 

It  is  contended  pn  the  part  of  Silva,  that  under  the  circumstances 
of  this  ^asc;  the  hid^nture  is  void;  because  she  was  entitled  to 
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freedom,  immediately  upon  her  importation  into  Rliode-IsIai)df 
and  therefore,  the  deed  of  manumission,  in  consideration  of  which^ 
the  indenture  was  given^  was  useless  ceremony,  wliich  only  tended 
to  deceive  her.  Several  Acts  of  Assembly  of  this  State,  respect- 
ing the  abolition  of  slavery,  have  been  introduced  into  the  argu- 
ment; bi)t  I  dq-npt^thiHte  ^  ease^  will  tuht  U{Kml!Bes);  It  h90 
been  customary  for  negroes,  in  Philadelphia,  claimed  as  slaves^ 
by  persons  being  in  other  states,  to  bind  themselves  for  different 
periods,  not  exceeding  the  age  of  twenty rcight  years,  by  way  of 
compromise  with^their  masters:  and,  although  we  have  no  act  of 
assembly,  expressly  autliorising  such  binding,  yet  in  cases  where 
the  right  of  the  master  is  clear,  or  even  where  the  law  is  doubtful^ 
I  am  not  prepared  to  say,  that  the  indenture  is  void.  It  is  true, 
that  by  the  Commoo  Law  ^  EQgl^d,  api;^fax>t^QfUH)otb^  him* 
self  for  a  period  beyond  the  age  of  twenty-one  years.  But  the 
ComflioR  Law  of  fiogbuid,  wherp  slavery  is  not  kuqwo^  is  |i6t 
strictly  s^pplicable  to  the^  United  States,  whe^^e  slavery  i%  pcpipit-. 
ted  by  law.  It  is  a  soui^  pcinc^le^  that  an  infant  may^  make; 
a  contract  for  hia  own  benefit.  Noaa^,  nothii^  <^U)  be  more  tp  his 
advantage,  thaato  commute  u  state  of  slavery  for  servitude  tiU 
tirenty^ightyeai*s.  If  such  indentures  are  vo4d,  the  conaequ^iuce, 
wiU  be,,  that  all  perspna  rpsidiag  in  other  state v  vho  may  find, 
tfieir  skives  ia  /^«  state,  wiU  9f^4  to  the  stuiet  Ifiw ;  and  if  ibcof 
claim  is  e^taUishejd,  tkey  will -taka  thei(»  slaves  home^;  ^d  hold^ 
them  a^  slaves  for  U&.  These  comprMoisest  c^ptcialjjis  ivh^O; 
tl^  negro  h^  a<ct9d  un^r  the  direction^  of  the  M<aji(io»  So^ietff, 
on  any  of  its  members,  pught,  if  possiblci^  ^  be  supgoct^  I  hava 
said,  that  there  ia  so  act  of  assembly,  expressly  veoogiae^,a». 
indenture  tasecvetill  the ageoCtwe«ty-eigbty^i^  But  th^m^- 
for  thp  gradual  aboUtion  of  slavery,  ^seo.  13.)  deee^  by.qece^swry . 
i^feteoce,  BBtm  the  v^kli^y  of  fakkBtUBea  by  which  an-  isAmti  bifii  ^ 
cQ(«ananted  toaeirve  tilt  twemy-Teight yea^a.  Itseemsi  iiioaa.tbe 
1  ^  section  q£  that  kvw,  that  the  Legislature  htd;  in^  view  4he  :c^&p 
of  negroes  brought  into  thi^  suite' feoq:^  oihep  states,  j^mcler.lfid^iY;; 
ture.  But  the  words  of  the  13th  section  are  general,  nor  do  I^ 
kpo^  that  anfjudieial  construction  hM  yev  beta  g|ve%  by  wJafifib 
^^y  have  been  restrioed  to  persoiKsbeougt^tinto-iUs  st^Ke^fn^sa^ 
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other  places.  It  is  lumece&auy,  however,  to'  commit  myself  bj 
an  opinion  on  that  pcHnt,*  and  therefore,  although  F  have  thrown 
out  these  sentiments,  I  give  no  opinion.  Silva  wa»  not  free  by  tho 
acts  of  assembly  of  Pennsylvania  when  she  executed  theindenturep 
because  her  mistress  did  not  come  to  this  state  with^a  view  of  set- 
tling in  it,  nor  bad  she  been  six  months  in  it,  at  the  date  of  the  in«* 
denture.  But  the  cas6  turns  upon  the  act  of  Congress,  passed  the 
Sd  of  March,  1807.  (9  Laws  U.  .8.  S6!2.)  Mrs.  L's  counsel  has  ar« 
gued,  that  upon  a  £ur  construction  erf*  that  act,  the  mistress's  right 
to  the  property  of  the  slave,  was  not  affected,  because  she  was  not 
imported  for  the  purpose  of  being  sold  Within  the  United  States. 
What  the  opinion  of  Congress  would  have  been,  had  they  foreseen 
a  case  pf  this  kind,  it  is  impossible  to  say-— we  must  take  the  law 
as  it  is.  The  title  of  the  act  is,  ^  To  prohibit  the  Importation  of 
slaves  into  any  port  or  place  within  the  jurisdictioh  of  the  United 
States,  from  and  after  the  1st  of  January,*  1808.'*  Nothing  «an  be 
plainer  than  the  intent  here  expressed;  and  in  conformity  to  it^ 
the  first  section  enacts,  that  from  and  after  the  1st  of  January, 
1808,  it  shall  not  be  lawful  to  import  pr  bring  into  the  United 
States,  or  the  Territories  thereof,  from  any  foreign  kingdom  or 
country,  any  negro,  mulatto,  or  per^n  <^f^Iour,  witli  intent  to 
holdj  selly  or  dispose  pf  such  negro,  mulatto,  or  person  of  colour, 
as  a  slave,  or  to  be  held  to  service  of  labour.  The  2d  and  3d  aec<- . 
tions,  and  first  part  of  the  4th  section,  inflict  j>enalties  and  forfeit- 
lires  for  breaches  of  the  law,  and  the  latter  part  of  the  4th  section 
declares,  ^  that  neither  the  importer,  nor  any  person  or  persona 
clsdming  from  or  under  him,  shall  ho^  any  right  or  title  whatso- 
ever, to  any  negro,  mulatto,  or  person  of  colour,  nor  to  the  set;* 
jdce  or  labour  thoreof,  who  may  be  imported  or  brought  within  the 
United  States  or  the  Ter^tories  thereof,  in  violation  of  this  law/' 
The  only  question  then,  is,  was  Silva  imported  in  violation  of  the 
law  ?  It  appears  to  me,  that  she  was  imported  clearjy  in  violation 
of  the  letter  and  spirit  of  the  first  section,  ^rom  the  figu:ts  which 
have  been  prpyed,  I  mu^t  suppose,  that  she  was  imported  for  the 
purpose  of  being  held  by  her  mistress,  as  a  slave,  and  she  was  ac« 
tually  so  held,  from  the  Spring  till  August  1809.  This  being  the 
^ase,  how  will  the  indenture  stand  i  There  is  no  evidence  thsf; 
No.  XIII,  r 
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;^f«t  had  the.  9ft^Uuice  4^1  GB^ads  or  c0^D6el^  Dr  (hat  ^k9  ba4  9^ 
idea  of  a  right  to.  freedom,  except  th^t  was  fiprived  ijpom  the  de^ 
of  manumission,  which  heafs  the  same  date  as  the  indenture,  ai|d 
inust  be  considered  as  having  l^en  executed  immediately  hefioce 
|t«  T^ken  together,  th^e  twoinstruD^nls  .form  ^.$r^^§m^tion. 
Thus  situated,  anig^rant  gjorl  binds  herself  to  serve  for  tbirt^p 
years,  for  no  other  consideration  tbattf  meat^  dri^ik,  washing  4tf¥i 
lodging*  .  No  educatioii  is  to  be  giTiTB^  do  art)  txade^or  u^efiillMh 
ainess,  to  be  ^\|gl)t-«-fihe  is  RPt  eyen  ^  reqnve  Orei^doiXft  duesr^- 
On  wha^  prgici^ple  c^p  such  aai  j«^fB9tiH»iJ^  f«ppoF|ed  ^  Qoi  it  b^ 
f  aid  that  the  i^fipnt  ^ceee^v^s  anp  l^enefit  frg^^  U  ?  It  w%s  jelerWP- 
edin  Commofiwealfh  v«.  iCepp^j^  J^tPatl.  197,  ihm  an  iDdentine 
|rom  an  iQl^m,  living  in  ^e  ^b^i,  to  ^pr(p  till  tbe  age  qf  fifte^ 
jears,  eye^  with  ,thi6  consent  of  his  gij^irdian,  was  yoid.  ^h^ 
was  the  p^ae  pf  a  whitp  child :  b^tthere  is  po  authority  or  reast^ 
,fori9.a]ung  ^y  dist^cdon  bj^t^reen  )}la£kiVid  white  f  except  |t 
ipaay  bp\n  the  ca^e  ef  pqipprppu^,  ivhieh  I  have  be&re  mcntiqf^- 
$d.  I  am  tberefQ]pe  qi  opinion,  tt^at  t|^e  jp^^^^^^  ^^'  T9l^  ^ 
the  pnsiwjer  muft  1^  djflclj^g^^ 
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cmcurr  cotjbt  op  the  v.8.HEWt&m: 


'    Sehooner  £Dkiifrige  and  caigo^  Jotm  VeUpwIy, 
daknant  appeUadt. 
t^'aui     ■   '     • 
fhe  Unile^  States,  libefl*it  itspondeirt.         ' 

This  Wtt  4n  appeal  fiKnn  his  honotir  Jud^  TaliBau]^e>  ia  tHo 
New  ¥6rk  District  ccmit'  of  the  Uatted  Statieai  ccmdeimning  tt^f 
^hootier  EmerpriEe  aiidcartipyfor  haTinf^  heen  ladoa  in  theiiigl;^ 
^vWiout  a  permit  frotn  the  collector  or  the  inspection  of  a  revenue 
«>IBcer.  The  citiuse  of  t!ie  law  under  which  die  coDdemnatton  ia 
the  distnct  court  htA  been  pronounced  iathe  second  sectioQ  of  tfa^ 
tUrd  BUf^emrat  to  the  Embargo  act^  andaa  io  the  IbUpimS 
%iardfti  ' 

<<  And  be  it  Au^Aer  enacted^  that  during  the.c<^t¥kuance  of  th# 
acC  laying  an  embargo  on  all  ships  and  harbours  of  the  United 
States^  and  of  the  several  acts  sni^lementary  thereto^  no  ship  or 
vtseel  of  1^  descriptMn  whatever,  other  than  those  described  in 
the  next  preceding  section^  and  whereyer  bound,  shall  receive  a 
cleirantoe,  imlesa  the  ladings  shatt  be  made  hereafter^  ^ertho 
inspectiQa  of  the  proper  reveiiue  officers,  subject  to  the  same  re- 
M'ictions,  regulations,  penalties  and  forfeitures,  as  are  provided 
1^  kwfbr  the  inspection  of  good«,^wares  and  o|erchandiae»  impor- 
ted into  the  United*  States,  upon  which  duties  are  imposed,  ajof 
law  to  the  oontnaynotwitfastatading ;  provided  that  nothing  herein 
(kmtahted  shall  be  •constmed  to  affect  vessels  laden  in  whole  or  in 
part,  on  the  receipt  of  this  act  by  the  respective  collectors/' 

Ffom  the  decree  of  condemnation)  an  appeal  to  the  Circuit 
Couct  ai  the  IJUted  States  waa  entered  by  the  claimant  ^   and 
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the  appeal  came  on  to  be  argued  before  his  honor  Judge  Li? ^ 
ingston.  The  cause  was  argued  by  Mr.  Sanford,  the  district 
attorney,  on  behalf  of  the  United  States,  and  by  Mr.  Grifiinaft' 
counsel  for  the  appellant* 

The  facts  being  admitted,  the  attorney  of  the  tJnited  States  con- 
tended  tliat  the  penalty  for  loading  in  the  night  season,  or  even  in 
the  day  time  without  a  permit  fppm  theeoUectbi^  vfsts  the  ioffei- 
ture  of  both  vessel  and  cargo.     That  although  the  forfeiture  of 
vessel  and  cargo,  was  net  declared  in  so  many  terms  by  the  fore- 
going section  of  the  supplement  to  the  embargo  act,  yet  that  it 
clearly  intended  to  refer  to  and  adopt  certain  of  the  regulations 
and  penalties  contained  in  the  collection  law ;   and  that  the  regu- 
lations^ and  penalties  thus  referred  to  and  adopted  are  to  be  found 
in  the  50th  section  of  that  law ;  which  in  substance  provides,  that 
goods,  wares  Bhi  merchandize  imported  into  the  United  States 
from  a  foreign  country  shall  not;  be  unladen  or  delivered  in  the  Uni- 
ted States  but  in  open  day,  except  by  special  license  from  the 
<:onector,  nor  at  any  time  without  a  permit  fmm  the  collector  $ 
and  punishes  overy  person  who  may  be  engaged  in  the  prohibited 
tmlading  of  such  foreign  goods,  wares,  or  merchandize,  with  a 
forfeiture  offour  hundred  dollars  respectively,  and  a  disability  to 
hold,  any  office  of  trust  or  profit  under  the  United  ^States  for  a 
term  not  exceediug  seven  years ;  and  directs  the  collector  of  the 
district  to  advertize  their  names  in  a  public  newspaper ;  and  sub- 
jects to  forfeiture  the  goods,  wares  and  merchandize  so  unladen  ; 
and  farther  declares  that  if  the  value  of  such  goods,  wares  or 
"merchandize  shall  amount  to  four  hundred  dollars,  the -vessel 
from  which  they  are  unladen,  Mrith  her  tackle,  apparel  and  furni- 
ture shall  be  subject  to  the  like  forfeiture. — The  Attorney  of  the 
United  States  stated  that  the  construction  of  the  law  for  which  he 
contended,  had  received  the  judicial  sanction  of  most  of  the  dis- 
trict' courts  in  the  United  Slates-^That  in  this  district  in  particu- 
lar, a  number  of  condemnations  had  been  pronounced  under  cir- 
cumstances similar  to  those  of  this  case,  in  all  of  which  the  ad- 
verse counsel  had  acquiesced,  except  in  those  where  his  present 
client  was  engaged. — That  the  question  now  agitated  was  one 
of  great  importance,  as  by  far  the  major  portion  of  seizures  \ind6t 
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the  embargo  laws,  had  been  made  under  thb  very  sectioiu  The 
Attorney  of  the  United  States  concluded  his  argument  by  express- 
Ing  a  very  coi^fident  expectation  that  the  decree  of  the  district 
court  would  be  affirmed. 

The.counsel  for  the  appellant  obsei^ed  that  as  the  cases  alleged 
Id  haye  been  decided  in  other  districts  of  the  United  States  did  not 
cofln^  before  the  court  in  the  definite  form  of  regular  reports,  it 
was  impossible  for  him  to  answer  or  explain  them.— That  they 
might  or  might  not,  have  corresponded  in  all  their  parts,  with  the 
case  now  in  controrersy.  That  this  district,  as  he  was  well  aware^ 
abounded  with  condemnations  under  this  section  of  the  law  ;  but 
that  in  all  of  those  cases  where  he  was  engaged,  he  had  entered 
his  protest  against  their  authority  by  an  immediate  appieal — That 
if  the  other  Counsel  engaged  in  similar  prosecutions  had  omitted 
to  pursue  the  same  course,  he  was  confident,  from  his  knowledge 
of  the  sentiments  of  those  gentlemen,  that  the  omission  had  not 
arisen  from  their  conviction  of  th^  correctness  of  the  condemna- 
tkms — ^That  their  client,  already  deprived  of  their  vessels  and 
cargoes  probably  of  their  all,  by  the  rigor  of  the  law^  rendered 
more  rigorous  by  judicial  interpretation,  might  have  been  unable  ' 
to  find  the  necessary  security  for  the  prosecution  of  appeals ;  or  v 
they  might  have  shrunk  from  a  contest,  where  they  were  threat- 
ened not  only  with  the  Idss  of  the  property  in  controversy  but  also 
with  the  most  formidable  fiersonal  disabilities  and  penalties.  Un- 
der these  circumstances,  the  counsel  for  the  appellant  trusted  that 
the  cause  would  come  before  this  court,  unprejudiced  by  what  had 
been  said  to  have  taken  place  elsewhere.  He  was  anxious  that 
the  question  should  be  fairly  met,  and  decided  on  its  merits. 

He  contended  that  the  only  consequence  of  lading  a  vessel  con^ 
traiy  to  the  provisions  of  this  section  of  the  law,  was  the  refusal 
of  ^  c/raranr^— -That  the  subject  of  a  clearance  was  the  thing 
chiefly  in  contemplation  of  the  Legislature  in  the  sections  imme- 
diately previous  and  subsequent,  as  well  as  the  one  in  question. 
That  in  this  section,  there  was  no  absolute  prohibition  against  la- 
ding a  vessel  in  any  manner  which  the  owner  might  elect ;  but 
tiroplf  a  provision  that  if  the  lading  was  not  under  the^inspection 
if  a  revenue  oflicer,  the  vesael  should  bo  deprived  of  the  privilege 
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trtclemoM^^fkwi  the  6e«BtahKdMislkBrth«Mrt»beiNPoid»4» 
^«4iidi  irvipms$;  t»  the  Legklaisre  «b  int^nlbB  of  cAnvcrtiiig  imo 
4  trimey  tht  ^exomwt  of  the  pritBegie  wiitch  eterjr  ckiseireajoys 
of  employing  his  vessel  as  a  store  house,  orforaiiy  pttrpoaenot 
itMM^tfKtf  comiected  imk  nkvigatiwfi,  wiMenenvr  hit  pteatfes, 
irtlbcKft  per mlsvbn  frem  any  reVeiwse  officer  whiit9oe¥cr.*-3«i 
tfcat  tike  iu-]^iunent  of  tie  opposifce  counsel  not  only  ifttpi»ce«  (itti 
ln«6fttiott  to  the  legisteuare,  hut  ajho  supposes  that  the  log^islauwi 
iMeiidbd  10  attach  to  this  new  created  crtiDe»  the  inocft  severe  aot 
of  poiaaki»s  t»  be  foond  in  the  w&Ole  railge  of  our  revenue  systemi 
-^-^nd  rtMt  Wider  tkk  aectioil,  if  a  merchant^  from  moiifvoa  of  ood* 
ve^kttco^  and  perhtps  with  tto  dbeign  to  depart  from  the  wkar^ 
Ims  the  aodacity  to  place  a  eing^le  article  on  hoard  his  vessel  wiiii^ 
o«t«be  pernKXsaieii  and  supferibtendeace  of  the  revenue  officers* 
'  te  is  liot  ovAy  IvAto  to  enormoue  penldtles  and  forfeifures,  hutia 
^Ugo  under  a  aevett  years  diabilky)  to  hold  uiy  office  of  truot  or 
profit  hi  his  couttry,  and  ioy  in  the  meantittiie  to  be  advertised  in 
j^lib  newspsipers  as  a  cuiprk  and  outlaw  •  Thtt  if  euch  an  iatoi^ 
tion  indeed  possessed  die  miitdsof  our  natioilid  legiglature,  thejr 
had  not,  formnatdy  for  the  honor  of  the  country,  ventured  to 
e^tpress  it  in  ciear  and  inteUigible  lan^age :  the  despotic  xnsin** 
date  had  been  happily  couched  in  terms  of  so  much  darkness  and 
ai)*eter3^9'  thai  our  courts  were  not  bound  to  understand  and 
en&rce  it. 

The  counael-oftbe  appelkntinsietedon  the  rule  of  the  common 
law  tliat  ptiui  ^tHtu^e*  wfe  not  to  be  construed  Mirktly  a^ainat  tkf 
itccutedj  nor  was  he  aware  of  any  privilege  which  the  embargo 
act  and  its  oupplements  could  reasonably  claim  to  be  exempted 
6tim  the  opersison  of  this  benevolent  and  M^olesome  maxim. 
But  if  anyfor£sitiiresof«r  and  above  the  penalty  of  being  infused 
a  clearance^  are  created  by  this  section,  what  are  those  foxfei- 
turos  ?-^uand  ftons  what  part  or  patts  of  the  coUecuwi  law,  are 
tAtey  to  betaken  ?  That  the  answer  of  the  attorney  of  the  Unitod 
Suites  on  thh  Mfbject,  otight  to  have  been  very  explicit  and  sa*' 
tisfaaory ;  for  alchongii  it  be  adnutfted  that  a  penal  sUkttite  may  by 
reference  incorporate  and  adopt  the  penalties  and  forfeitures  of 
WMme^iatfier  penal  Jaw,  yet^hat  thetefamitf  suoh  veSetmto^  aM 
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adoption  should  be  exceedingly  clear  and  unequivocal.  That  the 
attorney  of  the  United  States  had  referred  to  the  50th  section  of 
the  collection  law,  as  containing  the  restrictions,  regulations, 
penalties  and  forfeitures  intended  to  be  adopted  by  t)ie  clause  of 
the  embargo  law  now  in  queation.  But  that  it  would  be  borne  in 
recollection  that  the  clause  now  in  question  speaks  of  such  restric- 
tions, regulations,  penalties  and  forfeitures  <<  as  are  provided  by 
law  for  the  inafiection  of  goods,  wares  and  merchandize  imported 
into  the  United  States,"  and  that  it  will  be  found  on  examination 
that  the  50th  section  of  the  collection  law  treats,  not  of  the  «<  m- 
^ectian**  of  gp^ds,  wares  and  merchandize,  but  of  their  unlad- 
ing apd  deliv^ ;  and  that  neither  the  word  <*  inafiection"  nor 
any  word  of  corresponding  import,  is  to  be  found  throughout  the 
.nhole  section  i  nor  oould  the  counsel  for  the  appellant  discover 
4be  semblance  of  a  i^eaaan  why  the  50tb  section  of  the  coUectioa 
law  was  ibaa  endeavored  tobe  pressed  into  the  service  of  the  em^ 
4mrgo  acts  and  iu  supplements,  except  that  there  was  no  other  part 
ff  the  collection  law  which  could  be  tortured  into  a  bearing  on 
,|lia  subject,  and  except  also  that  the  50th  section  of  that  law  is 
.Boore  vigorous  in  its  penalties  a^d  denundatloos  than  any  other 
poftaoi^  of  our  anticnt  revenue  system.<^The  counsel  br  the  ap- 
pellant concluded  by  observing  that  the  language  of  the  Legis- 
lative is  involved  in  such  obscurity  as  at,  least  to  leave  room  for 
dauif  ;  and  that  ia  %bp  comtruction  of  the  criminal  or  penal  laws, 
4oubt  should  be  taAlamount  to  acquittal. 

'  His  honor  the  Judge,  after  holdings  the  cause  under  advise- 
rmentfor  several  days,  delivered  a  very  luminous  and  able  opin- 
ioa>  ia  whic^he  took  an  extended  view  ef  the  whole  subject,  de- 
daring  it  to  be  very  questionable  whether  the'  Legislature  in- 
tended to  attach  to  vessels  lading  otherwise  than  ia  the  prescrib- 
ed maiiDer,  any  penalty  except  that  of  being  refused  a  clearance  ; 
■^^ut  that  if  it  was  indeed  the  intention  of  the  Legislature  to  su- 
peradd ether  penalties  imd  forfeitures,  they  had  not  adopted  that 
"deamess  of  plumseok^  which  would  authorise  tiie  court,  con- 
sistently with  the  established  niles  which  are  to  govern  the  con- 
struction of  pepal  statutes  to  carry  such  intention  into  effqct. 
*  The  j^4jpnent  of  the  District  Court  therefore  is  reversed. 
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LAWS  OF  KENTUCKY. 


7^e  mannar  qf  authenticating^  Foreign  Deedsy  Ree^dij  and  other 
Instruments  in  Writin^y  90"  as  to  make  them  evidehce. 

In  tlie  month  of  February,  17^8,  the  Legislature  of  Ketifaxcky^ 
taking  into  consideration,  that  the  intercourse  between  that  State 
and  the  other  States  in  the  Union,  and  with  foreign  nations  had 
become  more  considerable,  so  as  to  render  it  necessary,  that  some 
mode  should  be  adopted  to  gire  authority  to  deeds  and  other  in- 
struments in  writing,  foreign  judgments,  specialties  on  records^ 
registers  of  birth  and  marriages,  made,  executed,  entered  intOy 
given  and  enregistercd,  by  and  between  peraons  residing  ix)  any  of 
the  United  Statej»,  or  in  any  foreign  kingj^om,  state^  nation  or  co^ 
lony,  beyond  sea  and  out  of  the  jurisdiction  of  the  atate,*  enacted, 

That  all  such  deeds,  if  acknowledged  by*  the  party  making  the 
same',  or  proved  by  the  number  of  witnesses  before  any  court  of 
law,  or  the  mayor,  or  other  chief  magistrate  of  any  city,  town  or 
corporation  of  the  town  o^  county,  in  which  the  party  shall  dwell^ 
certified  by  such  court,  pjr  mayor,  or  chief  magistrate,  in  the  man- 
ner, such  acts  are  usually  authenticaj;cd  by  them»  hairing  annexed 
thereto  the  attestation  of  the  plerk,  and  tlie  ^eal  pf  ,the  court,  if  ^ 
there  be  a  seal,  together  with  a  certificate  of  the  judge^  chief  jUa- 
tice,  or  presiding  magistrate,  as  the  case  may  be^  that  the  said 
attestation  is  in  due  form ;  and  all  policies  of  insurance,  charter 
partips,  powers  of  attorney*,  fo.rei^ii  judgment^  specialties  on- 

•  Powers  of  Attoi^icyibr  conffeBSftig/or  suffering  judgment  to  pass  by  de- 
fault, or  otherwise,  and  all  general  release  of  ewor  before  action  brought, 
are  uuU  and  void.  December,  1799.  %  f* 
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tecobii  rtj^iHtn  of  bitdi  atid  msmiget)  at  have  bteOf  or  shall 
he  ihadfe,  ^^etated)  entetal  into^  glten  4tid  enregUtered  in  duo 
fokm,  ftccbrding  tb  thb  latra  of  aueh  sute^  kingdonii  nation,  pro* 
ii&be,  islahd  or  ctAaofj  and  atteated  bf  a  notarj  pubUck,  with  a 
testimonial  fVoth  the  ptssper  oftcer  of  the  tky^  coiintf ,  corpora- 
tion or  borough',  whefd  such  nocary  pablick  shall  reaide,  or  the 
great  seal  of  such  state,  klagdom,  province,  island^  colony,  or 
place  bb^ond  sea^  should  be  evidence  in  aU  the  Courts  of  Record 
i;(rithlh  that  Conamotiirealth,  as  if  the  same  had  been  proved  in  the 
li^d  cburts. 

BilU  ofSxchan^e  in  Kentucky^    . 

Where  any  foreign  bill  of  eitchange,  which  liiay  be  drawn  for 
any  suni  of  money,  expressing  that  the  value  hai  been  received, 
shall  be  protested  for  non-acceptance  or  non-payment,  it  shall  car. 
ry  interest  from  tha  date  until  paid,  at  the  rate  of  10  per  cent,  per 
annum.  But  no  person  shall  pay  more  than  eighteen  months  in- 
terest from  the  date  to  the  time  it  is  presented  protested,  to  the 
drawer  or  endorser. 

The  holder  of  such  protested  bill,  may  prosecute  an  action  of 
debt  for  the  principd,  interest  and  charges  of  protest,  against  th6 
drawers  and  endorsees  jointly  or  separately,  and  judgment  shall  be 
given  at  the  rate  of  10  per  centum  per  annum,  as  aforesaid,  to  the 
time  of  such  judgment  and  legal  interest  upon  the  money  recover- 
ed, until  paid. 

Such  bills,  after  the  death  of  the  drawer  or  endorser,  are  consi- 
dered as  of  equal  dignity  with  a  judgment,  and  his  executors  or 
administrators  shall  sutfer  judgment  to  pass  against  them  for  debta 
due  on  protested  foreign  bills  of  exchange,  before  any  bond,  bill 
or  other  debt  of  equal  or  inferior  dignity,  under  the  penalty  of  pay- 
ing the  same  out  of  their  own  proper  goods. 

The  protest  may  be  made  by  a  notary,  or  if  there  be  no  such,  by 
any  other  person,  in  presence  of  two  or  more  credible  persons  x 
and  the  drawer,  such  protest  being  sent  to  him,  or  notice  thereof 
in  writing  being  given  to  him,  or  left  at  the  place  of  his  usual 
abode  within  fourteen  days  thereafter,  shall  pay  the  money  men- 
No.  XIII.  ^ 
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tioded  in  the  bUIy  with  legd  interest  from  the  date  of  the  protest  i ' 
and  he  to  whom  the  bill  ^lall  be  payaUe,  neglecting  to  procure 
the  protest  to  be  made,  or  due  notice  thereof  to  be  given,  shall  be 
liable  for  all  costs  and  damages  accruing  thereby.  If  the  bill  be 
lost  or  mislaid,  the  drawer  shaH  assign  another,  upon  being  indem- 
nified.—This  applies  to  bills  drawn  in  Kentucky  upon  persons  re- 
'  siding  within  the  state. 

If  any  person  draw  or  endOTse  a  bill  upon  any  person  out  of  the 
state,  but  within  the  United  States,  and  the  same  be  returned  un- 
paid with  ^  legal  protest^  it  shall  be  paid  with  legal  interest  from 
the  date  of  the  protest^  charge  of  protest  and  damages,  at  the  rate 
often  per  cent.    ■ 

Nothing  in  this  law  shall  authorise  a  recovery  of  money  from 
the  endorser  of  a  protested  bill,  unless  the  holder  shall  have  given 
Uie  endorser  a  reastnable  notice  in  writing  of  such  protest. 

February  J  1798. 

IirTERKST' 

When  partial  payments  are  made  of  bonds,  contracts  or  assur- 
ances for  money,  goods  or  property,  that  bear  legal  interest;  the 
interest  that  has  then  accrued,  shall  be  first  credited,  and  the  ba- 
lance of  such  partial  payments,  be  placed  t#the  payment  of  the 
principal.  December ^  1799. 

ALIENS. 

i 
Any  alien,  other  than  alien  enemies^  who  shall  have  actually  re- 
aided  within  the  Commonwealth  of  Kentucky  two  years,  may,  dur- 
iiig  the  continuance  of  his  residence  after  the  said  period,  be  ena- 
bled to  hold,  receive  and  pa^  any  right,  title  or  interest  to  any 
lands  or  other  esUte,  knowD  within  the  commonwealth,  in  the 
Ame  manner  as  citizens  may  do.  December^  1  SOOi 
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JPORM  OF  A  TURKISH  POWER  OP  ATTORNET. 

Translated  from  a  genuine  document  j  for  the  American  Lo^ 
^Journal, 


The  poor  bcfoie  the  Dhrine  Majesty  (be  bis  mtmorjr 
exalted)  Moha^mbd,  die  Son  i^MmtdAkwl  Stmfmd 
jpi  Mvuthaiana^  in  the  Dtstriot  of  Alezsndri»»  (the  weQ 
|>rc3CVTe4)  May  God  gnnt  hi^  mercy !  (^ajf 


(Given)  in  thp  Tribunal  of  the  moat  betxitifiil  hw^  «nd  in  idit 
assembly  of  the  most  resplendent  Sect,  in  the  Island  and  District 
of  Alexandria,  which  Grod  jM^serve  from  all  disgn^. 

In  the  presence  of  our  Master,  his  lordship,  the  legal  Judge, 
ytlSo  is  of  the  sect  of  Anefy^  now  Inspector  of  the  Jjudjgments  in  die 
«aid  district,  who  has  abore  afl[xe4  his  seal  and  signature :  God 

(^aj  Ml  this  is  the  Judge's  signatnre.  Which  is  affixed  at  the  top  ;  hence 
it  is  satd  a^rwards,  the  ab9fve  vfrisien,  and  nd,  as  with  QS,  the  undtrwcit'^ 
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-"zaaintain  him  in  his  elevated  rank !  Personally  appeared  the  mag- 
nificent among  his  countrymeny  M.  Josefih  Catna  Sutevj  Consul- 
general  of  Spain^  in  the  said  (^strict,  who  being  personally  pre- 
sent in  the  above  mentioned  assembly  of  testimonies,  has  certified 
against  bipwcl^  of  ^119  own  {fee  will*  vi^hoqt  being  ip  ^y  mv)- 
ner  constrained  to  what  is  hereinafter  set  forth,  (which  makes  this 
attestation  the  more  legal  and  proper)  tfiat  he  h^  ^pp^ted  to  be 
his  attorney  and  Lieutenant  in  l^s  pl^ce  and  in  the  place  of  his 
person,  Mr.  Michael  Thalamasy  in  order  that  he  may  act  in  his 
place  as  his  substitute,  in  all  matters,  circumstances  and  business 
that  may  concern  him  in  the  city  of  Berouth,  Now,  he  has  ap- 
pointed him  to  fill  his  place,  according  to  the  tenor  of  the  bull  and 
noble  ^rm4ifi»  ;  (q)  giving  him  a  general  an4  absolute  procura- 
tion concerning  any  thing  whatever  that  ipfiy  belong  to  the  Con- 
sular office,  and  has  constituted  him  i<^  jiis  p|ace  and  stead;  ac- 
knowledging all  that  he  may  say  or  jdo,  and  he  h^  Cf>n(§rred  upon 
him  every  power  which  the  law  requires  in  similar  cases,  with 
with  the  most  complete  perinissipn ;  ^  as  he  has  declared  and 
protested;  which  declt^tions  and  protestations  are  juridically 
acknowledged  sufficient  for  similar  things.  And  hb  testimony  on 
this  subject  has  beep  afiBrmed  agunst  him,  in  the  presence  of  the 
a 6ot;c  written  Judge,  pur  Master,  who  has  decided  agreeably  to 
this  testimony,  confirming  the  sanie  and  gifin^  it  the  form  of  a 
judgment  according  to  the  foym  prescribed  by  law. 

This  has  taken  place  and  been  written  on  the  fifteenth  day  of  th^ 
month  of  Djoumad,  (fifpt  of  August)  one  of  the  months  of  the  yei|r 
12  i,  (1804> 

fa  J  Th$  §ulti^'f  ^asfgtfa^Kr. 
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NOTES  OP  CASES 

decided  in  the  General  Court  qf  Maryland.^ 
UoQ.  JxRSMiAH  T.  Chase,  Chitf  Justice, 

Justices, 


JOBV  D0NS9  1 


JlipHi^l^p  SpI^IGGj  J 


Dixon  ^lade  and  wife,  versus  Robert  Morgan^ 
MAY  TERM,  1808. 

This  was  an  action  of  Debt  on  a  Testam^taiy  Bond,  to  reeover  a  legac]r* 
The  defendant  pleaded  a  general  performanoe*  to  which  there  was  a 
replication  on  the  part  of  the  plaintiff:  a  rejoinder^  no  assets  an4  pay- 
ment:  surrqoin^ef,  asiyts  and  non-payment. 

THE  pluntiff  contended,  that  acf^ording  to  the  pleadings,  it 
iras  incumbent  upon  the  opposite  party  to  show  that  he  had  legal- 
ly discharged  himself  ffpm  the  claim.  Swinb.  Test.  420,  and  14 
Vin.  466.  tit.  "  Inventory"  were  cited,  that  a  legatee  shall  recov- 
er of  an  executor  who  has  returned  no  inventory. 

For  the  defendant,  it  was  urged  that  proof  of  assets  lay  on  the 
plaintiff,  whether  a  legatee  or  distributee ;  and  that  a  defendant 
could  not  be  put  to  prove  a  negative.  The  Court  was  prayed  for 
a  direction,  that  before  the  plaintiff  could  recover  in  this  action, 
he  must  prove  assets  |n  the  defend^t's  hands:  which  direction 
the  Court  refused  to  give. 

The  defendant  then  offered  to  prove,  that  notliing  came  to  his 
hands,  except  evidences  of  debts,  which  were  afterwards  paid  to 

*  FfpiD  t)^  Notef  of  the  late  Judge  Sprigg. 
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him  iiiX]k>ntinentaI  money.    But  fier  Cur,  this  eTidence  is  inad* 

missible.     Under  the  plea  of  fiayTtienty  the  defendant's  account  of 

payment  made  by  him  was  admitted :  and  if  proved,  would  hare 

been  received  by  order  of  ^e  Court. 

Verdict  for  the  Plaintiffs. 

Martin  for  plaintifia ;  Johnson  ^  Hollingsivorth  for  defendant. 


Beall  V.  Beallj  Adm.  of  security  to  Testamentary  Bond. 

An  action  of  Debt  on  a  Testamentary  Bond  to  recover  a  distribop 

tive  share  after  payment  of  debts.    General  Performance  and 

Limitations..    Replications:  Rejoinders:  Payment^  &c. 

No  account  was  settled  in  the  Orphans'  Court,  by  the  Escecu- 

trix,  but  other  evidence  was  admitted  by  the  court  of  payment  of 

debts  by  her. 

The  defcndaiHs  olTereda  copy  of  a  judgment  against  Sarah  Bcall^ 
(not  Sarah  Beat,  executrix  J  s  and  parol  evidence  that  it  was  recov- 
ered on  a  debt  of  the  testator. 

The  Couit  thought  parole  evidence  that  the  testator  owed  a  sum 
of  numey,  svhich  the  Executrix  had  since  paid,  was  admissibly  i 
the  adnussion  of  the  Executrix,  on  which  judgment  may  have  been 
entered^  in  a  Court  of  Law,  in  her  own  name,  is  not  evidence 

against  her.  * 

Verdict  for  Defendant. 
Shaafl:^  Johnson  J  for  plaintiff:  Mason  j  for  defendant- 


Stephen  B.  GUI,  vs.  Giles  Cole. 

An  action  of  trespass,  brought  .'^Ist  Marchf  1801,  for  removing 
a  fence.  The  plaintiff  had  recovered  land  from  the  defendant,  by 
a  judgment  in  ejectment  in  this  Court,  which  judgment  was 
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tfterwards  affifmed  in  the  Court  of  Appeate.  During  the  peflQencf 
of  the  writ  of  Error,  the  defendant  ha4  removed  the  fence  from 
the  land.  It  was  admitted  that  the  plamtifiP  had  brought  an  action 
in  July  1801,  i^nst  the  defendant  in  the  Baltimore  County  Court, 
of  trespass  for  mesne  profits  from  10th  June  ir9S  to  29th  October 
1800:  and  judgmient  was  confessed,  Nov.  1803,  for  30  dollars. 

The  defendant  contended,  that  this  recovery  was  a  bar  to  th« 
present  action;  and  Run,  on  Eject,  164-^.  was  cited  to  prove, 
that  trespass  for  mesne  profits  b  commensurate  with  all  injuries 
done,  or  profits  withheld,  during  the  time  laid  in  the  deiftise.' 

But  the  Court  were  of  opbion  that  in  an  action  for  the  mesne 

profits,  the  plaintiff  recovers  damages  for.  the  pse  and  occupatfon 

of  the  land ;  and  that  a  recovery  in  such  an  action,  is  no  bar  to  aai 

action  of  trespass  for  a  trespass  committed  during  the  time  for 

which  the  recovery  was  had  for  the  mesne  profits :  the  Court 

were  also  of  opinion,  that  the  removal  of  the  fence  in  this  casey 

was  a  trespass,  unless  it  should  appear  to  the  jury,  that  such  re* 

retnoval  was  necessary  for  using  and  cultivating  the  land,  and  was 

made  for  that  purpose. 

Verdict  for  the  Pknntiff^ 

P.  B.  JPeyy  for  plaintilT:  HoUingMnoorthj  for  defendfltnt. 


Gahhefi  ad  sectam  of  certain  Negroes. 

This  W9»  an  appeal  from  a  decision  of  the  County  Court  of  Anifi^r 

Arundcl. 

A  deed  of  manumission  under  the  act  of  1753,  (ii^tluded  in  th6 
act  of  1796)  had  been  executed  in  the  presence  of  two  persons, 
one  of  whom  signed  it  as  such,  but  the  other  did  not.  This  was 
held  a  good  deed 

But  fier  Curiantf  Two  witnesses  at  the  execution  and  subscrib- 
jhg  the  deed;  as  sncht  su'e  necessary. 

Judgmetit  hei9f9rev¥r9edi 
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Ringgold's  L^ssee^  t;i.  Cheney. 

SjectmeM,  Defence  on  Warrant,  This  action  was.  brought  to 
recover  Lot  No.  2,  pftrt  of  Conicocheague  Manor.  Sd  JVbv  embers 
1768,  a  pieitetit  for  this  manor  issued  to  John  Morcton  Jordan,  un- 
der whom  the  Lessors  of  tha'plaintliTcUdm.  Defence  for  ^  Che- 
ney's Delight/'  and  ^Long  looked  for  come  at  last"  16th  July, 
1753,  a  warrant  issued.  Abv.  Certificate  returned,  land  called 
Cheney's  Delight.  I7th  April,  1762j  the  composition  money  was 
paid.  No  ^dnt  was  issued,  ^cause  it  wu  believed  to  lie  within 
the  resertes  of  Conicocheague  manor.  3 1st  December,  1^69,  cer- 
tificate for  «<  Long  looked  for  come  at  last."  1st  July,  1771,  a  pa- 
tent iMued  for  forty-one  acres. 

Th%  defendant  {Protected  himself  under  adversary  possession.^^ 
Witnesses  proved  possessiod'betweentwenty  and  thirty  years,  and 
•by  incloiures  for  part^  as 'marked  on  the  plat,  for  more  than  30 
years :  that  Jordan,  and  Ringgold,  his  grantee;,  had  claimed  part 
of  Cheney's  Delight,  as  within  the  -lines  of  Conicoheague  Manor: 
had  seen  Ringgold,  whose  will  was  proved  in  1774,  on  tbe.ma- 
nor. 

The  defendant,  to  have  the  benefit  of  a  bill  of  exceptions,  then 
prayed  the  Couft  to  direct  the  Jury  that  possession  for  30  years  of 
the  unincloaed  land  defended,  was  a  good  bar  against  a  legal  title 
in  the  plaintiff. 

But  the  Court  said,  nothing  but  adversary  possession,  by  actual 
inclosures,  would  bar  a  legal  title. 

The  plaintiff  gave  up  the  latid  inclosed^  and  took  a  i^rdict  for^ 
the  residue. 


Lodge  &  Co.  i;^. . 

^er  Cur.  Indebitatus  assumpsit  will  not  lie  agldnst  an  heir  for 

debt  of  his  ancestor.  JVoh  Prhs. 
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OPINION  BY  LUTHEBIHABTIN,   ESQUIRE* 

OK   A 

COVENANT  OF  WARRANTY, 


It  is  stated  to  me  thtt  William  Dudley  supposing  himself  to 
be  seized  in  fee ;  and  being  supposed  to  be  so  seized  of  certain 
property,  did  in  his  life  time  and  shortly  before  hb  death 
mortgage  the  same  to  Thomas  Williams  for  an  amount  near- 
ly equal  to  the  then  value  of  the  said  land,  and  died  intestate 
and  insolvent ;  that  in  consequence  Thomas  Williams  and  Jor 
seph  Williams  took  out  Letters  of  Administration  on  his  estate. 
It  is  stated  that  in  Massachusetts  the  adminbtrators  of  an  in- 
solvent estate  have  the  management  of  the  real  as  well  as  the 
personal  estate ;  that  they  may  alien  the  real  estate  of  such  insol- 
vent, which  are  liable  to  hb  debts,  under  a  permbsion  of  court 
grunted  upon  application.  It  is  further  stated  that  Thomfis  Wil- 
liams, to  whom  the  said  property  was  mortgaged,  did  convey  all 
his  interest  and  tide  by  virtue  of  the  ssdd  mortgage,  to  Increase 
Sumner  and  wife  ;  and  that  supposing  there  was  an  equity  of  re- 
demption remaining  in  siud  Dudley,  at  the  time  of  his  death,  im- 
der  the  direction  of  the  court,  the  adminbtrators  did  sell  that  sup- 
posed equity  of  redemption  to  Sumner  and  wife,  for  305/.  S«. 
Massachusetts  currency :  circumstances  are  stated  with  regard 
to  the  situation  of  the  records  to  free  all  parties  fr^m  imputation 
of  fraud ;  and  the  deeds  executed  are  stated  to  have  been  drawn 
by,  or  corrected  by  Sumner,  a  great  legal  character ;  whereas  tho 
grantors  are  stated  to  be  persons  without  particular  legal  know*^ 
ledge. 
No.  xtll.  it 
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It  is  further  stated  that  the  heir  of  William  Dudley,  discover' 
ing  that  the  lands  aforesaid  were  held  by  his  father  in  fee-tail,  and 
not  in  fee  simple,  as  William  Dudley  supposed,  has  recovered 
from  Mrs.  Sumner  the  lands  in  question ;  and  that  in  consequence 
Mrs.  Sumner  has  commenced  an  action  or  actions  of  covenant, 
of  some  kind,  to  recover  against  Thomas  Williams  and  Joseph 
Williams  one  or  both ;  and  that  she  founds  her  right  of  recovery 
upon  the  deeds  thus  executed,  the  monies  paid  in  consequence, 
and  the  warranties  or  covenants  therein  contaided. 

And  I  am  requested  to  consider  the  subject,  and,  as  far  as  in 
my  power,  give  an  opinion— Whether  she  has  a  right  to  recover 
any  thing ;  and  if  so,  to  what  extent  has  she  a. right  to  recover  ? 

Upon  the  case  so  stated,  if  Mrs.  Sumner  has  a  right  to  recover, 
it  must.be  founded  upon  actual  warranty  made,  which  may  ope- 
Tate  as  a  real  covenant,  and  on  which  the  writ  of  warrantia  chart  a 
may  be  issued,  and  on  which  if  real  actions  had  been  brought 
agaipst  Mrs.  Sumner  she  might  have  vouched  the  grantor  or 
grantors  to  warranty— or  it  mUst  be  on  such  words  in  the  convey- 
ances, as  will  operate  as  personal  covenants,  on  which  personal 
suits  may  be  brought,  and  damages  only  obtained.  Or  she  must 
be  entitled  to  recover  upon  an  equitable  principle,  that  having 
paid  money,  and  the  consideration  for  which  it  was  paid  having 
failed,  she  ought  to  recover  back  the  money  so  paid. 

1  will  examine  the  subject  under  each  point  of  view. 

And  here  it  will  be  necessary  to  distinguish  the  case  as  it  relates 
to  Thomas  Williams  the  morgagee,  and  to  the  same  Thomas 
and  Joseph  as  administrators  of  Dudley.  For  Thomas  alone  sold 
to  Sumner  and  wife  the  legal  estate  or  interest  under  the  mort- 
gage. For  this  transaction  and  its  consequences  Joseph  is  in  no 
manner  answerable, 

Thomas  and  Joseph  as  administrators  conveyed  a  supposed 
equity  of  redemption,  which  was  thought  to  have  remained,  after 
the  said  mortgage,  in  the  said  DucUey,  This  was  their  joint  act, 
and  for  the  consequences  of  this  act  they  ai*e  jointly  answerable,  if 
answerable  at  all. 

^as  to  the  deed  by  Thomas  Williams,  Dudley  had 
d  to  him  in  fee,  but  to  be  defeasanced  by  the  pay- 


^j 
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'  mem  of  a  sum  of  money.  This  iieed  operated  to  give  to  the  tsid 
Thomas  Williams  a  detemunable  or  base  fee,  liable  to  be  defeat^ 
ed  by  the  entry,  or  action  of  the  heir  in  tail.— ^Vide  Co.  Lit.  331. 
Margrave's  notes  with  the  authorities  there  cited. 

Thomas  Williams  had  therefore,  when  he  sold  and  conveyed  to 
Sumner  and  wife,  a  base  fee,  and,  had  not  the  issue  in  tail  enter* 
ed  and  brought  suit  within  the  time  limited,  this  fee  would  have 
become  undeterminable ;  and  Mr.  Sumner  and  wife  would  have 
had  an  indefeasible  esute. 

Thomas  Wijliams  by  hia  deed  tiftnveys  aiid  makes  over  ^  the  a« 
bove  recited  deed  and  bond**  that  is  the  mortgage  deed  and  Dud* 
ley's  bond  <<  together  with  all  the  right,  title,  interest  and  estate  in 
and  to  th^  same,  which  he  had  in  his  own  right  in  and  to' the  <amf , 
and  to  the  landM  in  the  4laid  deed  described,'*  he  afterwards  cove- 
nants with  Sumner  and  wile,  <<  that  said  prendses  are  free  and 
clear  of  all  incumbrances  by  him  the  said  Thomas  or  by  his  know* 
/(f<^f  mii(/e  saving  and  excepting,  €cc. 

He  further  covenants  ^  that  neither  himself,  nor  any  persOtt' 
with  his  procurance  or  consent  will  do  any  thing  to  invalidate  the 
aforesaid  deed  or  bond,  but  that  they  may  remain  as  a  part  of  the 
title  to  the  siald  described  premises,*'  &c. 

In  this  Atcd  therefore  there  is  nothing,  which  indicates  the  in- 
tention to  transfer  any  thing  but  the  interest  he  might  have,  be 
tbai  what  it  might,  and  the  covenants  only  to  go  to  his  own' 
acts. 

ShouW  h  be  suggested  that  the  words  <«  give  and  grant"  create 
by  ligal  construction  a  warranty  for  the  life  of  the  person,  I  an- 
swer that  on  such  warranty  the  only  remedy  Mrs.  Sunmer  could 
have,  would  be  by  the  writ  of  warrantia  ^hartae,  and  not  by  pcr- 
"<M)^  acdon  of  covenant  for  damages.    But  what  is  conclusive^ 
when  in  a  deed,  contaimng  the  words  "give  and  grant,"  there  is 
^^exfiress  sfiec4al  warranty j  this -shall  controul  what  would  be  the 
legaleffect  of  the  words  ^  give  and  f^rant,"  if  they  were  notac- 
compaioed  \*y  such  special  warranty ;"  for  the  msertion  of  an  ex- 
Pi^a  covenant  on  the  part  of  the  grantor  will  qualify  and  restrain 
H^CoTceand  operation  within  the  import  and  effect  of  that  cove- 
^^t>  ^  the  law,  when  it  appitars  by  express  words  how  far  tlie 
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parties  meant  the  warimity  sbould  extend,  will  not  cany  it  farther 
by  construction. 

Vide  Co.  Lit  383 — ^Hargrate's  note,  Sa2. 

On  tlie  deed  therefore  given  bjr  Thomas  Williams  to  Sumner 
and  wife,'  no  suit  can  be  $uatained  against  Joseph  Williams,  be- 
cause he  was  no  party  thereto.  Nor  can  any*  writ  of  warrantia 
chartse  be  brought  to  recoyer  lands  in  value,  because,  though  the 
word8{  <Vgive  and  grant,"  if  they  stood  alone  would  justify  such 
remedy,  yet  beihg  qualified  by  the  subsequent  engagement,  which' 
i^ot  only  shewd  that  the  said  Th#n*B  meant  to  convey  only  his  own 
right,  but  likewise  meant  to  confine  his  warranty  io  his  acts, 
thpir  words  are  restnuned  and  such  remedy  cannot  be  had.— -Nor 
can,  I  presume,  any  action  of  covenant,  as  a  personal  action  for 
damages,  be  founded  upon  the  said  deed,  because,  as  he  cove- 
nants only  against  his  own  acts,  and,  as  I  believe,  it  is  dot  sug- 
gested ^t  he  has  done  any  act  in  violation  of  his  covenants)  no 
breach  can  be  shewn  on  account  of  which  damages  ought  to  be  re^^. 

covered. 

The  next  question  then  upon  this  conveyance  made  by  Thomas. 

Williams  to  Mr.  and  Mrs-  S.  will  be  whet^r^  as  he  received  SAOL 
S«,  as  the  consideration  for  his  interest  so  conveyed,  and  as  by 
the  recovfuy  under  the  title  of  the  heir  in  tin],  that  consideration 
is  defeated,  Thomas  Williams  is  not  answerable  for  the  consider- 
ation money  ? 

It  has  been  determined,  that  in  many  cases,  where  mcmey  has 
been  paid  for  a  consideration  which  happens  to  fiiil,  i^  may  be  re- 
covered back. 

Shore  y$.  Webster  1  Term  R.  732  was  the  case  of  money  paid 
for  an  anrmUyy  which  was  not  duly  registered. 

Brigg'^  case,  Pahner  364t  cited  m^  Esp^  Nisi  I^rius,  was 
where  money  was  paid  to  defendant  on  a  promise  to  make  her  a  leas0 
of  land)  and  btfor^  the  lease  made  the  defendant  was  evicted,  and 
.cojnsequently  could  not  make  the  lease  pvomised.  t 

With  regard  to  real  and  personal  property  there  is  certainly  ft 

wide  difference  ;  whoever  having  personal  property  in  pOMee^mn^t 

.  sells  it  as  his  o^n,  is  thereby  considered  as  warranting  the  proper- 
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tfi  and  if  it  is  t^oovered  from  the  purchuer  he  may  haye  hit  rettte* 
df  against  the  vei^r. 

Lopd  JEUTmond  593-^alk4  ilOi  3  Mod.  261. 

Possesnon  of  personal  property  is  considered  as  the  indicium  of 
dtie  ^— But  it  is  there  determined  to  be  different  as  to  real  pro* 
perty,  because  there  the  purchaser  may  search  into  the  title ; 
and  cQf94ttt  emfiioris  there  the  rule.    Rd.  593.  Sd.  210. 

Co*  Litt.  102m  states  ^  that,  tho*  by  the  civil  law  every  man  i^ 
bound  to  warrant  the  things  which  he  selleth  or  conveyeth,  albeit 
there  be  no  express  warranty^  yet  the  common  law  bindeth  him 
not,  unless  there  be  a  warranty  in  deed  or  in  law ;  for  caveat 
emptor.'' 

As  to  the  sale  of  real  property,  although,  if  the  want  of  the  |i^e 
of  the  seller  is  discovered  before  a  conveyance  e<xecuted,  and  while 
every  thing  is  m  Jicti^  that  is  before  the  final  conveyance,  money 
pak)  may  be  recovered,  yet  it  seems  settled,  that  after  conveyan- 
ces attually  made  and  accepted,  if  the  land  is  evicted,  and  the 
deed  contains  no  warranty  or  covenants,  on  which  suit  may  be 
brought,  the  purchaser  is  without  remedy. 

And  the  reason  a{^>ears  clciarly  to  be  this,  it  is  presumed  that 
in  ftoch  case,  the  purchaser  sought  into,  and  was  satisfied  so  well 
with  the^  title,  that  he  was  willing  to  t^ke  the  property  at  his  own 
risqiifft)  and  not  to  hold  the  seller  answerable,  as  otherwise  he 
could  have  had  hi  thc/brmal  ^al  contract,  that  is  the  deed,  the 
protMon  made>  which  would  stipulate  the  liability  of  the  seller, 
itt  case  the  land  was  evicted.  The  law  upon  this  subject  is  dis- 
cussed in  Evans*  Essays,  action  for  nioney,  &c.  Cap.  2«Sec^3* 
Fonbknque  Book  Ist.  Cap.  5.  Sect.  dth.^In  the  note  at  the  be- 
ginning of  the- 8th  section,  page  3r0,  Fonblanque  takes  the  dis. 
tinction  between  where  the  consideration  fails,  or  is  discovered 
to  fidl,  before  the  agreement  is  mutually  fietformed  ;  and  where 
it  is  discovered  after  the  agreement  is  mutually  performed.  If 
the  fidhire  of  consideration  is  discovered  before  the  mutual  per- 
formance, then  equity  will  interpose  and  relief  may  be  had ;  other- 
wise not. 

Now  anngreement  for  the  sale  of  lands  is  noi  mutually  fierform^ 
ed  until  the  purchaser  halh  paid  hb  money,  and  the  seller  con-i 
Teyed  the  land. 


Digitized  by  VjOOQIC 


134 

•  Therefore  if  the  purchaser  hath  paid  his  mooeyy  but  before  he 
takes  a  conveyance,  discovers  that  the  seller  cannot  make  a  title, 
he  may  disafHrm  the  contract  and  denumd  back  his  money.  So 
also  if  after  takmg  the  conveyance  from  the  seUer,  before  the 
purchaser  pays  the  money,  he  discovers  that  the  ccmveyance  to 
him  executed  will  not  give  him  a  title,  he  m:^  &pply  to  a  Chance- 
iy  Court  to  relieve  him  from  the  purchase,  and  from  pa3rment 
of  the  purchase  money.  This  \ras  exactly  the  case  in  2d  Chan, 
cases  19,  which  I  have  not  seen;  but,  it  u  cited  in  Fonbianqiie* 
There  the  money  had  never  been  paid ;  the  contract  or  agreement 
bad  not  been  mutually  performed.  But  had  the  money  ht^tkfiaid 
by  the  one^  and  the  land  conveyed  by  the  other,  then  the  Contract 
or  agreement  having  been  mutually  complied  with,  neither  the 
one  nor  the  other  would  have  any  rights  or  remediea  against  the^ 
other,  but  what  arose  fix>m  the  deed  executed  between  them. 
.  This  is  perfectly  consistent  with  the  idea  expressed  by  Fon- 
blanque,  that  equity  will  not  a^er  nor  extend  the  agreement 
pf  the  parties,  where  those  agreements  have  been  jnutfuU* 
Iy  comfilied  vfithy  and.  final  instruments  of  writing,  for  which 
the  i^reements  were  preparatory,  ultimately  executed,  and  that 
the  acts  done  which  were  to  accompany  those  final  instrumentt,  or 
to  be  consequent  thereon  did  not  give  any  particular  remedy^— 
And  this  distinction  reconciles  all  the  authorities*  For  the  rule  of 
(;avcat  emptor  doth  not  extend  to  prevent  the  purchaser.  Id  he  dis- 
covers defect  of  title  even  after  the  conveyance  but  befone  pay- 
ment of  money,  from  spplying  to  a  court  of  equity  for  relief.  It 
only  extends  to  the  case  where  the  agreement  has  been  mutually 
executed^  U^t  is  where  the  money  has  been  paid  and  the  cottvejf" 
ancc  given ;  in  which  case  tlie  purchaser  shall  not  have  any  reme- 
dy to  recover  back  the  money,  unless  by  i*eason  of  warranties  or- 
covenants  in  the  deed^  by  virtue  of  which  he  may  be  entitled  to  re- 
medy. 

I  will  in  addition  observe,  if,  where  the  deed  contains  no  warran- 
ty on  which  a  Warrantia  Charts  could  be  brought,  or  covenants 
for  the  breach  of  which  personal  damages  might  be  recovei*ed, 
the  purchase  money  could  be  notwithstand'mg  recovered,  should 
the  lands  be  evicted,  it  nuts  an  end  lo  al!  distinction  between  gen* 
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eral  and  special  warranties,  or  between  coventntd  geivsral  and  spe- 
cial ;  as  upon  such  principle,  the  purchaser  is  entitled  to  his  re- 
teedy,  on  an  eviction,  though  his  deecl  doth  liot  contain  any  war- 
ranty, por  any  covenant  whatever. 

I  will  here  also  refer  to  the  case  of  Joseph  Johnson  va,  John 
Johnson,  3d  Bos.  8c  Pul.  Reports,  in  which  the  plaintiff  recovers 
500/.paid  for  lands,  where  the  title  could  not  be  made  good.  Lord 
Alvanley,  the  Chief  Justice,  says  (page  168)  "The  flaw  therefore 
being  discovered  before  the  purchase  vhi9  comfiUtedy  there  is  no 
pretence  that  the  plaintiff  bought  the  estate,  and  that  hqving^  ob^ 
Udned  the  title  for  vhich  he  had  contracted^  he  must  abide  by  the 
consequences.'*  And  in  page  170  his  Lordship  says  explicitly, 
^  we  by  no  means  wish  to  be  understood  to  intimate,  that  whero 
under  a  contract  of  sale  a  vendor  doth  legally  convey  all  the  title 
which  is  in  him,  and  that  title  turns  out  to  be  defective^  the  pur« 
chaser  can  sue  the  vendor  in  an  action  for  money  had  and  received, 
every  person  may  protect  his  purchase  by  proper  covenants; 
where  the  vendor's  title  is  actually  conveyed  to  the  fiurchtiser  the 
role  0^  caveat  emptor  applies.''  As  to  myself,  where  conveyances 
have  been  actually  executed,  tho'  the  land  have  been  subsequent- 
ly evicted;  I  never  in  the  course  of  my  j>ractice  have  kno>vn  a 
suit  supported  by  the .  purchaser  to  recover  back  the  purchase 
money,  as  for  money  had  and  received  to  his  use.  But  if  there 
were  not  contained  in  his  deed  warranties  or  covenants,  of  which 
he  could  have  the  benefit,  the  rule  of  caveat  emptor  has  been 
considered  to  apply,  and  the  purchaser  has  suffered  the  loss. 

I  think  It  may  fairly  be  concluded,  that  if  no  action  can  be 
supported  against  Thomas  Williams  on  some  warranty  or  cove- 
nant in  his  deed  to  Sumner  and  vrlfe,  no  action'of  any  kind  con  be 
supported  against  him. 

Unless  indeed : 

It  can  be  established  that  Thomas  Williams  ajt  the  tinore  he  con* 
veyed  to  Sumner  and  wife  knew  that  hi^  title  to  the  land  was  de- 
fective. In  that  case  the  law  will  consider  him  guilty  of  a  fraud ; 
snd  he  may  be  proceeded  against  either  i^  a  court  of  Chancery, 
whose  particular  province  it  is  to  examine  into  and  relieve  in  cases 
offran^t 
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Or  he  may  be  sued  in  law,  in  the  equitable  action  of  assumpsit, 
for  money  had  and  received. 

Vide  Douglas  6Sf ,  the  case  of  Bree  V9,  Holbeach.  Skinner  412* 
Salk.  22. 

But  whether  the  procedure  is  by  bill  In  equity,  or  by  the  equi- 
table suit  at  law,  no  consequential  damages  can  be  recovered. 
Nothing  can  be  recovered  but  the  actual  purchase  money  paid^ 
and  even  that,  according  to  some  authorities,  without  interest. 
And  though  the  thing  purchased  has  increased  in  value,  yet  the 
purchaser  shall  only  recover  the  sum  actually  paid. 

In  the  case  of  Moses  vs.  M*Farlane,  2  Burrow  1006,  Lord 
Mansfield  declaBcs,  that  <«  the  action  for  money  had  and  received  is 
in  the  nature  of  a  bill  in  equity  ;"  page  1 008  "founded  on  the  equi- 
ty of  the  case,  that  the  defendant  may  refund  the  money  he  receiv- 
ed ;"  page  1010,  "in  this  form  of  action,  plaintiff  fft/ff#/or  the  mO" 
ney  only**  (ibid)  "  the  suit  is  equally  beneficial  for  the  defendant :  - 
it  is  the  most  favourable  way  in  which  he  can  be  sued ; — ^he  can  be 
liable  no  further  than  the  money  he  received^  and  against  that  may 
go  into  any  equitable  defence,"  &c.  (ibid.)  Lord  Mansfield  cites 
the  case  of  Dutch  and  Wan*en — explains  that  the  action  was 
.  grounded  upon  the  firincifile  of  fraud  ;  and  expressly  states^ 
page  1012,  "if  in  that  case  the  shares  had  been  oimuch  morevo" 
iucy  yet  the  plaintiff  could  ow/y  have  recovered  the  252^.  10*. — 
the  sum  which  the  plaintiff  had  actually  ftaid^  upon  the  contract, 
for  the  shares." — The  case  of  Johnson  vs.  Johnson,  3d  Bos.  and 
Pul.  1 62,  shows  that  the  plaintiff  only  recovered  the  sum  of  mo* 
ney  actually  paid.  So  doth  the  case  of  Ellicot  v«.  Edward,  3d 
Bos.  and  Pul.  181,  and  in  Evans*  Essay  on  the  action  for  money 
had  and  received,  Cap.  9th— -the  same  principle  is  supported  ; 
that  no  consequential  damages  can  be  recovered,  nothing  more  ^ 
than  the  money  actually  paid,  and  that  without  interest 

The  same  law  as  to  not  allowing  interest  is  to  be  ibund  in  the 
case  of  Walker  t>*.  Constable,  1  Bos.  and  Pul.  306. 
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■  r  jiv«A»-  ^,  ,-.ih ; .ii -I  1^^  -./.../I.,  i*  w — ^      I  -  *.  «^  .... 

I  now  come  to  the  deed  executed  by  Thomas  and  Joseph  WilD- 
jgffy  as()j^{pjiys(|^^i^n^.Qf.t|i^i(^fK4»,  ^Qn  o£  William  Dudley.  It 
^belng^{kp{K¥^.iti^t  .WiMvMP^  D^dJejr.  .mp  .M^twd  of  the  .tends  in 
.4?«^%j^.^^.siii»Pte ;  At  W  fU«  supposed  tha^  there,  remained 
MM^J^9^  «C*dW»Pt»Wft  lihi^wV^  .aliswewblfi.  for.iiia'  debts, 
which  would  have  been  thfi^fBjbtd .Mx^l^adley  l)een  aCizad  in  feo 
j^^ll^yid  .h^(Q,wvif(r  t;N:4irSPUQn;of.the  Justice  of.the  Court 
fffiffmi^q^  ^)6f^  ^^  diAftflU^ th^M^iequitAble  iii&erosti  >as.admini#- 
j^ojjtjCf,t|i^{\^8a^j]!i}f .  Sumner  and  wife  to  whom  Thomas  sold 

I .  y^!y  JftV^.lrt^M^ti^8;/?«I».cw^^-  Tb«ia».aad  Joseph  .to  be  anr 
^jjrable.  in^t]^it^)«rj)^l^^  ^rottt^olthQWiown  est^ue,  except  the 
jno^jt,  clei^.ai^  W^Wypcai  ^g^grmem An  their.pRBt«  tathe  pui^ 
fhafcf,  jtljat  .^l^ear  y^oy^  bf^,  s^i^ii^w^ur^lU^n .  .Where^petsons  aott 
(^Qgrty  aa^  tri^s^^^^,  J94  j^^qiitiPrp,  as^dimnistratar^.aa  sherifi^ 
fUj^ag^ntSy Ji;!  %ct^.4f^  apy  p>^PAf^,  frkAuire  OxoUp  and  are  known  tm 
jhej»ujrchs^sf]:,tpsf4l\Q^^<^cap$ic4y»  I.belipTe  there  never. has 
J>eeo.one  IggaljdeiifrfiHpfAioiii,  iPC.!^ven;^  tUoagbt  that-tbo.  person 
5Q^€lijflg^wapan^yirer^l}te.  tp.tftApmrofe^afiC  for  t|i^<go9dP«9^oC  iu« 
tji^,,B;poyi4fi4  fhe.a^?iin,.9i:,BPspet|)»i^  piK^rty  badihoeo 

i^j^j^pae  ^who3£rjghtth.ej[8f}Wf.,p^yj4itfed*l89i  not^not 

tified  and  forbade  to  pay  the  money  over.  Was  if.  ever  heard  tbtift 
a^trps^e^^elUng  property  i^der  i^  trusty ,  which  \iras,  in  theiSfdzin 
a,nd.  i>0$sejsBio][i  of  |hifn  whojcreaysd  j(hf:  trusty,  h^^  been  mud^  an* 
jwevabl^^P^sons^l}^  ot^  SjC^couot  of  the  si^p,.. though  .^etitl^  prpvr 
e^  defecU^ve?  fl^A,  therc:,^eei).a cfA^  wlbicre  th^  sheriff,  under  9^ 
fi  ;,f  jj  :^^a^  y^^  R"?R^VtJ»,  whjcli  wW  act^^lly  Jio^^9M4  ^fy  iha 
^qfen^antglidMlffas/iUfirp^^  f^\^  ttM^ss^n^  find.pfMd  thft 

igpngy  Qvqr^^wifhQut  jw)tice,  jliat  jth^^sb^riflfhias  beep-held ,pprspi^ 
ally  answerable,  thoug;^  t|if  frtji9^9  Sffld  is  secover^d  from  the  pur* 
^^f^^^frv^*^^??^?^®^^?^'^^^  Wp.Kt^?^;-^  e§^utpr..op  ad* 
ministr^ttpr  has  sold  ajpy  ji^d  jpf  ,pf;QSci;|ty;  belonging  to  the  dx^pe^as*^ 
^^  oj^ .whicb^l^c  ^ece%|e4j^a%  pips^e^A^  PtJh^.  tin^e  pf  his  .death  a . 
^d,  w^ifjh^i^as  ^  tbaf^natjare.^^b^^the  executor  or  Adnuni^tratos 
had  ii^  yiat  chaiiac^^  a  ^i)^^  t9  se}!,  syrid  has  qdmiwtered  the  thq^ 
neyy  that  he  has  been  made  answerable  on  account  of  defect  of 
sitle,  or  eviction,  or  recovery  from  tlie  purchaser,  unless  the  ex- 
No.  XIII.  s 
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ecmor  or  administrator  had  notice  before  the  sale^  or  before  the 
pa7ment; 

It  is  decided  that  if  an  agents  who  of  course  acts  en  autre  droits 
i^eceires  money.for  bb  principal,  to  which  he  was  not  entitled,  and 
without  notice  pays  it  over,  the  agent  can  never  be  made  answer- 
.able  for  the  money— Vid.  4  Burrow  1985)  Sadler  t«.  Ersdis*— 
Bul.  Ni.Pri«  133,  Staplefield  v^.  Yewd.  ' 

I  will  not  contend  but  that  if  a  sheriff,  having  a  Fi :  Fa :  agamst 
the  goods  of  A.  lay  his  writ  upon  goods  of  B.  which  were  not  ih 
possession  of  A.  he  doth  it  at  his  peril ;  but  I  contend  if  the  she* 
riff  with  such  a  writ  executes  property  in  possession  of  A.  claim* 
«d  and  reputed  as  his  own,  sells  them,  and  pays  the  moiaey  over 
without  notice,  the  sheriff  can  never  be  made  answerable.  I  may 
also  admit  that  the  sheriff,  if  he  takes  goods  on  his  writ  against 
lA.  which  are  in  possession  of  A.  but  really  belong  to  B.  if  B. 
*  claim  them,  and  the  sheriff  wiil  sell  without  an  inquisition  to  jus- 
tify his  conduct,  he  may  be  answerable^  I  may  admit  also,  that 
if  (he  sheriff  on  the  Fi :  Fa :  against  A.  has  sold  property  belong- 
ing to  B.  which  was  in  possession  of  A.  and  before  he  pays  the 
money  over,  B.  informs  the  sheriff  of  his  right,  and  forbids  the 
payment  of  the  money,  should  the  sheriff  pay  the  money  over,  un- 
less by  the  order  of  the  court,  on  a  hearing,  he  might  be  answer- 
.  able. 

So  I  may  admit  that  if  an  executor  or  adminstt'ator  should  claim, 
at^  take  into  his  possession,  as  belonging  to  the  deceased,  pro- 
perty not  possessed  by  the  deceased,  or  known  to  be  claimed  as 
the  deceased's  property,  and  disposes  of  the  same,  he.  might  be- 
Cohie  answerablc^o  the  person  whose.property  was  thus  wrong- 
ftiHy  taken  and  disposed  of;  particularly  if  he  is  not  informed  the 
property  belonged  to  the  deceased,  or  if  before  payment  he  has 
notice,  and  afterwards  pays  the  money  over. 
•  My  principle  is  tliis ;  that  persons  in  whatever  character  they 
act,  who  transact  the  business  of  others  iin  disposing  of  properly, 
and  paying  ovfer  the  money  to  others,  can  not  in  any  case  be  made 
personally  answerable,  notwithstanding  that  those  for  whom  they 
acted  had  not  a  good  title,  provided  they  who  made  the  sale  had 
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npt  knowledge  gr  Information  of  the  defect  of  title  before  the  sale 
made,  or  at  least  before  paying  over  the  money.    ^ 

And  in  addition  to  the  examples  already  stated,  I  will  add  the 
qise  of  a  person  who  has  a  power  of  attorney  from  B.  authori* 
sing  him  to  sell  a  tract  of  land  claimed  by  B.  as  his  property.  The 
attorney  under  this  power  sells,  receives  the  money,  executes  a 
deed  to  the  purchaser  and  pays  the. money  over  to  B.  all  which  he 
doth  bona  fide,  having  no  knowledge  or  information  that  B's  title 
was  defective.  Surely  it  never  can  be  pretended  that,  should  the 
purchaser  be  evicted,  the  attorney  could  bp  made  personally  an- 
siverable. 
Ail  these  cases  I  consider  analagous  to  each  ether. 
I  will  next  examine  the  deed  to  deternune  whether  the  said 
Thomas  and  Joseph  Williams  have  by  any  clear  and  unequivocal 
engagement  made  themselves  personally  responsible. 

And  here  I  may  be  permitted  to  say,  that  where  property  is  sold 
for  the  benefit  of  others,  and  the  money  arising  £rom  the  $ale  is  to 
go  exclusively  to  the  benefit  of  others,  and  not  to  the  seller,  it 
cannot  be  supposed  the  seller  would  make  himself  personally  9X^ 
swerable,  so  that,  should  the  pr(q)erty  sold  be  evicted,  he  would 
be  obliged  to  n^J^e  compensation  for  it  out  of  his  own  propwt^ 
unless  he  ivere  a  fool  or  a  madman.  And  this  extreme  improba- 
bility against  such  act  being  done  is  a  correct  criterion  by  which 
we  may  examine,  and  decide  upon  the  act  which  has  been  done  ; 
I  mean  the  deed  executed  by  Thomas  and  Joseph  Wijlliams  to 
Sumner  and  ivife^ 

This  deed  begins  by  stating  themselves  to  be  ^  the  administra- 
tors of  all  and  singular  the  goods,  chatties,  rights  and  credits  of 
William  Dudley.''  This  shows  in  what  capacity  they  convey. 
They  further,  to  prevent  all  intake,  declare  that  the  conveyance 
they  make  is  under  a  licence  from  ^e  Justices  of  the  Court  of 
Common  Picas  to  sell  the  real  estate,  of  which  sadd  Dudley  died 
seized  in  fee  simple ;  they  stale  that  under  this  Ucence  they  only 
sell  the  M  equity  of  redemption,''  that  Dudley  had  in  the  premises, 
which  had  been  before  mortgaged  by  Dudley  to  Thomas,  and 
which  mortgage  was  that  day  sold  to  Sumner  and  wife.  It  is  there- 
fipre  roost  explicitly  stated,  that  the  property  they  were  convey. 
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ing}  was  not  property  in  which  they  had  any  interest  in  their  own 
ri^ht,  «ut  xMy2A  b^*^  kdministr^brd  '6f  DUdlej^;  ifid  ktl!h^  Giif' 
hia  creditors. .  "  *:   —    »/>:r.'  ^'vi   ...i.».»):  .m.  ...   .,!••» 

"^'They  dfefciare  that  the  snm  of  S05/.  5«,  the  consideration  money, 
,was  paid  td  thm  inYA4!?;^'c(^iti^  6f  admtilistfatdnr;^iuiti'thae!n' 
their  capachy'of  admmikmtors^'  ih€y  had')g;ittl^nV  g^rabtetf  ilid'^ld ' 
the  saidequity  of  red^mptidiT/ >  It  ikalAf ak  thUr  iafiaetty^&f  dS^" 
mHOBtrdtnr^ii  thdlt they isovenam,  ^axaxxhef  ti "admintstnttot^  csf 
afbresafd^  were lawfdUy  sbbeed: of  thc^emiBes/'^C^ti^ll^^Eaflfaiior 
possibly liiean' ahy  thing more'than that thisy  hitdleuers bf  adAiin- * 
istrationdiriy^  grknted)  ^and  had  ti  licence  from  the  court  Xb  irfeltid' 
they  could  not,  as  administrators  be  seized  in  any  other  nJafanaTi  -* 
as  Mr.  Sumner  must  have  weU4cbown;' '  The^  next  part  bf*lhe 
c6Tenantis«^i!n  th^  caftacii^ofnihninutrutvrtf  *<  thaflhe  pri* 
niisearwefcfree  and  elear  frohr  allfncutnftrancea  by  them,  or  wttlP* 
their  knowledge 'made^  aaTing-aadexcei^gf^  8tc;    ^ttirflOtx>nl]r*^ 
sh6w6  they-  actfjd  merely tffi  admini^tralOTsr, ^mt  is  an  vdtttttoiAil 
pfioof  they  i«eaat  -hot -tb  'make  tiKfttsH^evinnhCTr  ovirh^Tlghtibi;*"^ 
Btferable  for  l^e  goodness  oftfae  titl^.^  ^  ¥he  heift  bitaih^f tM  eo3»'' 
veoanc  -whA^  ts  ^  ftlao  ni[ade  in  thfeir  ^eapacity -a^'  dbdminiscratOiir/  il^ 
that'they  ha^^e  ^''mfheir'€aid  raflacity^  'gOdd  righf  to  sell  and'edi-'* 
Tef'thensame/'    Thisxiannbt  possibly*  be  Cbn^dere^  ttkr^ihg  * 
further  th^  a'cbvenadt'  tliat  they  Ittdf  Tegulari^^tSined^eltbrs  df  ^ 
administration,  and  ^had  'obtataodth^^couPtk^liccHilT  to  HeU)'  and  * 
Scunner  conM  not  {mt'know^hiU  tliey  hdd  nd'dther  rr^ht  fo  sell  of^' 
convey.'     •'•'   i'^- 1  •'    *  ^»  »  .  ..,v  -,    u>*>^  -•*    •     ;>-.•"''>''' 

The  last  engagement,  and  that  which  most  probably  is  relied 
upon)  is  ilofe  following  clauseln  the  ssdd  deed)^  *^  and  thkt  as  'ad«  * 
minlstratoirs  as  afore^d  ite  will  wttrrant  knd  defend  the  sahie  td"  ' 
the  said  Increase  Siminer  afid  Elizabeth,^  U^'ir  Keirs'and  assij^s  ^ 
foftcver  agwinst  the  lawfitrl  claims  *aifd  dfetnsmdS'of  all  pc'i^ns.**  " 
Tfcip  is  thc^codtltoding  part  of  a  tdvenarft'^xpre&iy  inltS'^<?jiwm;lij^ 
stated  ttr&emkde  by  thein  as  adtkimhtfdtbrs';  'ahd  itithiscolSfclud'- '* 
ing  clairscl they.-cxpnessdy  State  ihaCtlfis  tt^  ^cfMstalirhz/oH» 'tf/or^. 
«£zjrfftheywi)l'^arrant^aiiif defend,  ficC    The^  ii^3lfe"6f  flidr  eW' 
ga^etnentinMst  be  tak^n'tb^etheT:^a&dupoii 'thi^  lil*!nc)ple  this^  ' 
la^t^laiisd  (tannot^bkidf  ttfcm^fiivtHet,  thin  that  if  K  Ihbul4  b&  dis^  *' 
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be  evictea.  tncy  would  repay  the^urchasc  moncy,^o  tbc  purpha-/, 

^cr^  out  of  the  money  or /unds^  which  Jhey  tnigff^t  ^hqye  in,  thtit, 

Aandt  as  adminiatrators.     And  had  the  defect  .o(J  the  ti^le^b^^q  dja^ 

covered,    or  the  eviction^  tak?p^  pl.acC|.  wjjiilc^tl;«^.adimi)i5jt^^ 

had  property  of  the  deceased  in.their  hf^nd^   Pf^P^blr  tbc  jadminr. , 

islrators  would  fiave  been  bound  under  this  part  of  the  cpYenaDt^ 

to  ftave  repaid  the  purchase  money  out  pf  ,such  fund?.,   BiiLthey 
,t:;  4/     .V)»!»r..M'^:  :     -  :j-.     ,  '  ;  •  t,f  .     ^,    T. '*    .         .    '* 
having  paid  away  the  money  m  due  coupe  of  admim^t^fpn  wjtf)- 

om  any  notice Vare^   1  consider,  lil^^j  tl)e  a^ent,  whp  recov^r^  ^ 

money 'ior  his  principal  and  pays  it  over  without  potice«  free  from. 

o:r  -V'^  to- :»i.      MorV-/    .;.*'•.;      •••«  .     ^^    Ti  •     ;j.    .*  •     •' .m 

any  claim  against  them.^ 

To.  say  that  under  this  deed  Thomas  and  Joseph  .shall  be  answer-  ' 
able  in  their  own  nght,  and  p^^ut  of  tj^^ir  own  property,  is  to 
declare*  that,  when  a*  person,  actine  as  administrator,  covenants  . 
as  administrator,  that  as  administrator  he  will  warrant,  it  shall. • 
have  the  seme  efiect  and  operation,  as  if  ,he  had  acted  in  hU  own  ^ 
righty'  covenanted  in  his  own  right,  and  that  be  would  in  his  otpa  , 
right  warrant.  ^ 

'Wliy  were  the  words  «  %hit  as  adniinis^rators  they  coyenaiitc4**  ' 
and  *'  as  aaministrators  they  would  warrant"  inserted,,  but  expli-  / 
ciUy  to  show  t^ey  meant  not  to  make  themselves  an^wCiTable  in  ^ 
their  private  capacity,  or  out  of  their  private  fortunes?    -^^  i 
what  possible'  motive  could  administrators  have,  to  mdcc  them- 
selves  answerable. personally,  and  out  of^ their  o\y,n  fortunes,  for 
the  sale  of  their  intestate's  property,  th^  proceeds,  of  which  th^J.  ^ 
were  to  pay  over  to  his  creditors  or  representative's  ? 

bcre  also  let  it  be  observed  tha|  not  only  in,  signing  thp  ips^xu-  ^ 
ment  they  si^n  it  i^s  adininistrators,  but  also  in  thcj  j^ck^owledg- 
ment  they  repeat  it  was  done  as  administrators  ;  and  further  .that ., 
in  no  part  of  tne  deed  is  there  tetroduced  any.  cove^^aiit,  which  goes 
dircctljr  to  the  ri^ht  that  the  deceased  Du^lf^.  ??*^.f^  *^^  ^^  >  ^  : 
mean  in  no  part  of  '^he  deed  is  there  any.  foycnan^  or  yrj^rranty, .. 
that^Dudiey  had  an  indefeasible  .estate  in  fee  pimple,  in  the  land ; 
or  in  fact  that  Dudley  had  a  good  title  of  ajiy.kind. 

"iVhy,*!  woulrf  ask,  if  they  meant  to  be  answerable  in  their  own 
right,'  i^id  be  liable  under  that  conveyance  out  of  their  own  pro- 
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pcily,  should  the  title  be  defective,  why,  I  say,  all  this  waste  of 
ink,  paper  and  words,  de^ribing  themselves  from  the  beginning 
to  the  end  of  the  instrument  as  being  only  administratorsi— as 
acting  only  in  that  capacity  J 

There  can  be  no  question  but  that  the  expressions  above  refer- 
ed  to  were  inserted  to  hold  up  the  idea  that  the  administrators 
were  not  meant  to  be  considered  answerable  to  their  own  rights* 
There  can  be  no  question  the  administrators  considered  it  in  the 
same  point  of  view ;  and  if  gov.  Sumner  who  received  the  deed,' 
meant  notwithstanding,  to  hold  them  personally  answerable^  he 
practised  upon  them  a  deception  and  fraud,  which,  I  presume,  no 
person  would  wish  to  attach  to  his  memory. 

I  will  now  produce  some  few  authorities  to  show  that  where 
persons  have  acted  en  autre  droit,  and  as  agents  for  others,  have 
been  determined  not  to  be  personally  answerable,  though  they 
have  used  much  stronger  language,  from  which  it  might  be  ar- 
gued or  inferred  that  the  persons  meant  to  make  themselves  an- 
awcrable. 

The  first  case  I  shall  refer  to  is  M<Beath  vs,  Haldimand  I  Term. 
R.  172  to  182 ;  where  it  was  determined  that,  as  Haldimand  act- 
ed in  his  capacity  of  governor,  he  was  not  answerable  for  goods 
supplied  by  the  plaintiff  under  his  direction.  And  the  court  there 
said  it  was  of  no  consequence,  as  to  their  decision,  whether  the 
plaintiflT  could  have  any  other  remedy,  or  where  he  was  to  look 
for  it.  Justice  Ashurst  declares,  page  181,  "  the  true  question 
must  be  what  was  the  meaning  of  the  fiartiet  zx.  the  time  of  enter- 
ing intd  the  contract."  In  our  case,  every  word  in  the  deed  from 
Thomas  and  Joseph  Williams  shows  their  meaning  to  have  been^ 
that  they  were  only  to  be  answei*able  as  administrators^  and  not 
ficrsonally  ;  that  they  contracted  not /ffrfi<wza//y,  but  only  as  admin- 
istrators. He  also  says  that  "  no  man  would  accept  of  an  ofiic^ 
under  government  on  such  conditions."  So  may  it,  with  truth 
be  said,  no  person  would  accept  the  appointnient  of  executor  or 
adihlnistrator,  if,  for  all  that  property,  which  comes  to  their  pos- 
session as  belonging  to  the  deceased,  and  which  they  sell,  they 
should  themselves,  after  having  fully  administered,  be  held  aiij 
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Bwerable  out  of  their  own  property,  flhould  it  happen  that  the  title 
of  the  deceased  to  such  property  turned  out  to  be  defective* 

Umwin  V9,  Wolselyi  1  T.  R.  674,  is  also  a  stixing  case  in  &vor 
of  my  construction.  It  was  there  determined  that  Wolsely  wtm 
not  answerable  for  the  freighti  because  although  he  had  executed 
the  charter  party  himself,  yet  he  had  described  himself  in  th0 
prenllses,  as  <<  captain  Wolsely,  commander  of  his  Majesty's 
ship  Magnanime,  ficc.  on  account  of  his  majesty,  of  the  one  part,*' 
and  covenanted  ^  that  on  account  of  the  king  he  would,"  8cc. 

iBut  it  is  believed,  that  the  case  of  Hodgson  v«.  Dexter  decided 
in  the  Supreme  Court  of  the  United  States,  and  reported  by 
branch  345,  is  conclusive  on  this  point.  In  that  report  the  lease 
to  which  Mr.  Dexter  was  party  is  stated  verbatim.  Mr.  Hodgson 
for  money  paid  to  him  by  Mr.  Dexter  makes  him  a  lease  for  eight 
months  to  be  held  by  him  (who  was  not  a  body  corporate)  and  his 
successors,  with  a  covenant  on  the  part  of  Mr.  Dexter  that  he  and 
his  successors  should  and  would  at  all  times  during  the  said  term, 
keep  or  cause  to  be  kept  in  good  and  sufficient  repair  the  said  de- 
mised premises,  &c. 

The  .  house  was  burned  down,  in^Aile  he  was  Secretary  <^  War^ 
and  within  the  eight  months,  and,  an  action  of  covenant  being 
brought,  the  court  determined  that,  notwithstanding  the  woixis  of 
the  covenant,  as  he  was  in  the  premises  called  Samuel  Dexter, 
Secretary  of  War,  the  word  "  said"  in  the  whole  lease,  where 
his  name  was  mentioned,  should  be  as  forcible  in  his  favor,  as  if 
the  words  <<  Secretary  of  War,"  had  been  in  each  instance  repeat- 
ed ;  and  that  as  to  the  signing  and  sealing,  it  being  stated  thaC- 
the  M  said"  parties  have  hereto,  kc,  it  should  operate  as  to  Dex- 
ter, to  the  same  effect  as  if  he  had  signed  <«  Samuel  Dexter  Secre- 
tary at  War ;"  and  that  these  circumstances,  together  wi|h  the 
use  of  ihe  word  "  successors,"  were  sufficient  to  show  that  it  was 
the  intention  of  the  parties  he  should  not  be  liable  in  his  private 
capacity,  or  in  other  words  that  he  was  not  to  he  fiertonally  an- 
swerable. 

As  to  the  word  **  successors,"  the  court  only  availed  them- 
selves of  it  as  indicaUve  of  the  intention  and  understanding  of  the 
j>arties,  that  Mr.  Oext£r  wntracteJ  oply  in  his  capi^city  of  Secte- 
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'iitfy  <rf  Wir.  Pbr  in  ik^l  V^iffiiSh  iHevc  dah '  te"  nVaouW,  Vut 
that  a  tekVc'tb  Saltiiufel  Dckttir  ^ahll  lil's  ^successors  conveyed  tbe 
"«Ltfte'*!s<Jlfe,  Vs  If  it  *h:la  'Seen  ^to'S^Lilel'6'cxter,  lifs'exe'cutors 
Ittlia  Kfttfi^Afj^ti^ors.  Tb^fove'^Kis  Xi^.  llit.  45— .tfacon^s  Abri^. 
TltieX:di^tfmtfoliGW».  Eft.  ^  V<jl.  V^,  andV2Coike  Vdiif,  lo5i, 
ttrfc  ^uMcteht. 

Tfiet3is6  thehofDfcxfer  \i^as  dedfiea  i*pon  the  principle^  flb^ 
it  afjfj^tttVea  !!M*r.  D'cii^ter  dSd  hot  mean  lo  contract  m  his  "private 
and  pcrSbnM *6^&city)  i'oaA  fe)  be  itnswcrate  but  of  his  own  pro- 

WiB  Wy  t>tt^'3oti  ^y  thit;  ^li-c  woklng  of  tlic  Aec'a  from  Tho- 
thW  attd'J6&<tph  WdtiaAis  doth  h6t  ithiich  hvore  strongly  proveaiat 
Ihb^  <>h\y  VdeaaSt  Vo  eiigage  'a§  a!^rninlstrators,  and  not  to  niake 
tlieitlsblVd^  ililswfcrable  oiitoftteir  OvvnjjropertyJ  or  in  their  own 
right?  '  ^ 

III  the  ciaeS  of  Haldinlind,  Wolsely;  and  IJexCerJ  haci  liiev 
befell  M&de  persChiiily  ahsi^riii^blei  the  two  first  woiird  have  liad 
the  fedth  bfthfe  BritiiK  government  to  Have  tieeii  retiaid ;  lilr.  b'ex- 
$CT  would  have  had  the  faith^of  the  govcrnmeni  of  the  ti.  H,  tor  faiis 
Ihdfemiitfibatibti. 

Trief  th'Sfefb^ii  ^biild  have  suffered  but  a  temporary  uiconve- 
hience.  Hdv^  iniicK  Stronger  then  is  the  present  case,'  where  the 
proof  thW  Thbmai  afid  Joseph  Wifliams  did  not  mean  to  make 
tfif^m^elfed  pe'rsbhally  answerable  is  infinitely  stronger ;  and  in 
"*>hiCh,^  dho\i!d  thiy  be  iMide  answerable,  peribrialty,'  they  fiave  no 
T^^^^ — Sh'OiIld' it  b'€  sliid  there  is'  an  eq[ual  hardsliip  as  to  the 
^fcfiader,  who  ni&y^i^'rliaps  have  no  redress,  I  consider,  it  is  one 
of  tltos^  cased'  in  which  the  rule  of  caveat  emptor  takes  place  ;* 
and  that  ittth'^'  ca^es  I  Akve  cited,  particularly  Macbeattf  t/«.  Hal- 
dinlat%d,'  if  was  dfet^i^mined  that  it  was  of  no  consequence,  whe- 
ther phinliir  hath*  remedy  against  any  other  jierson,'  and  that  the 
6rily  question  was  in  wliiat  capacity  did  tlie  defendant  contract,* 
Aid  in  what  character  was  he  answerable. 

I  ^h^^^  now  proceed  to  examine  to  what  extent  are  Thoma^  and 
Joseph  Williams  insw^rable,  if  answerable  at  all! 

I  hdve already  cKscUssed  tnis  question  as  to  the  deed  executed  bj 
l^Horrfas  fot'the  mbrtgaged  interest :    I  have  ciideavoured'to  show 
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that  on  that  deed  Thomas  is  alone  answerable,  and  that  he  can- 
not be  himself  answerable,  unless  upon  the  ground  that  he  was 
guilty  of  fraud, — and  then  oaly  to  the  amount  of  the  sum  he  actu- 
ally reccTvedy  perhafis  with  interest ;  this  sum  recoverable  only 
by  suit  in  Chancery,  or  the  equitable  action^  for  money  had  tvA 
received  to  the  use  of  the  purchasers.  I  have  stated,  what  no 
person  can  doubt,  that  Mr.  Joseph  Williams  cannot  be  in  any 
manner  answerable  by  that  deed,  because  he  was  net  a  party 
thereto. 

I  shall  therefore  confine  myself  to  a  view  of  the  deed  executed 
by  Thomas  and  Joseph  Williams  conveying  the  equity  of  re- 
demption. 

If  they  are  answerable  tipon  this  deed,  it  must  be  because  them  ^ 
«re  words  therein  which  amount  to  a  direct  warranty,  or  words 
which  amount  to  a  warranty  in  law,  or  words  which  amount  to  n 
personal  covenant,  on  which  a  personal  action  of  covenant  may  be 
brought  to  recover  damages  only. 

An  express  warranty  may  be^  where  it  can  exist,  created  by  the 
word  "  warrantizo,"  or  in  English  <*  warrant**  in  its  proper  tcnsea 
and  persons.  The  word  "  dedi,'*  or  «•  give,**  also  may  create  a 
warranty  by  operation  of  law ;  but  every  reason,  which  I  have  as-» 
signed  why  the  word  "give'*  in  the  deed  from  Thomas  Williams 
doth  not  create  a  warranty,  equally  applies  in  the  case.  However 
in  the  deed  from  Thomas  and  Joseph  Williams,  it  may  be  said, 
the  words  «  we  will  warrant"  are  actually  inserted  in  the  covenant, 
and  therefore,  the  technical  expression  being  used,  there  can  be 
no  doubt  but  in  this  deed  there  is  an  express  legal  warranty. 

To  this  I  answer  a  warranty  cannot  be  created  but  by  a  convey- 
ance which  transfers  a  legal  eMtqte  in  the  thing  warranted,  which, 
must  be  of  freehold  or  a  greater  estate,  for  to  no  other  estate  can 
it  be  annexed.  Vid.  Co.  Litt.  101b— 366a.  380a.  Bac.  Abrid. 
Gwil.  Ed.  7  Vol.  226,  227.— These  authorities  show  that  a  war- 
rqnitf  can  only  be  annexed  to  legal  estates  of  freehold  or  inherit- 
ance ;  and  can  only  be  created  by  such  legal  conveyances,  as  con« 
vty  a  legal  estate  of  freehold  or  inheritance.  But  what  was  trans- 
ferred by  the  deed  from  Thonvis  and  Joseph  Williams  to  Sumner 
and  wife  ?    No  legal  estate  ;-->Nothing  but  an  eqvUy  qfnd^mfi^ 

No.  xm.  T 
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(ion.  The  whole  legal  estate  was  transferred  by  the  deed  froni 
Thomas.  Nothing  remained  in  Dudley  at  his  deaths  but  a  mere 
equity  qf  redem/ition.  That  equity  of  redemption  was  all  that  his 
administrators  did  sell ; —  it  was  all  they  could  sell.  But  to  the 
transfer  of  a  mere  equitable  mtereat  no  warranty  can  be  annexed ; 
which  only  can  be  annexed  to  a  legal  estate  of  freehold  or  inherit- 
ance. ' 

But  suppose,  for  argument's  sake,  the  words  used  in  the  deed 
amount  to  a  warranty,  fend  that  the  estate  thereby  conveyed  is 
such  to  which  a  warranty  might  be  annexed ;  what  is  the  re- 
sult J 

<<  A  warranty  concerning  freeholds  and  inheritances,"  as  this 
is,  if  a  warranty  i^t  all,  ^is  a  covenant  real  annexed  to  lands  or 
'  tenements,  whereby  a  man  and  his  heirs  are  bound  to  warrant 
the  same,  and,  eitHcr  on  vouchevy  or^by  judgment  in  a  writ  of 
noarrantia  charta,  to  yield  other  lands  and  tenements  to  the  value 
of  those,  which  shall  be  evicted  by  a  former  title,  else  it  may  be 
used  by  way  of  rebutter,"  7  Bac.  Ab.  Gwil.  Edi  225.— Co.  Lit- 
865a.  and  the  authorities  there  cited.    ^ 

As  a  rebutter  the  warranty  might  have  been  used  had  Thoma^ 
and  Joseph  Williams  or  their  heirs  brought  suit  to  recover  the 
lands  conveyed  from  Summer  and  wife  or  some  person  claiming 
under  them,  even  though  the  plaintiffs  claimied  under  a  different 
title.  (I  mean  supposing  it  operated  as  a  warranty,  and  affected 
Thomas  and  Joseph  in  their  own  rights.)  Had  any  action  been 
brought  agfdnst  Mrs  Sumner  to  recover  the  said  property,  of  that 
nature  in  whicli  voucher  is  allowed,  her  remedy  would  have" been 
by  vouching  Thomas  and  Joseph  Williams  to  warrant  the  same  ; 
and  if  the  plaintiff  recovered  against  her,  she  upon  the  voucher 
would  have  had  judgment  against  Thomas  and  Joseph  for  other 
lands  to  the  value  of  those  evicted. 

But  as  the  suit  brought  against  Mrs.  Sumner  was  not  of  a  nature 
in  which  Thomas  ^nd  Joseph  Williams  could  be  vouched,  and  as 
the  suit  was  not  brought  by  those  who  could  be  rebutted  by  virtue 
of  the  warranty,  it  wHl  follow,  that  if  a  warranty  is  created  by 
the  deed  in  question,  Mrs.  Sunmer's  remedy  under  that  warranty 
i^  by  a  writ. of  warrantia  c&artae ;  a  writ  which  is  supplementary 
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'iQ  place  of  voucher,  where  that  cannot  he  had,  and  is  in  nature  of 
voucher— Hobart  21— RoHvt.  Osborne;  and  in  which  suit  she 
would  have  judgment  to  recover  other  lands  or  tenemefit9  to  the 
value  of  those  evicted  by  a  former  title.  See  Co.  Litt.  365a. 

Thus  then  it  appears  tliat  when  a  person  can  vouch  by  virtue  of 
the  warranty ;  and  where  not  being  able  to  vouch,  the  writ  of  war- 
rantia  charts  is  resorted  to  as  supplementary  in  place  of  voucher, 
the  person  who  has  the  benefit  of  the  warranty  recovers  othet 
tand9  or  tenements  to  the  value  of  those  evicted.  It  is  scarcely 
worth  while  here  to  observe  that  when  the  warranty  is  used  as  a 
rebutter,  nothing  is  recovet^dy  but  the  fUaintiff  is  prevented 
from  recovering  the  lands  to  which  the  warranty  is  annexed. 

Here  in  tiie  course  of  the  investigation  it  is  important  to  ascer- 
tain what  is  tlie  value  which  is  to  be  recovered ; — or  in  other 

words  how  is  that  value  to  be  ascertained,  or  to  what  time  is  it  to 

> 
relate  I 

And  here  I  lay  it  down  as  clearly  established,  that  the  value  to 
be  recovered  either  on  voucher,  or  on  the  warrantia  charts  is  the 
value  of  the  lands  evicted  at  the  time  when  the  warranty  was  made^ 
and  not  the  value  at  the  time  of  the  recovery  :  and  this  whether 
the  property  to  which  the  warranty  is  annexed,  has  become  of 
greater  or  less  value.  ' 

As  authorities  for  this  position,  I  will  begin  with  the  yea^ 
books ;  and  as  they  are  not  generally  in  our  law  libraries,  X  will 
give  extracts  from  them  with  ti*anslations— -19 1  H.  6— -46. 

(Here  Is  inserted  the  original  Norman  French.) 
(Translation.) 

^  And  on  the  writ  he  may  show  that  ^irhcn  the  land  was  givent 
in  fee  it  was  only  wgrth  10/.  a  year ;  and  in  case  the  land  by  being 
built  upon,  or  by  any  accidental  circumstance  relating  to  it,  as 
where  a  mine  of  gold  or  silver  is  found,  has  become  at  the  present 
time  worth  100/.  a  year  ;  and  the  tenant  is  impleaded  and  vouch- 
es the  feoffer  to  warranty,  and  he  enters  into  warranty,  he  may 
say  that  at  the  time  when  he  made  the  feoffment,  the  land  was 
worth  no  more  tha.t  10/.  a  year,  and  thus  &r  he  is  ready  to  enter 
into  the  warranty,  and  this  shall  be  a  good  plea  for  him.  And  so 
fyx  has  recovery  been  according  to  our  own  books  in  valucw 
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So  in  such  case  he  ahaU  not  be  bound  to  warrant  for  more  than 
the  val,U0  when  the  feofiPment  was  made.    ' 

But  if.he  enters,  into  warranty  generally^  he  shall  render  in  va- 
lue accQi;ding  to  what  the  lands  are  th^i  worth  ^  unless  he  can  bar 
the  demandant's  claim*" 

This  authority  clearljr  proves,  that,  by  pleading,  the  person* 
who  is  to  be  affected  by  the  warranty  may,  in  case  the  lands  have 
become  more  valuable  than  when  the  warranty  was  made,  that  is^ 
when  the  feofTment  or  deed  was  executed*  which  contains  the 
clause  of  warranty^  show  what  was  the  value  afthe  time  when  the 
warranty  was  made,  and  he  shall  not  be  answerable  beyond  that 
value. 

But  if  he  neglects  to  do  so,  ai^d,  when  he  comes  in,  enters  into 
warranty  generally,  that  is  without  showing  the  value  when  the 
warranty  was  made,  the  recovery,  unless  he  can  bar  the  demand- 
ant from  any  recovery,  shall  be  according  to  the  value  of  the  lands 
at  the  time  when  he  came  into  court  and  entered  into  the  ztfarranty  ; 
and  for  this  plain  reason,  in  such  case  there  would  te  nothing  to 
sliow  tliat  the  value,  when  Jie  entered  into  warranty,  was  greater  ^ 
than  when  he  made  the  warranty. 

The  next  case  I  shall  cite  is  19  H.  6 6l-^The  passage  I  ex* 

tract  is  from  a  long  case,  and  has  the  authority  of  Judge  Newton  ; 

at  is  as ^1  lows :  •         . 

.    (Here  follows  the  original.) 

f  Translation,  J 

"  If  I  alien  land  with  warranty  of  the  value  of  40  shillings,  and 
afterwards  in  consequence  of  a  mine  of  lead  or  tin  being  discover- 
ed on  the  same  land,  it  becomes  of  the  value  of  40  pounds  a  year, 
if  the  tenant  be  impleaded  and  vouches  me,  and  at  the  grand  caipe 
ad  valentiam  (^a  particular  process  in  such  cases)  I  come  in,  Juidtbe 
demandant  cani>ot  be,  harped  frofli  recovery,  I  may  take  issue  with 
the  tenant  what  was  tlie  value  of  the  land  at  the  timte  of  the  war* 
rantyj  and  shall  not  render  more  in  value.  Ergo,  your  case  is  not 
Jaw,  for  i'ninc  hatli  been  adjudged.** 

Inhere  is  another  case  30  Ed.  3.  14. 

A  writ  of  ward  wa^  brought  against  Simon  Simeon  and  his  wife^, 
who  vouched  the  lady  B^dojff. 
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A  p^t  pMt  of  tke  Gflse  turn^  upon  tho  iti^nner  in  which^  thct 
pleading  should  be  conducted}  li^ut  it  is  determined  that,  unless 
for  wa^  of  proper  pleading,  tbe  person  who  is  liablp  under  the 
urarraaty  shall  pot  he  answerable  {or  the  vali^  of  the  wardsliip  be* 
yoiyi  what  it  was  worth,  wh^n  tJlie  warranty  wsjs  made,  although 
laodslMd  4escende4  in  the  mean  ticae  to  the  infant,  which  render- 
fdth^  wardship  at  the  time  of  ^  recovery  of  much  greater  value, 
lbA»  k  w^  at  the  tmc  when  the  coavay4Uioe  of  the  wE^dship  mk) 
iran^ty  '^as  made. 
,  Tbe  q(9^  as  reported  is  a$  ibilows : 
.  (iierf^  is  inserted  the  original,) 

r  f  fe#;«aa^  K^iere  Philippa,  queen  of  Enghind  brought  a  writ 
9f.  Wwfi  iis^99t,  $tmon  Simeon  and  MaM^  his  wi&,  who  vouch- 
ed to  Warranty  the  lady  BardolfT;  during  th^  pi^ocess  against  the 
vou^bft^'  Maud  the  wife  of  Simeop  died,  And  afterwards  the 
lady  AvpMS  caaie  into  oourt,  and  alleged  the  death  of  Maud. 
Smlttbis^wes  n^  admilled  an  excise  for  ^r  by  reason  of  which  she 
MmM  bd  excttii^diroin  fentenng  into  the  warranty.  And  if  she 
koidieatcv^d  intotfae  wutfanty  ake  could  ltt>t  have  been  recei?^  to 
ItfKve  saidtbiti,  because  sfce  would  bav*e  "wtirranted  also  to  a  per* 
aoQwlio  Wasifiire.  i 

V(^ercfore  she  demanded  what  they  had  to  biAd  her(to  warrant 
ty).'Suiieapiioducedadsedby  which  lady  Bardolff  had  granted 
the  wtrdsiihp  to  dhe  wife  of  SiMon,  that  is  to  Maud9.wUle  she  was 
tele,  hod  sttd  he  had  taltenher  to  wife,  by  which  as  tt  (the  war4r 
shsp)was  biit  a  chattel,  it  was  vested  in  the  person  of  the  hus- 
hjand ;  aodao  by  (that  deed  he  would  bind  the  tedy. 

And  the  lady 

den^Mdd  jadgment  whether  she  was  ob&iged  to  enter  into  war. 
ranty ;  and  notwithstanding  it  was  the  opinion  of  the  court  that  she 
iteiiid.iMrachelnt,  andinasmudi  as  she  has  counterpleaded  the  war- 
nflity  in  tlie  manner  whether  she  ought  to  warrant,  and  had  on 
this  demurred  in  judgment,  it  was  awarded  that  the  queen  recov» 
er  against  Simon,  and  that  Simon  recover  against  lady  BardolfT; 
and  a  writ  issued  to  the  sheriff  to  ^xund  tho  wardship  and  the 
marriage,  who  returned  that  they  were  worth  200/.    Whereupon 
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a  writ  came  from  the  chancery  to  bring  into  the  ehancery  the  re- 
cord and  process  by  reason  of  error.  Sec. 

Wich':  Appeared  at  the  bar  in  behalf  of  lady  Bardolff,  and  said 
she  had  sued  a^nst  the  queen  by  petition,  and  prayed  that  the 
record  might  not  be  sent  into  chancery.  And  he  further  said  that 
thougl^  the  sheriff  had  returned  the  wardship  to  be  worth  ^KK)/.—. 
it  was  at  the  time  when  lady  BardolfT  was  seized  of  the  ward  and 
leased  to  Simon  woith  no  more  than  10/'— and  that  the  value  now 
^  returned  by  the  sheriff  is  because  of  lands  i^hieh  hare  descended 
to  the  infant  since  said  lease,  and  while  the  infant  was  in  the  ward- 
ship of  Simon,  which  was  an  advantage  to  Simon,  but  not  to  lady 
Bardolff ;  wherefore  he  prayed  that  the  reference  should  be  to  no 
other  time  but  that  when  the  wardship  passed  from  the  posse&doi^ 
of  the  lady,  and  that  only  so  much  as  it  was  then  worth,  shooM  be 
accounted  for,  and  no  more. 

Stouf :  Did  the  remainder  of  the  land  of  which  you  apeak  de- 
scend after  the  judgment  of  the  recovery  in  value,  or  before'?  •. 

Burt :  Whether  before  or  after  we  consider  that  the  payinent 
can.  only  relate  to  the  value  which  passed  by  our  deed  ;  for  If 'tod 
shall  become  more  valuable  by  buildings  being  erected  thereon^  ot 
in  any  other  manner,  he  who  recovers  in  value  shall  re^iover  only 
^  according  (o  that  which  the  land  was  worth  at  the  Ume  of  the  coo* 
veyance  and  no  more  ;  so  here. 

Fish  ;  In  the  case  you  mention  if  you  enter  into  warranty  sim^ 
ply,  without  protestation  that  the  land  is  worth  >  more  Jibw  than  it 
was  formerly,  when  the  alienation  was  made,  you  would  be  bound 
by  the  value  as  it  now  is,  for  of  any  other  value  neither  the  court 
nor  the  sheriff  can  have  any  authority  to  enquire,  unless  it  is  alleg- 
ed by  plea." 

I  have  here  tnuislated  as  much  of  the  calse  asis  particularly  per » 
tinent  to  the  question. 

Passing  from  the  year  books,  I  find  in  Brboke's  Abridgmenfci 
a  book  of  great  authority,  under  the  title  Recouvrie  in  Vaiue^ 
PI.  59. 

That 

(Here  follows  the  orig;inal  French.) 
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C  Tranaiation,)  , 

^  Id  a  precipe^  vhen  the  tenant  of  the  land  vouches  to  wan^ty, 
when  the  heir  of  the  feoffee  has  much  increased  the  value  of  the 
land  by  building  upon  it»  an  enquiry  shall  be  made,  what  was  thr 
value  of  the  land  at  the  time  of  the  warranty/'. 
So  in  Brooke,  title  Voucher,  Plac.  69.  it  is  stated : 
(Here  follows  the  original.) 

*^  An  assize  by  Newton.  A  man  makes  a  ieoffment  with  war- 
tan^  of  lands  of  the  value  of  10/.  a  year,  and  the  feoffee  improves 
it  by  building  thereon,  or  in  any  other  way,  so  that  it  becomes 
worth  40/.  a  year,  and  he  is  impleaded  and  vouches  the  feoffer : 
there,  if  he  says  at  the  time  of  the  feoffment  the  land  was  worth 
4>nly  10/.  a  year,  and  so  far  he  is  ready  to  enter  into  warranty,  this 
is  good  and  he  shall  not  render  in  value  beyond  10/.  a  year.  And 
otherwise,  (that  is  if  he  doth  not  so  plead)  he  would  render  40/.  a 
year.  And  in  the  same  year  in  assise  in  folio  61  per  Newton  ;•— 
If  a  man  aliens  land  with  warranty,  which  is  worth  40  shillings  a 
year,  and  afterwards  in  consequence  of  a  mine  of  lead  or  tin  being 
foimd  thereon,  it  becomes  worth  40/.  a  year,  if  the  tenant  is  im- 
pleaded and  vouches  me,  and  at  the  grand  cape  ad  valentiam,  I 
come  in  and  cannot  bar  the  demandant  from  recovering,  I  may 
lake  issue  with  the  tenant  of  what  value  the  land  was  at  the  time 
of  the  warranty*  and  I  shall  not  render  more  io  value  ;  which  is 
not  denied." 

Descending  from  Brooke  to  RoIIe's  Abridgment,  we  find  under 
thetitle  Voucher  letter  T.  Plac.  1. 

<<  Home  recovera  en  value  selonque  le  value  d'el  terre  al  gar- 
rantie  fidt." 

^  A  man  shall  recoirer  in  v^ue  according  to  the  value  at  the 
time  when  the  warranty  was  made"-— So  Plac.  3d. 
.    (Here  follows  the  original.) 

f  TYanMiation^J 

<<  As  if  land  becomes  of  greater  value  than  it  was  when  the  war- 
ranty was  made,  as  by  the  discovery  of  mines  of  tin,  &c.  he  shall 
not  be  answerable  for  this  increased  value,  but  only  fee  the  value 
at  the  time  when  Ae  warranty  wat  made,'' 
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Plac.  4.    (Here  follows  the  ofigmal.) 
fTranalation.) 

<<  If  a  man  grafito  a  ward,  wKkK  creates  a  warranty  in  ktw,  and 
After  the  grant  other  lands  descepd  to  him,  hy  which  the  ward  is 
of  much  greater  val^e,  yet  he  who  granted  the  ward  ahall  not  be 
answerable  according  to  this  increased  valu€,  but  wtlt^  according 
to  the  value  at  the  time  when  the  w^n<«my  was  created  i  although 
the  whole  ward  and  right  of  marriage  passed  to  the  grantee  at  the 
time  when  the  warranty  was  first  created ;  and  the  reason  h  be- 
caose  the  increase  in  vahie  arisen  from  a  descent  alter  the  cte^tion 
of  the  warranty.** 

In  Viner's  Abridgment)  title  Voucher  (Tb.)  page  145  lA  the 
placita  1.  3.  3.  Sc4.  and  the  notes  thereto,  we  find  the  same  princt- 
pleb  recognized.  And  in  page  \At  of^ame  vol.  pi.  d.  at  the  to^ 
of  the  page,  it  is  there  stated  that  (suppbsing  the  land  of  the  seme 
vahie  at  the  time  he  enters  into  the  warranty,  as  it  was  when  the 
warranty  was  mude)  if  the  land  warranced  becomes  of  greater  ira- 
iue  after  the  entry  into  the  warranty,  the  voucher  shidi  only  render 
V^  value  according  to  the  value  at  the  time  when  the  warresity 
was  made,  because  he  had  no  opportunity  to  plead  the  special 
matter. 

Hence  it  appears  that  so  clear  is  the  prhieipley  that  unless  there 
is  default  in  pleading,  the  person  who  is  bound  by  the  WftftenQ^, 
shall  only  be  answerable  for  the  value  of  the  land  at  the  time  when 
the  warranty  was  made  :  that  if  any  thing  happens, 'after  he  has 
appeared  and  efitered  into  warranty,  by  which  the  value  was  en- 
creased,  he  shall  not  be  answerable  accerdhig  to  the  value  at  the 
time  of  die  recovery  ;  but  as  h«  had  not,  at  the  tine,  when  he  ap- 
peared and  entered  into  the  wan*anty,  an  opportunity  Of  showing 
thiB  increase  of  value  by  then  pleading  it,  for  the  case  supposes 
the  in<;rease  to  have  happened  afterwards ;  yet  he  shall  have  a 
right  to  show  what  was  the  value  when  the  warrantf  was  made, 
uT)d  shall  only  be  answerable  according  to  that  value. 

It  will  appoar  clearly  that,  with  regard  to  tl»e  value  to  be  recov- 
,ei)ed,  the  authorities  make  a  di^thiction  between  the  value  of  the 
thing  wheftthe  if^arratity  «««  madf^  imd  the  value  when  the  w«r- 
ranly  ivas  entered  into,  and  in  my  argument  I  hate  ttniformlf 
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Mated,  that  the  time  wlien  the  waranty  U  entered  httc  is  the  time 
Vhen  the  vouchee  cotne^  into  courts  and  offtte  to  warrant  the  land  : 
and  I  refer  to  Booth's  Real  actions  46,  plac.  9,  to  prove  me  rightj 
should  it  be  doubted. 

Before  I  leave  the  subject  of  warranty  and  its  consequences,  it 
may  not  be  amiss  to  suggest,  that  In  case  of  partitions  by  coparce- 
ners, tenants  in  common  or  joint  tenants,  and  in  exchange  of  pro- 
pertyr^the  effect  of  that  condition  in  law,  or  warrahty  arising 
from  these  transactions,  is  very  different  from  the  warranty  in 
case  oflands.  Sec.  belonging  to  one  person  and  sold  for  money  to 
another,  i 

Coparceners,  tenants  in  common,  and  joint  tenants  are  all  equal- 
ly interested  ae  owners  of  the  property  to  be  divided.  If  then  up> 
on  a  division  made,  the  part  allotted  by  one  is  recovered  by  an  elder 
title,  it  shows  that  It  was  no  part  of  the  property  to  which  they 
had  mutually  a  right  ;  and  therefore  as  the  residue  of  the  property 
only  was  that  to  which  they  were  equally  entitled,  a  new  partition 
shall  be  made  of  such  residue  of  property,  as  if  no  division  had 
been  maide.  ^ 

So  also  in  case  of  dower,  the  widow  is  entitled  to  the  tfnt  third 
of  the  lands  belonging  to  her  husband  in  fee  simple  or  fee  tail  ;-^ 
if  she  is  endowed  of  certain  lands  which  are  rccorered  from  her 
by  an  elder  title,  this  proves  they  were  no  part  of  the  lands  to 
which  her  husband  was  entitled  2k  the  time  of  his^death,  and  that 
it  is  only  in  the  residue  she  was  entitled,  and  of  that  residue  she 
shall  be  endowed  in  the  same  manner  as  if  iltit  first  endowment  had 
never  been  made. 

Co,  Lit  irSb.  ir4a.  Noy's  Maxims  61.  4  Coke  132,  123. 

In  the  case  of  Exchange,  one  tract  of  land  belonging  to  the  otse, 
is  given  or  exchanged  for  another  tract  of  land  which  belonged  t9 
the  other ;  (it  makes  no  difference  whether  land  is  exchanged  for 
land  or  for  6ther  real  inheritance). 

In  this  case,  suppose  the  two  persons  to  be  A.  atid  B  ;  iftb^ 
whole  or  any  part^of  the  land  received  by  A.  in  exchange  from  B. 
be  recovered  from  him  by  eldbr  title ;  A.  has  a  right  to  enter 
upon  and  take  possession  of  the  whole  lands  vhich  B.  received 
from  him  in  exchange,  in  which  case  the  exchange  is  defoaCeC, 
-    No.  XIII.  H 
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and  B.  hgiS  a  right  to  any  land  from  which  A.  was  not  ey|cled.  Co. 
Lit.  173b.  ir4a.  4Co.  i22.— Cro.EUz.  902.pl  6— Cro.  Eliz.  917. 
pi.  9. — More  665.  pk  909.—- Noy's  Maxims  61. 

The  great  principle,  upon  which  this  doctrine  relative  to  ex- 
changes is  founded,  iSf  that  as  A. /^o««f««f</ a  certain  tract  of  land 
which  he  exchanged  with  B.  for  another,  he  haJs  a  right  again,  up- 
on being  evicted,  to  resort  to  and  possess  himself  of  the  same  spe- 
cific property,  which  he  had  given  to  B.  for  the  property  recov- 
ered ;  and  that  specific  property  is  all  he  can  claim,  even  though 
it  had  become  less  in  value,  than  when  the  exchange  was  made ; 
and  even  though  the  property  which  he  had  received  from  B .  in 
exchange  and  which  was  evicted,  had  become  much  more  valua- 
ble since  the  exchange  made. 

And  this  is  perfectly  agreeable  to  the  doctrine  for  which  we  conw 
tend,  for  Thomas  and  Joseph  Williams  sold  to  Sumner  and  wife 
the  equity  of  redemption  in  thesej^ands  for  a  sum  qf  moneys  and 
.  the  lands  have  been  recovered  by  an  elder  title,  and  we  contend 
the  purchaser  is  to  have  the  property  he  gave  for  these  lands,  that 
is  to  say  the  sum  of  money  given  in  exchange  or  payment  for 
them ;  and  this  without  any  regard  to  the  circumstance,  whether 
, .  the  lands  are  worth  now  more  or  less,  than  at  the  time  of  the  sale ; 
or  whether  money  is  now  more  or  less  valuaUe  than  it  was  at  that 
time. 

An  additional  argument  may  be  drawn,  by  analogy,  from  the 
case  of  insurance  v--and  warranties  of  land  may  be  truly  called 
.  cases  of  insurance,  for  they  are  insurances  of  real  property,  as  ta 
title. 

If  a  merchuit  insure  merchandize  coming  from  the  East  Indies 
to  a  port  in  America,  and  the  same  is  lost  even  within  sight  of  the 
^port  of  delivery ;  yet  the  insurer  shall  only  pay  the  invoice  price 
as  purchased  in  India,  although  from  the  state  of  the  market,  the 
merchandize  would  have  sold  for  ten  times  the  price,  had  it  ar« 
rived  safe  in  port. 

Park's  Insurance  98. 

Nay,  it  appears  to  me,  to  establish  the  principle,  that  he  who 
sells  lands  should  be  answerable  not  merely  for  the  sum  he  receiv- 
id,  but  for  the  value  of  the  thing  sold  at  the  time  when  recovered# 
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would  prevent  U17  person  from  cTer  warranting  the  land  sold 
Manf  circumstances  ihay  occur  which  in  a  few  years  shall  gire 
the  property  a  real  or  nominal  Talue,  to  the  amount  of  ten  times 
the  sum,  which  was  given  for  it ;  and  which  should  not  be  in  con- 
sequence of  one  cent  expended  by  the  purchaser.  A  city  may  be 
laid  out ;— 4br  instance  the  city  of  Wsbhington}  which  increased 
landed  property  more  than  one  hundred  times  its  former  value. 

The  erecting  of  public  buildings,  or  other  improvements  in  a 
particular  part  of  a  city  might  increase  property  in  the  vicinity 
tenfold ;  so  might  the  rapid* change  of  improvement  in  aparticu« 
lar  part  of  a  cicy ;  so  even  in  the  country  the  change  of  a  publie 
road,  the  laying  out  of  a  turnpike,  the  opening  the  navigation  of 
a  river,  might  double  the  value  of  landed  property  in  the  vicinity. 
Was  this  increase  of  value  to  be  the  rule  by  which  the  compensa* 
tion  is  to  be  made,  no  person  would  be  safe,  no  person  who  sells 
lands  could  know  the  extent  of  his  obligation ;  and  two  persons 
might  sell  lands  the  same  day,  of  the  then  same  value,  and  for 
the  same  pHce  ;  and  in  twelve  months  the  one,  in  case  of  evicticMi 
of  the  lands,  might  hsiye  to  pay  ten  times  as  much  as  the  other. 

As  well  might  Mrs.  Sumner,  had  Sumner  and  wife  lent  the 
same  sum  of  money  jp  Thomas  and  Joseph  Williams  and  had  now 
sued  for  it,  contend,  that  instead  of  paying  principal  and  interest 
they  should  pay  a  sum  equal  to  the  present  value  of  these  or  any 
other  land?,  because  with  the  money  so  lent  such  lands  might 
have  been  bought. 

And  here  let  us  take  the  reverse  of  the  question.  Had  we  re- 
ceived from  Sumner  and  wife  for  these  lands,  say,  lOoo/.  and  be* 
fore  the  eviction,  they  had  become  not  worth  more  than  50/.  would 
the  purchaser  be  satisfied  vrith  only  recovering  from  us  the  50/« 
and  leaving  us  in  possession  of  950/.  clear  profit  ?  I  think  the  one 
position  tests  the  other.  Vide  Ersk.  Inst.  4  lohn.  8.  and  shows 
Jhat  on  an  eviction,  the  money  which  was  actually  paid,  is  the  only 
som  which  ought  to  be  recovered  back,  or  at  most  with  interest 
thereon. 

I  have  endeavoured  to  show  that  Thomas  and  Joseph  Williams 
were  only  answerable  in  their  character  as  administrators  and  not 
personally ;  that  any  engagement  into  which  they  entered  did  not 
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amount  to  a  Mrorraaty  accordbg  to  the  technical  Btrm  ^  that  ex- 
pression ;  and  if  it  did^  to  prove  the  recovery  ought  only  to  be  at* 
cording  to  the  value  when  the  property  was  sold,  or  vhat  is  tbf) 
aame  thing  the  purchase  money  given  by  Sumner  and  wife  for  the 
equity  of  redemption,  for  it  il  relative  to  that  deed  that  I  am  now 
treating.     ' 

But  it  may  be  said  that  although  that  deed  does  not  conyey  aq 
interest  to  which  a  warranty  may  be  annexed,  yet  the  words  u^d 
in  the  deed  way  amount  to  a  covenant  upon  which  a  ^fr^ona/  action 
may  be  brought,  and  for  the  breach  of  which  damages  may  be  re- 
covered. 

I  admit  that  the  words  used  in  the  deed  will  amount  to  such  ca« 
venant,  and  if  there  has  been  a  breach,  Uiat  a  suit  may  be  support* 
ed  ;  but  tyery  argument  that  hati  been  used  to  show  thaX  they  are 
only  answerable  as  administrators  opposes  the  claim  against  then^ 
m  their  private  or  personal  characters,  and  every  authority  or 
re4soa^  which  can  be  adduced  to  show  tbat  when  the  remedy  is  bf 
Toucher  or  warrantia  charts,  the  compensation  is  tothe  value  of  4he 
thing  sold  at  the  time  of  the  sale,  is  equally  powerful  to  show  tha^ 
on  the  personal  action  of  oovenaiit,  the  damages  ought  also  to  be 
regulated  thereby  ;  aa  this  action  is  merely  a  substitute  for  those 
remedies,  -and  adopted  where  those  cannot  be  used  in  order  to  oh* 
tain  for  the  plaintiff  compen9ation  for  tl^  same  injury,  for  which 
>e  is  Co  be  compensated  by  the  other  remedies  where  they  can  be 
used. 

There  is  one  other  point  of  view  in  which  the  covenant  may  be 
considered. 

There  are  these  words  <<  and  we  in  otir,  cafiacUy  of  adminiatra' 
t^ra  do  covenant  with  the  said  Increase  anti  Elizabeth  their  heirs 
and  assigns,  tbpt  we  adminiatrators  as  aforesaid  are'^Jawfully  seized 
of  the  premises,  that  they  arc  free  and  clear  from  all  incumbran- 
ces by  us  or  with  our  knowledge  made." 

It  may  be  said  that  tlus  is  a  joint  covenant,  it  may  also  be  said 
that  if  there  was  knowledge  of  incumbrances  before  this  deed  such 
incumbrances  will  be  considered  as  incumbrances  with  their 
knowledge.  To  this  the  only  answers  which  perhaps  can  be 
given,  are,  in  the  first  place,  that  incumbrances,  though  made,   it* 
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in«l9  vithouttlte.ktiowledge  or  privity  of  Thomas  and  Joseph 
when  they  were  made,  do  not  come  within  the  covenant  i  in  th^ 
next  place^  that  as  the  covenant  is  jointi  as  will  be  contended,  «o 
mu9t  thi  knotifMge  be  joint  ufion  wHieh  9hc  can  recover  ;  and 
thes^fore,  the  knowledge  of  Thomas  even  if  that  can  be  establish- 
ed, cannot  affect  Joseph  in  an  action  of  covenant,  unless  they  can 
show  Joseph  also  knew  of  the  defect  in  title. 

It  is  stated  in  a  letter  from  Mr.  Sullivan  that  Thomas  Williams 
knew  <^the  deCsct  in  title  when  he  executed  the  deeds  to  Sumner 
«nd  wife.  What  will,  be  the  proo&  of  this  I  know  not.  There  can 
be  no  doubt  but  that  in  the  year  1786,  when  he  took  the  mortgage 
be  must  have  supposed  Dudley  to  have  been  seized  in  fee,  other- 
wise he  would  have  taken  his  security  upon  other  property,  which 
I  am  informed  Dudley  held  in  fee  simple  ;  or  he  would  have  insist- 
^  that  Dudley  should  suffer  a  common  recovery  of  these  lands 
before  he  mortgaged  them.  Therefore,  if  Thomas  A^lliams 
knew  of  thb  defect  when  he  conveyed,  he  must  have  obtained  {he 
knowledge  between  the  6th  day  of  July  1786,  and  the  11th  May 
1789,  when  he  made  the  conveyance. 

But  the  important  question  upon  this  subject  is,  how  bx  the 
knowledge  of  Thonuv  shall  affect  Joseph. 

Even  though  Thomas  did  know  of  the  defect  in  the  title,  there 
cannot  be  the  least  suspicion  that  Joseph  knew  it.  Their  situa- 
tions were  as  different  as  possible.  As  Thomas  held  no  other  se« 
curity  for  his  debt,  but  the  property  in  dispute, — it  might  be  very 
natural  for  him  to  sell  the  mortgaged  property  to  obtain  the  money 
due  to  him  and  take  the  chance  that  the  defect  of  thk  title  wotild 
not  be  discovered ;  the  same  principle  would  cause  him  to  join 
with  Joseph  in  selling  the  e<}uity  of  redempticm,  nay  to  urge  him 
8o  to  do,  as  that  would  be  an  act  the  tendency  of  which  would  be 
to  support  his  claim  under  the  mortgage. 

There  can  he  no  possible  reason  to  suppose  Thomas  communis 
cated  to  Joseph  the  defect  of  title.  Joseph  had  no  intereet  in  selU 
ing  the  land,  he  was  to  have  no  benefit  to  himself,  he  was  guar- 
dian,  also,  I  am  informed,  to  the  youth,  who  has  recovered  fhom 
Mrs/  Sunuier.  If  therefore  he  had  possesid  any  knowledge  of 
the  defect  of  title,   his  own  interest,  and  the  duty  he  owed  hi^ 
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ward,  would  equally  have  pi*eveDted  him  from  having  joined  in  the 
conveyance  of  property. 

If  Sumner  knew  of  the  defect  Qf*. title  when  he  purchased,  it 
would  be  Ntotally  immaterial  whether  Thomas  or  Joseph  knew  it 
or  not ;  and  because  Thomas  knew  it,  there  is  no  more  reason  to 
suppose  Joseph  knew  it,  than  to  suppose  Sumner  knew  it ;  espe* 
cially  when  we  consider  it  was  the  interest  of  Thomas  to  conceal 
from  Joseph  the  defect  of  title,  and  was  equally  the  interest  and 
duty  of  Joseph  as  to  himself  and  ward  not  to  hare  execj^ed  the 
conveyance,  if  ho  had  been  informed  antecedently  of  the  defect 
of  title. 

Here  I  will  agidn  suggest  that  if  the  claim  of  Mrs.  Sumner  is 
grounded  upon  the  principle  that  the  parties  who  sold  knew  the 
title  was  defective  $  her  remedy  is  by  bill  in  Chancery,  or  an  ac- 
tion had  and  received  to  her  use  ;  where,  as. I  haveJ}efore  stated^ 
nothing  can  be  recovered  but  the  money  paid,  at  most  with  inter* 
est  And  as  to  Mr.  Joseph  Williams  I  will  also  observe  that  fraud 
is  never  to  be  presumed,  f^id  therefore  even  should  it  be  proved 
that  Thomas  knew  the  defect  in  title,  from  thence  no  presump- 
tion ought  to  be  reused,  that  Joseph  also  knew  the  same. 

Before  I  conclude  I  will  state  certain  4ec]f  ions,  which  have  ta- 
ken place  in  the  state  of  Maryland  in  cases  similar. 

A  gentleman,  who  had  purchased  lands  from  the  state  of  Mary- 
land, was  evicted ;  he  applied  to  the  legislature  for  compensation. 
His  petition  was  refered  to  a  commitiee  who  consulted  able  coun- 
sel on  the  subject,  and  the  eompensation  made  was  by  ordering 
the  Treasurer  to  pay  the  original  purchase  money  with  interast. 

3ince  the  American  Revolution,  in  the  State  of  Maryland  seve* 
ral  families  of  people  of  colour  who  were  held  as  slaves,  have  ob«- 
tained  freedom,  in  consequence  of  proving  that  they  were  descend- 
ed from  a  free  white  woman.  I  suppose?  that  the  individuals  thus 
freed  amount  to  more  than  a  thousand.  Many  of  these  were  in 
the  bands  of  purchasers,  who  in  consequence  brought  suits  a* 
gainst  those  from  whom  they  had  purchased.  I  have  been  con- 
cerned as  an  attoxiiey,  sometimes  for  the  plaintlfiTs  and  sometiijotes 
for  the  defendants,  luid  I  believe  in  no  instance  has  damages  been 
given  beyond  the  original  purchase  money  with  interest,  without 
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any  regard  to  the  situation  of  the  ^lave  when  freed ;  I  mean  whe* 
ther  the  slave  was  then  worth  more  or  lessi  than  when  purchased. 
Nor  has  interest  always  been  given. 

P.  S.  In  addition  to  the  authorities  before  cited  to  show  that  the       ^^ 
plaintiBTs  damages  ought  only  to  be  commensurate  with  the  value        r^ 
of  the  property  at  the  time  of  the  conveyance,  by  which  the  war- 
ranty or  the  covenants  are  created,  I  will  refer  to  Godbolt  151, 
Ballet  v«.  Ballet  (case  197) ;  the  sixth  point  which  was  agreed  to 
by  the  judges. 

I  will  also  refer  to  2d  Bacon's  Abrid.  Guyllim's  Edit,  page  368, 
where  it  is  stated  that  ^  If  the  husband  makes  ar  feoffment  in  fee  of  % 
lands,  and  the  feoffee  builds  thereon,  and  improves  the  same  great- 
ly in  value;  yet  the  wife  of  the  feoffor  shall  have  dower  on  y  ac* 
cording  to  the  value  of  which  it  was  in  the  husbands  time  ;  for  \f 
9uch  feoffment  noere  vfith  loarranty^  the  heir  would  be  bound  to  ren- 
der only  the  value  as  it  waa  at  the  time  qf  the  feoffment. 

That  whece  a  conveyance  has  actually  been  exec.uted  and  the 
money  actually  paid,  the  purchase  money  cannot  be  recovered, 
though  the  purchaser  is  evicted,  in  an  action  on  the  case,  unless 
fraud  or  deception  can  be  proved ;  the  case  of  Gates  &  al.  V9* 
Winstow,  Mass.  Teite  Rep.  p.  65,  is  an  authority  in  addition  to 
those  before  cited. 
(Signed) 

LUTHER  MARTIN. 

Baltimore,  13  Sept   1806k 
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CoU^Uoii  t>f  the  mftridnfe  utaf^  of  Btrcelona,  httheHo  coromottly  citted 
The  Bodk  of  the  Coiuutate,  ncwlf  transUted  into  CMtiliao»  with  th« 
Kimoisin  text  restored  to  iu  orignal  integiity  «ad  purity;  and  il!uitrated 
^ith  varions  appendices,  ^oasaries,  and  historical  obserratioDt.  Bf 
Don  Antonio  de  Capmany,  and  de  Monpalan,  permanent  Secretary  of 
the  Royal  Academy  of  History.  Published  by  the  appointment  and  at 
the  expense  of  the  Royal  Council  and  Oohsulate  of  Commerte  of  the 
iame  tlt^,  under  the  direction  of  the  General  Itfkl  Suprrtne  CooAcil  of 
GOfhmtroe  of  the  t^ealm.  Madrid :  printed  by  Don  Antonio  de  flfaMha^ 
i79L  Syols.  4to.  pp^  268.  alid  396. 

The  above  is  the  translation  of  the  title  page  of  a  work,  hand- 
somely printed  at  Madrid)  in  the  year  1791.t.  The  first  Yolume 
contains  a  preliminary  discourse  by  the  Editor ;  a  table  of  the 
chapters,  numbered  as  in  the  former  Spanish  editions,  but  ar- 
ranged under  titles,  into. which  the  work  is  now,  for  the  first 
time  divided;  the  Consulate  itself^  in  the  old  Limoisin  or  Catalo- 
nian  and  modem  Castilian,  in  corresponding  columns,  aminged  ^ 
under  separate  heads ;  a  Castilian  glossary  of  the  naval  and  mer- 

*  Consulado.  Tribunal  in  negotiatonim  causis  jus  dicens.  Diet,  of  the 
Royal  Acad,  of  Spain. 

f  A  copy  of  this  edition,  which  the  editor  recently  had  an  opportunity  of 
inspecting  through  the  politeness  of  the  Librarian  of  the  Am.  Philos.  Soc. 
wa»presented  to  that  institution  by  the  late  Spaniah  Amhassador.  It  is  per- 
haps,  the  only  copy  in  this  country,  except  one  owned  by  P.  S.  Du  Pon- 
ceau, Esq.  of  Philadelphia. 
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oantite  iroMs  used  in  the  tranftlatioii ;  a  vocabulary  of  the  more 
diftcutt  Catalofiian  word4 ;  and  tome  examples  of  the  errors  of  two 
Ibrmer  Castiliafi  transiatiotia. 

The  secQfid  vohim^,  which  is  an  appendix  to  the  fint,  contains 
a  Castllian  version  of  the  sup^aed  Rhodian  Laws,  from  the  text 
puUished  bj  Leufitclaviils,  in  his  Jm  GracO'Romanum  ;  a  collec- 
tion of  ancient  laws  and  ordinances  of  Spain,  relating  to  nstval  com- 
merce,  and  the  cMidtiCt  of  fnerdiants  and  manners  $  and  g^  cata* 
logue  of  authors  of  different  nations,  who  have  written  on  mercan^ 
til^  jurisprttdence  and  maritime  legislation. 

The  BooIl  of  the  Consulate  of  the  Sea,  is  considered  to  be  the 
most  ancient,  and  certainly  was  the  most  generally  received  body 
ol  written  customs  relating  to  the  maritime  commere  of  modem 
Europe,  now  extant  The  earliest  printed  copies  comaaoaiy  known 
tapt  m  iht  Itidian  fonguage,  and  the  collection  itself  has  sometimes 
been  supposed  to  be  mi  ItaliaB  work,  and  been  attiibutod  to  the 
FIsans.'  The  present  e<Hfor,  in  a  very  learned  preface,  vindicates 
the  claim  of  his  own  country  io  the  honour  of  its  compilatiOD. 

Cleirac,  in  hid  pre^ee  to  dte  Ub  tt  coutumee  de  la  Mtr^  Rouen, 
15/1,  p;  2,  say^s,  that  Queen  Eleanor  first  drew  up  the*Rtile  d'O- 
feron  in  ti^t  island,  M  her  return  from  a  crusade,  at  a  time  wheur 
tfte  customs  oi  the  Eastern  Sea,  inserted  in  the  Book  of  the  Consu- 
late,  were  m  vogue  tfnd  credit  through  alf  the  east.  Grotius,  De 
^re  B.  et  P.  lib.  ili.  eh.  5.  sett.  10.  n.  6,  says,  ^there  is  published 
11^  Italian,  a  book  oalMI  the  CoMulate  of  the  Sea,  in  which  arcr 
Ibund  the  ordinances  onfthis  subjeiet  (the  text  relates  to  assistance 
^iven  by  neutrals  to  ennnles)  made  by  the  Greek  Emperors,  the- 
£mperors  of  Germany,  the  Kings  of  Ftanci^  Cyprus,  Majorca, 
and  Minorca,  and  the  Republic's  of  Venlee  and  Genoa.  Emetigoni 
in  tke  pre^foee  ta  bis  TpoH^  de$  j^MWrante^^  p.  6,  cites  Qrotius,  as 
saying,  that  the  Consulate  itself  is  a  collection  of  Ordinances  of 
l9yese  emperors,  king^  See  and  adds,  tlAit  he  is  followed  in  this 
ti^  subject  by  3liir9«i«rx/iKt,  chap.  V.  sect.  39.  Emerigon  ackls  also 
on  tihe  autik>i4ty  of  Targa,  ch.  xovi.  p.  39s,  that  Um  Collection  was 
somposed  by  the  order  of  the  ICingsof  Artagen,  and  became  th^ 
vuley  y  whickr  almost  idl  the  Chrisdan  natioi»t  addicted  to  mart* 
tiiiie  commerce,  vohmtarily  subaairted »  and  tl^en^  states  ic  to  have 
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been  adopted  at  Rome,  in  1075  ;  at  Acre,  in  1111;  at  Majorca,  in 
1112;  at  Pisa,  in  lU^;  at  Marseilles,  in  1162;  at  Almeria,  in 
1174;  at  Genoa,  in  lt86;  at  Rhodes,  in  1190;  in  the  Morea,  in 
1200;  at  Venice,  in  1215;  in  Germany,  in  1224;  at  Messina,  in 
1225;  at  Paris,  in  1 250 ;  at  Constantinople,  in  .1 262,  he  Emerigon 
appears  to  have  taken  these  dates  from  the  catalogue,  that  is 
found  in  the  several  former  editions. 

The  present  Editor  has  pointed  out  several  errors  and  anachro- 
nisms in  the  catalogue,  but  si^>poses  it  to  have  been  founded  on 
tradition,  and  to  evince-,  at  least  the  antiquity  and  general  adop- 
tion of  the  code.  Indeed,  most  of  the  older  foreign  jurists,  men- 
tion b  >tb  its  antiquity  and  its  prevalence. 

It  seems  probable  that  Grotius  may  have  been  misled  by  this 
catalogue,  to  speak  of  the  code  as  containing  the  Ordinances  of 
Emperors,  8cc.  But,  as  is  observed  by  the  present  editor,  the  code 
itself  (exclusive  of  the  first  44  chapters)  bears  no  mark  of  royal  or 
legislative  authority  ;  and,  on  the  contrary  appears  by  sevend  pas- 
sages, tp  be  a  compilation  by  private  persons,  merchants  and  mari- 
ners. Thus,  the  44th  or  45th  chap,  which  is  properly  an  introduc- 
tion to  the  collection  of  customs,  begins  thus :  *'  These  are  the 
good  rules  and  the  good  customs  concerning  maritime  affairs^ 
which  the  experienced  men  who  navigated  the  world,  began  to 
give  to  our  forefathers,**  In  another  chapter  we  have  this  expres- 
sion, "  For  this  reason,  the  good  men  who  formed  these  statutes 
and-customs,  saw  and  know."  In  other  parts,  the  compilation  is 
spoken  of  as  "  The  written  customs  of  the  sea."— In  other  parts, 
these  expressions  occur :  ^<  Our  fore&thers  who  first  sailed  about 
the  world.*'  ^Our  predecessors."  "Our  ancient  predecessors*** 
"  The  good  men  of  former  times,"  "  Said  and  declareci,"  "  found 
it  right  to  correct,  amend,  or  explain,"  «  consulted  together  how 
to  remove  the  dotibts." 

The  editor  states  the  first  forty-two  chapters,  which  relate  to* 
the  establishment  and  authority  of  consuls,  to  be  the  ordinances 
confinned  by  Don  Pedro  the  Third,  to  the  city  of  Valencia,  after 
the  establishment  of  a  consulate  there  in  1283:  these,  he  says, 
Ivt  re  adcpted  at  Majorca  for  the  government  of  the  new  consulate, 
established  there  by  Don  Pedro  the  Fourth,  of  Arragon,  in  1348/ 
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s^d  a  copy  of  them  transmitted  to  Barcelona,  at  the  erection  of  a 
similar  jurisdiction  there  by  the  same  king,  in  1347.  This  copy 
he  professes  to  have  seen  and  examined ;  and  very  naturally  con- 
<5ludes,  that  these  chapters  found  their  way  thence  into  the  Barce- 
lona edition  of  1502,  Irom  which  the  suosequcnl  editions  and  trans- 
lations have  been  derived.  Of  these  forty -two  chapters,  the  first 
seven  are  omitted  in  (he  present  edition,  as  being  merely  local, 
and  relating  to  the  appointing  oT  Consuls  at  Valencia.  The  ordi- 
nances of  Don  Pedro  the  Third,  are  evidently  posterior  to  sonxe 
collection  of  written  customs  ;  for  the  Consuls  are  directed  to  give 
their  judgments  according  to  the  written  customs  of  the  sea. — 
The  43d  chapter  is  also  rejected,  as  being  an  ordinance  of  James 
the  First,  of  Arragon,  relative  to  the  oath  to  be  taken  by  advocates, 
and  unconnected  with  this  compilation;  and  the  44th^  as  relating 
only  to  a  particular  measure  of  the  quintal  in  the  importation  of 
spices,  &c.  from  Alexandria.  At  the  close  of  the  preliminaiy  dis- 
course, the  editor  gives  a  very  particular  account  of  the  old  print- 
ed copy  of  this  code,  in  the  Catalonian  dialect,  which  had  been  at 
that  instant  communicated  to  him,  in  which  these  constitutions  of 
Don  Pedro,  of  Arragon,  are  not  found.*  This  copy,  he  says,  is 
without  date,  or  printer's  name ;  but  from  the  type,  paper,  and 
other  internal  evidence,  he  supposes  it  to  have  been  printed  about 
the  year  1480 ;  and,  consequently  the  earliest  printed  copy.  It  is 
remarkable  that  the  editor,  who  appears  to  be  a  person  of  much 
learning,  makes  no  mention  of  the  Amalphitan  Table  of  Sea  Laws, 
which  has  been  supposed  to  be  prior  in  date  to  the  present,  ai)d  to 
have  been,  in  fact,  its  parent ;  but  I  am  not  aware  that  any  copy 
of  this  is  extant,  or  that  any  writer  professes  to  have  read  or  even 
seen  if.  This  Amalphitan  table  is  supposed  to  have  been  compiled 
about  the  close  of  the  1  ith  century.  The  present  code,  or  at  least 
its  name,  must  be  of  a  subsequent  date,  as  the  first  establishment 
of  a  commercial  tribunal  of  this  name,  was  by  Roger  the  First,  of 
Sicily,  at  Messina,  in  1128.  It  may  be  proper  to  observe,  that 
most  of  the  Continental  nations  have  a  Tribunal  of  Commerce, 

*  This  must  be  the  edition  of  CeUeleB,  1494,  the  oldest  extant.  It  has  latelv 
been  translated  into  French  by  M.  Boucher^  Professor  of  Commercial  wxd 
Maritime  Law  in  France. 
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whose  judges  are  called  Consuls,  established  in  mo^t  of  their  prin- 
cipal towns. 

The  Editor's  opinion  is^  that  the  code  in  its  present  form  is  not 
older  than  the  1 3th  century,  and  that  it  was  drawn  up  at  Barcelonai 
in  the  rdgn  of  James  1.  of  Arragon ;  and  among  other  reasons  for 
his  opinion,  he  takes  notice  of  its  being  in  the  common  language  of 
the  country  fen  romance  J  ^  which  at  that  time  began  to  be  used  in 
written  compositions ;  of  the  mention  of  paper,  which  was  not  in 
use  before  the  13th  century;  and  of  millareses,  a  coin  of  Montpe- 
lier,  which  was  under  the  sovereignty  of  this  James.  Some  au- 
thors have  ascribed  it  to  the  time  of  St.  Lewis,  which  nearly  cor* 
responds  witli  this  date. 

The  Catalonian  or  Limoisin  dialect  must  have  been  intelligible 
in  many  places,  as  it  was  derived  from  Limoges,  and  was  the  ccmi- 
mon  language  of  the  inhabitants,  not  only  of  Catalonia^  but  also  of 
Valencia,  Majorca,  Minorca,  Ivica,  Sardinia,  Guienne,  ProvencCi 
and  all  Erancia  Goticat ;  and  bears  a  great  resemblance  to  the 
old  French  of  other  provinces.  This  compilation  is  very  verbose 
in  its  language,  and  abounds  with  repetitions,  and  lias  much  more 
of  the  Spanish  than  the  French  air. 

The  first  printed  edition  generally  known,  was  published  at  Bar- 
celona, in  the  Catalonian  dialect,  in  1502.  There  have  been  two 
^astillan  versions  before  the  present,  one  by  Francisco  Diaz  Ror 
man,  in  1539,  and  the  other  by  Don  Cayetana  Palleja,  in  8732.-— 
There  is  also  extant  a  French  translation  by  F.  Maysobi,  in  1576,^ 
and  a  Dutch  version  by  Abraham  Westerween,  which  do^s  not 
seem  to  have  been  known  to  the  Spanish.  An  English  translation  of 
the  273d  and  278th  chapters,  which  are  on  the  subject  of  hos^ 
capture,  was  published  in  1800,  by  Dr.  Robinson,  to  whom  the 
publick  is  indebted  for  Reports  of  the  Proceedings  in  the  Court  of 
Admiralty,  ^t  is  to  be  regretted  that  Emerigon,  who  was  every 
way  qualified  for  the  task,  did  not  fulfil  his  intention  of  publishing 
a  new  French  translation  with  notes. 

I  subjoin  a  list  of  such  printed  editions  as  I  have  any  where 
found  mentioned :— > 

*  Gi^par  Escolano,  lib.  I  de  U  Hls*oria  de  Valenclaj  cap.  14.  quoted  i(i  thp, 
))reface  to  the  Amsterdam  editioa  of  the  Consulate. 
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Cataloniap— supposed  about  1480;  noplace,  date  or  printer's 
name,  known.  [This  must  be  the  edition  of  1494,  by  Cellelesj  as 
before  surmised.] 

Catalonian — 1503,  at  Barcelona. 

Castilian — 1539,  by  Francbco  Diaz  Roman. 

Italian — 1544,  at  Venice,  by  N.  Pedrozano.  [This  edition  in 
4to  was  reprinted  in  1576,  by  Dan.  Zaneti  and  others :  and  again 
in  1584.  Westerwenius  says,  it  has  «  aufierfluity  qfworcU,'] 

Italian — 1576.  Ibid,  by  Gabriel  Zeberti.  [Quer/  1567.  Schom- 
berg  on  the  Maritime  Law  of  Rhodes,  p.  86.] 

French — 1576,  at  Marseilles,  by  Giraud,  translated  by  F  May- 
soni.  [Query  1577.  Stigmatized  by  Emerigon  and  Boucher,  as  a 
bad  translation.] 

ItaliaiK — 1579,  at  Venice. 

Catalonian — 1493,  at  Barcelona. 

Italian— 1599^  at  Venice. 

French— 1665,  at  Aix,  by  Stephen  David.  Maysoni's  transla- 
tion. 

Italian— 1696,  in  the  Discursus  legales  de  Conunercio  of  Casa- 
regis. 

Italian  and  Dutch— .1733.  [Query  1704.]  at  Amsterdam,  by  S. 
Schouten.  Westerwenius*  translation  (from  the  Italian.) 

Castilian— .1733,  at  Barcelona,  translated  by  Don  Cayetano  dc 
Palleja  [Bwlle^e-la-Ville.] 

Castilian— 1791,  the  present  edition. 

This  article  may  very  properly  be  closed  with  an  account  of 

the  late  French  translation,  translated  from  a  Paris  Journal  by  the 

editors  of  the  Boston  Anthology : 

Consulat  de  la  mer,  or  Pandects  of  comtncrcial  and  maritime  Law;  beings 
the  law  of  Spain,  luly,  Marseilles,  and  England,  and  consulted  by  all 
nations  as  writtjen  reason,  accordiig  to  the  or-ginal  edition  of  Barcelona, 
of  the  year  X494;  defeated  to  Mons.  Regnier,  Prince  Cambac^r^s, 
Arch-ChaBcellor  of  the  Empii*.  By  P.  B.  Boucher,  professor  of  Com- 
^Kfifoial  and  Mi^ritinie  Law,  in  die  Academy  of  Legislation,  etc.  2  lai^ 
volumes  in  8vo.  p,  liOO. 
If  Spain  was  indebted  to  the  prowess  of  die  Moors  for  that  fame 

whicb  she  was  unable  to  preserve  after  their  expulsion,  still  some 
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cities  which  passed  from  her  dominion  into  the  power  of  the 
French,  appear  to  have  g^ned  by  the  exchange.  Thus,  Barcelo- 
na, after  having  been  wrested  from  her  by  the  victorious  arms  of 
Charlemagne,  soon  acquired  a  most  extensive  commerce.  Sho 
even  reached,  under  the  auspices  of  that  powerful  monarch,  such 
a  degree  of  consequence,  that  she  became  the  common  mart  of  na- 
tions, and  the  arbiter  of  commercial  and  maritime  transactions.*-* 
Then  appeared  in  that  capital,  the  celebrated  compilation  of  ma- 
rine laws,  ^nown  originally  by  the  name  of  The  Laws  of  Barcclo^ 
noy  and  afterwards  under  the  title  of  //  Conaolato  del  Mare^  This, 
which  was  then  the  only  system  on  the  subject,  was  considered  as 
law  by  the  merchants  and  navigators  of  all  nations. 

Towards  the  end  of  the  15th  century,  the  Laws  of  Barcelona 
^were  considerably  altered  and  corrupted.  At  this  period,  Francis 
Celelles,  a  Catalonian,  through  charily  aloncj  as  he  himself  asserts^ 
tifith  much  labour^freguent  conferencesy  and  advice  toith  akii/ul  and 
aged  fiersonsj  and  recurrence  to  many  authoritiesy  undertook  to  re- 
store the  Conaolato  del  Mare^  to  its  ancient  purity.  His  work, 
written  in  Catalan^  was  printed  for  the  first  time,  at  Barcelona,  in 
1494.  The  edition  was  almost  immediately  exhausted,  and  at  last 
became  so  rare,  that  there  were  doubts  of  its  existence.  In  the 
mean  time,  many  IVagments  of  the  Conaolato  became  known  to ' 
foreigners,  who  adopted  them,  and  among  the  rest,  the  English, 
although  they  were  the  first  to  violate  it. 

What  must  have  been  the  surprise  and  joy  of  the  juriaconauU 
Boucher,  when  in  his  researches  into  the  antiquities  of  commer- 
cial and  maritime  law,  he  met  with  an  original  copy  of  the  Conao- 
lato del  Marpy  of  1 494 '  His  first  step  was  to  restore  to  his  country 
this  valuable  code  of  maritime  laws,  which  the  French  may,  in  re- 
ality, claim  as  their  own,  having  established,  or  at  least  revived 
them  under  their  government. 

It  is  in  fact,  the  Conaolato  del  Mare^  puiified  by  Celelles,  that 
M.  Boucher  has  translated  from  the  Catalan  into  French,  and  of 
which  he  has  just  given  an  impression.  We  cannot  convey  a  more 
exalted  idea  of  this  work,  than  in  announcing  it  as  the  only  long 
known  marine  code,  of  which  the  first  digest  was  made  by  the 
French  Cataloraans,  and  as  having  furnished  the  basis  of  our  pre- 
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sent  commercial  tnd  maritime  jurisprudence ;  being  ever  an  aur 
thority  in  all  cases  not  provided  for  by  our  laws. 

The  edition  of  Celelles  is  divided  into  three  parts,  of  which  the 
intermediate  one,  oj  far  the  best,  comprehends  the  ConaoiatOf  pro- 
perly so  called,  which  treats  of  the  usages  and  customs  of  the  sea ; 
the  part  which  precedes  and  that  which  foUows,  contain  some  ordi- 
nances of  the  kings  of  Arragon,  that  Celelles  acknowledges  he 
added  of  his  own  head.  M.  Boucher,  who  has  confined  himself  to 
rendering  his  original  with  minute  exactness,  has  not  in  the  least 
degree  varied  from  this  division. 

As  to  the  style  of  this  translation,  M.  Boucher,  considering 
with  as  much  propriety  as  taste,  that  it  would  have  been  highly 
improper  to  give  a  modem  gloss  to  a  gothick  composition,  and 
willing  even  to  respect  the  defects  of  this  venerable  pile,  has  pre- 
served the  Catalan  construction,  as  far  as  it  was  possible,  deviating 
from  it  only  where  it  cast  too  great  an  obscurity  upon  the  subject. 
We  cannot  forbear  expressing  our  gratification  at  his  talent  of  pre- 
serving to  his  text  the  stamp  of  the  age  in  which.it  was  written, 
characterised  by  those  natural  expressions,  and  that  attractive  sim^ 
plicity  which  we  find  with  such  pleasure  in  ancient  writers. 

As  M.  Boucher  wished  to  establish  several  positions  relative  to 
the  time  and  place,  in  which  the  Conaolato  was  first  digested,  and 
to  the  grounds  of  the  decisions  contained  in  it :  and  also  to  explain 
Several  points  there  decided,  and  to  notice  some  .apparent  omis- 
sions, he  found  it  necessary  to  add  an  entire  volume  of  disserta- 
tions, in  which  this  learned  man  has  displayed  much  erudition.^* 
The  second  volume  presents  us-  with  a  pure  and  plain  text,  con- 
taining rules  of  conduct  for  the  lawyer,  the  magistrate  and  the  mer- 
chant, while  the  first  offers  to  the  man  of  letters  a  varied  and  in- 
Mructive  entertainment.  Among  other  subjects,  he  will  there  see 
with  pleasure  and  interest,  the  researches  into  the  Catalan  dialect, 
which  the  author  proves  not  to  be,  as  has  been  supposed,  the  Li- 
tnouein  altered,  but  that  they  are  different  dialects,  both  derived 
from  the  Latin,  corrupted  by  the  Teutonick.  Then  follow  the  chap* 
^  ters  upon  the  code  of  Justinian^  the  compilation  called  the  Rhodi' 
tn  Lav>8  dejactuj  and  the  regulations  and  ordinances  of  Wisbuy ; 
%  which  it  is  showp,  that  the  Rhodian  LawS)  whose  origin  is  lost 
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in  the  remotest  mtiquity,  tlie  anciem  customt  of  the  eMt,  and  the 
laws  of  Justmian,  forme4  the  basis  of  the  ConMOIato^  which  in  it« 
turn  became  the  foundation  of  the  laws  of  Oleron,  and  of  the  ordi- 
nances of  Wisbuy ;  articles  upon  Spain,  the  Moors,  the  mmiiii— 
chies  of  Italyt  the  Eastern  and  Asiatick  countries;  details  relating 
to  the  Isle  of  Rhodes  and  its  ancient  power,  in  which  mention  10 
made  of  the  famous  colossos,  as  well  as  of  the  obelisks  broogbt 
from  Egypt  to  Rome,  and  of  the  construction  and  dimension  of  tl» 
vessels  used  for  their  transpoftation ;  dissertations  on  the  Cfainetei 
the  mariner's  compass,  the  usage  of  flags,  the  origin  of  difierem 
marine  officers,  upon  punishments  and  execmions;  upon  the  state 
of  navigation  in  the  middle  ages,  pilgrimages,  coins,  weights  and 
measures.  We  have  then  something  upon  feudal  anarchy,  tmA  ma* 
ny  of  its  institutions,  and  a  concluding  chapter  upon  the  or^in  of 
bills  of  exchange,  in  which  we  perceive,  against  the  received  opl* 
nion,  that  the  Jews  are  not  the  inventors  of  them;  but  that  they 
take  their  rise  from  the  highest  period  of  antiquity  in  India,  be* 
sides  having  been  used  under  different  fbnns,  fxtun  timeianmenw^ 
rial. 

It  would  be  tedious  even^  to  mention  here  tlie  great  number  of 
other  subjects  which  the  translator  of  the  Connolato  has  laboured 
to  collect;  and^ which  he  has  thouglit  necessary  to  the  elucidation 
of  liis  text.  We  will  not  conceal  our  belief  that  this  part  of  the  work 
might  have  been  greatfy  compressed.  The  author  leaves  his  sub- 
ject irery  frequently;  he  cites  to  little  advantage  ancient  verses^ 
songs,  old  histories;  and  all  l^iis  to  embellish  an  ancient  mtirUime 
code  i  But  the  second  volume  makes  amends  for  the  rambUng 
and  extravagance  that  is  found  in  the  first. 


A. translation  of  the  Consolato  by  the  Editor  of  the  Law  Journal, 
was  announced  some  time  ago :  But,  in  the  present  situation  of 
afiairs,  it  is  impossible  to  make  any  promise  respecting  the  ap« 
pearance  of  the  work.— /n/f r  arma  silent  ie^ef. 
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AMERICAN  LAW  JOURNAL. 


NEW-YORK. 

Court  of  ErroTBm 

LiyiogBton  and  Falton,  v.  Yan  Ingei^  et  oL 

YATBBy  J. — This  18  an  appeal  from  an  order  of  the  court  of 
chancery,  refusing  to  graiit  an  injunction. 

The  appellants  claim  an  exclusive  right  to  navigate  the 
waters  of  this  state,  by  steam,  for  a  limited  time,  grounded  upon 
several  statutes  of  this  state,  by  which  this  right  is  granted  and 
intended  to  be  protected  and  secured  to  them. 

The  respondents  contend  that  the  laws  are  void,  being  repug- 
nant to  the  laws  and  constitution  of  the  United  States,  and  there- 
fore gave  no  right  to  the  appellants  upon  which  the  relief,  or 
injunction  sought  by  their  bill,  could  be  founded  :  two  questions 
consequently  arise. 

1st  As  to  the  constitutionality  of  the  law& 

2d.  Admitting  their  validity,  whether  the  appellants  are  en- 
titled to  enjoin  the  respondents,  according  to  the  prayer  of  their 
bill,  or  to  any  other  remedy  than  that  prescribed  by  the  legis^ 
lature. 

The  importance  of  this  decision  must  be  evident  to  every  one 
who  hears  me ;  no  question  has,  perhaps,  ever  presented  itself 

No.  XV.  A 


Digitized  by  VjOOQIC 


to  this  court  of  greater  magnitude,  involving  principles  so  highly 
interesting  to  the  community.  In  making  up  my  opinion,  there- 
fore, I  have  endeavored  to  bestow  the  strictest  attention  to  bring 
my  mind  to  a  satisfactory  and  correct  conclusion  on  the  sub- 
ject 

The  first  law,  passed  in  March,  1798,  recited — That  whereas 
it  had  been  suggested  to  the  people  of  this  state,  represented  ia 
senate  and  assembly,  that  Robert  R.  Jbivingiton  was  the  pos- 
sessor of  a  mode  qf  applying  the  steam  engine  to  propel  a 
boat  on  new  and  advantageous  principles ,  but  that  he  was  de- 
terred from  carrying  the  same  into  effect,  by  the  existence  of  a 
law  granting  and  securing  to  John  Fitch  the  sole  right  of  ma^ 
king  and  employing  the  steam  boat  by  him  invented — That  Fitch 
was  either  dead,. or  had  withdravni  himself  from  the  state, 
without  having  made  any  attempt,  in  the  space  of  more  than  ten 
years,  to  execute  the ,  plan  for  which  he  obtained  the  exclusive 
privilege,  whereby  the  same  vras  justly  forfeited  ;  and  by  this 
act  privileges  similar  to  those  before  granted  to  Fitch  were 
granted  to  Mr.  Livingston  for  twenty  years,  on  his  satisfying  the 
governor,  lieutenant-governor,  and  the  surveyor-general  of  this 
state,  of  his  having  built  a  boat,  of  at  least  twenty  tons  capacity, 
which  should  be  propelled  by  steam,  and  the  mean  of  whose  pro- 
gress through  the  water,  with  and  against  the  ordinary  current 
of  Hudson  river,  taken  together,  should  not  be  less  than  seven 
miles  an  hour ;  and  that  he  should  at  no  tim^  omit,  for  the  space 
of  one  year,  to  have  a  boat  of  such  construction  plying  between 
the  cities  of  New- York  and  Albany.  The  same  privilege  was 
granted  in  April,  1803,  to  Messrs.  Livingston  and  Fulton,  the 
present  appellants.  In  1807  the  act  was  extended  for  two  years, 
within  which  time  it  was  not  contended  but  that  the  provisions 
in  the  first  act  were  complied  with,  the  boat  being  built,  and  the 
experiment  proving  successful.  In  April,  1808,  an  act  passed 
for  the  further  encouragement  of  steam  beaU  in  the  waters  of 
this  state,  and  for  other  purposes.  This  law  enacted,  that  when- 
ever Robert  R.  Livingston  and  Robert  Fulton,  and  such  persons 
as  they  might  associate  with  them,  should  establish  one  or  more 
steam  boats,  or  vessels  other  than  that  already  established,  they 
should,  for  each  and  every  such  additional  boat,  be  entitled  to 
five  years  prolongation  of  their  grant  or  contract  with  this  state; 
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provided  neverthclfuBi,  that  the  whole  term  of  their  exclusive 
privileges  should  not  exceed  thirty  years  after  the  passing  of 
that  act :  That  no  person  or  persons,  without  the  license  of  the 
persons  entitled  to  the  exclusive  right  to  navigate  yie  Waters  of 
this  state  by  boats  moved  by  steam  or  fire,  or  those  holding  the 
major  part  of  the  interest  of  such  privilege,  should  ^  in  motion, 
or  navigate  upon  the  waters  of  this  state,  or  within  the  jurisdic* 
tion  thereof,  any  boat  or  vessel  moved  by  steam  or  fire ;  and  the 
•aid  person  or  persons,  so  navigating  with  boate  or  vessels  mo- 
▼ed  by  steam  or  fire,  in  contravention  of  the  exclusive  right  of  the 
appellants,  and  their  associates  and  legal  representatives,  should 
forfeit  such  boat  or  boats  and  vessels,  together  with  the  en- 
gines,  tackle  and  apparel  thereof,  to  the  said  appellants  and 
their  associates. 

After  th6  most  minute  examination  of  those  statutes,  I  can- 
not find  that  Mr.  Livingston,  originally,  nor  Mr.  Fulton,  subse- 
quently, pretended  to  be  the  inventors  of  this  steam  boat ;  on  the 
contrary,  by  the  reciUl  in  the  law  of  1798,  Livingston  represents 
himself  to  be  the  possessor  of  a  mode  of  applying  the  steam  en- 
gine to  propel  a  boat  on  new  and  advantageous  principles. 

This  power  of  granting  exclusive  privileges  must  necessarily 
exist  somewhere,  as  the  legitimate  source  from  whence  the  en- 
eouragement  and  extension  of  useful  improvements  is  derived, 
and  from  its  nature  is  generally  exercised  by  the  sovereign  au- 
thority of  every  civilized  country  j  and  in  no  government  can  it. 
be  placed  in  safer  hands  to  insure  those  import.tnt  advantages 
than  in  ou^own,  where  the  sovereignty  is  in  the  reproaentatives 
of  the  people.  Before  the  adoption  of  the  constitution  of  the 
United  States,-  every  state  in  the  union  unquestionably  possessed 
the  uncontrolled  exercise  of  this  power  within  its  own  territor}', 
and  most  of  them  exercised  it,  as  will  appear  on  an  examination 
of  the  laws  passed  by  the  legislatures  of  some  of  the  states  ;  se* 
veral  of  those  have  been  stated  to  this  court.  This,  however, 
is  so  plain  and  evident  a  proposition,  that  a  recurrence  to  those 
laws  cannot  be  necessary  to  establish  it. 

The  laws  granting  and  securing  this  exclusive  right,  it  is  con- 
tended, are  unconstitutional — 

1st.  Because  they  interfere  with  the  power  of  congress  to  regu- 
late patents. 
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2d.  Because  they  interfere  with  the  regnlation  of  commeTee. 

I  do  not  think  it  necessary  on  this  occasion  to  enter  generally 
into  the  discussion  of  powers  granted  to  congress,  and  which  are 
to  be  considcnoed  as  exclnsiye,  or  which  ought  to  be  deen^ed  con- 
corrent  It  cannot  now  be  questioned,  particularly  sinbe  the 
amendment^  the  constitution  of  the  United  States  were  adopt- 
ed, that  according  to  the  10th  article  of  those  amendments, 
« the  powers  not  delegated  to  the  United  States  by  the  consti- 
tution, nor  prohibited  by  it  to  the  states,  are  reserved  to  the 
states  respecdyely,  or  to  the  people."  By  the  8th  section  of  the 
constitution,  among  the  powers  granted  to  congress,  it  is  stated, 
that  they  shall  have  power  "  to  promote  the  progress  of  science 
and  useful  arts  by  securing,  for  limited  times,  to  authors  and  in- 
ventors the  Exclusive  right  to  their  respective  wiitings  and  dis- 
covenes."  Thus  it  appears  in  the  exercise  of  this  power,  they 
are  limited  to  authors  and  inventors  only ;  this  clause,  therefore, 
never  can  admit  of  so  extensive  a  construction  as  to  prohibit 
the  respective  states  from  exercising  the  pow^r  of  securing  to  * 
persons  introducing  useful  inventions,  (without  being  the  authors 
or  inventors)  the  exclusive  benefit  of  such  invention  for  a  limited 
time:  a  power  no  less  instrumental  in  promoting  the  progress 
of  science  and  the  useful  arts,  and  consequently  equally  essential 
to  the  prosperity  of  the  country.  The  beneficial  efi^ects  expe- 
nenced  by  other  countries,  particularly  England,  sufficiently 
show  the  policy  and  propriety  of  passing  laws  for  ^e  encourage- 
ment of  imported  inventions.  This  power,  then,  evidently  ne. 
cessary  and  useful,  is  not  granted  to  congress  by  the  qisuse  as  to 
Authors  and  invcwtors,  and  is  not  taken  away  by  some  other 
part  of  the  constitution^  it  must,  of  course,  be  retained  by  the  ' 
respective  states,  to  be  exercU«d  by  them  until  it  interferes  with 
the  laws  of  the  United  States,  passed  to  secure  the  author 
or  inventor.  It  is  not  probable  that  such  eolHnon  will  take 
place  ;  whenever  it  does  occur,  it  remains  exclusively  with  the 
courts  of  the  United  States  to  interpose ;  and  no  doubt  can  be 
entertained  but  that  the  person  claiming  a  right  by  patent,  as 
inventor,  would  prevail,  and  the  state  law  would  give  way  to  the 
superior  power  of  congress. 

The  kws  granting  this  exclusive  privilege  to  the  appellants 
csnnot  interfere  with  the  regulation  of  commerce :   It  never 
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could  have  been  intended  that^  the  navigable  waters  within  the 
territory  of  the  respective  states  should  not  be  subject  to  their 
municipal  regulations.  It  might  with  equal  propriety  be  applied 
to  turnpike  roads,  ferries,  bridges  and  various  other  local  ob- 
jects, and  thus,  in  the  vortex  of  this  construction,  almost  all  sub- 
jects of  legislation  would  be  comprehended,  and  might  eventu- 
ally lead  to  the  total  prostration  of  internal  improvements. 

All  municipal  regulations,  therefore,  in  relation  to  the  navi- 
gable waters  of  the  state  (according  to  tlie  true  construction  of 
the  constitution,)  to  which  the  citizens  of  this  state  are  subject, 
the  citizens  of  other  states  .(when  within  the  state  territory,) 
are  equally  subjected;  and  untU  a  discrimination  is  made,  no 
constitutional  barrier  does  exist  The  constitution  of  the  Uni- 
ted States  intends  that  the  same  immunities  and  privileges  shall 
be  extended  to  all  the  citizens  equally,  for  the  wise  purpose  of 
preventing  local  jealousies,  which  discriminations  (always  deem- 
ed odious)  might  otherwise  produce.  This  constitution,  then, 
according  to  my  view,  not  preventing  the  operation  of  those 
laws  granting  the  exclusive  privilege  to  the  appellants,  they  are 
entitled  to  the  full  benefit  of  them. 

By  the  law  of  1808,  the  boats,  together  with  the  engine,  tackle 
and  apparel  thereof,  are  forfeited  to  them;  and  a  question. is 
raised  here,  ;ivhether  the  appellants  are  entitled  to  any  other  re- 
medy than  that  prescribed  by  the  legislature. 

This  right  being  claimed  under  an  express  grant  by  the  statute 
creating  the  forfeiture,  and  no  doubt  remaining  of  the  existence 
of  the  boats,  the  presumption  was  irresistible  that  they  naviga- 
ted contrary  to  the  statute,  and  that  the  property  was  in  the  ap- 
pellants. The  injunction,  therefore,  on  those  grounds,  might 
well  have  been  ordered.  I  cannot  discover  what  injury  could 
arise  by  preventing  such  acts  as  might  create  the  forfeiture  af- 
terwards: it  could  only  operate  as  a  prohibition  in  navigating 
contrary  to  the  statute. 

Most  of  the  cases  cited  by  the  respondents,  where  injunc- 
tions had  been  refused  in  the  first  instance,  are  cases  on  prtroga- 
live,  or  where  the  right  was  doubtful,  and  the  granting  of  the 
injunction  might  create  irreparable  mischief.  I  do  not  think 
they  can  apply  to  this  ease. 
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In  the  case  of  Gyles  v.  Wilcan,  Barrow  and  Nutt,  2d  Atk. 
141,  a  bill  ^^s  brought  for  an  injunction  to  stay  the  printing  of 
a  book,  and  the  question  was,  whether  it  had  been  borrowed 
from  another  book,  contrary  to  the  statute  of  Ann,  also  crea- 
ting a  forfeiture.  Lord  Hardwicke  said  it  was  not  a  case  proper 
for  law,  as  it  would  be  absurd  for  a  judge  to  sit  and  hear  both 
books  read  over,  which  was  necessai^,  where  one  is  only  a  copy ; 
and  that  the  court  was  not  under  an  indispensable  obligation  to 
send  all  facts  to  a  jury,  and  continued  the  injunction  until  arbi- 
trators had  awarded  as  to  the  fietct  If  this  be  so,  might  not  the' 
propriety  of  refusing  this  injunction  to  try  a  fact  at  law  of  such 
public  notoriety,  as  to  their  navigating  or  not,  be  questioned  ? 
There  is  scarcely  a  citizen  not  cognizant  to  the  fact.  And  • 
ought  this  injury,  then,  to  be  permitted  in  the  present  case,  by 
an  inflexible  adherence  to  what  is  not  deemed  indispensable  in 
the  case  just  cited  ?  I  should  think  not 

In  the  case  of  Blackwell  v.  Harper,  2d  Atk.  92,  the  remedy 
was  by  injunction — and  where  the  right  is  matter  of  record  in- 
junctions are  granted.  1st  Vesey,  476.  So  in  3d  Vesey,  140,  an 
injunction  granted,  that  the  validity  of  a  patent  might  be  tried 
at  law;  and  in  14  Vesey,  130,  Harmer  v.  Plane,  injunction 
granted  where  right  is  doubtful — party  being  in  possession.  6 
Vesey,  707,  is  to  the  same  point,  also  1  Brown,  451. 

From  these  and  numerous  other  cases,  no  doubt  can  exist 
that  the  injunction  in  this  instance  ought  to  have  issued.  My 
opinion,  therefore,  is,  that  the  order  of  his  honor  the  chancellor 
be  reversed,  and  that  the  cause  be  sent  back  with  directions  to 
enjoin  the  respondents. 

TflOMPspN,  J.  In  examining  the  questions  which  have  been 
presented  in  this  case,  I  shall  pursue  the  order  adopted  on  the 
argument.  By.  first  inquiring  into  tlie  right  claimed  by  the  ap- 
pellants ;  and  secondly,  whether,  if  the  right  be  established  in 
them,  they  are  entitled  to  an  injunction  to  restrain  the  respon- 
dents from  an  infringement  of  that  right 

In  considering  the  first  branch  of  this  subject,  I  deem  it  tui- 
necessary  to  go  into  a  particular  inquiry  as  to  the  constitutional 
power  and  authority  of  the  legislature  to  grant  exclusive  privi- 
leges upon  the  navigable  waters  within  this  state.    All  dbjee^ 
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tions  heretofore  raised  againit  the  laws  in  qaettion  on  thfii 
ground,  have  been  in  a  great  measure  abandoned  bj  the  respon- 
dents' counsel.  I  would  observe^  however,  generally,  that  view« 
ing  this  state  as  an  independent  sovereignty,  not  having  sur- 
rendered any  of  its  constitutional  powers  to  the  government  of 
the  United  States,  I  am  at  a  loss  to  discover  any  reasons  why 
this  power  should  be  denied  to  the  legislature.  There  is  certain- 
ly  no  express  prohibition  in  our  constitution  ;  nor  do  I  see  any 
reasons  growing  out  of  the  nature  and  principles  of  our  govern- 
ment, for  denying  to  it  this  act  of  sovereignty.  It  appears  to 
me  a  necessary  and  indispensable  power,  which,  under  a  wise 
and  discreet  exercise  of  it,  will  be  productive  of  very  beneficial 
effects.  The  power  of  granting  exclusive  privileges  upon  land, 
has  not  been,  in  the  least  degree,  questioned ;  and  the  same 
reasons,  both  of  principle  and  policy,  will  allow  to  the  govern- 
ment the  exercise  of  analagous  powers  upon  the  waters  within 
the  jurisdiction  of  the  state.  No  distinction  appears  to  have 
been  recognized  in  the^practice  of  our  government.  Grants  of 
land  under  the  water,  the  exclusive  right  of  ferriage  and  the  re- 
gulation of  the  fisheries  in  the  Hudson  river,  as  well  as  canals, 
tumpiice  roads,  and  exclusive  privileges  of  running  stage-wa- 
gons, have  all  been  occasionally  subjects  of  legislative  bounty 
and  provision. 

All  the  arguments  which  have  been  urged  against  the  policy 
or  expediency  of  granting  exclusive  privileges  in  general,  or  the 
particular  privilege,  which  forms  the  present  subject  of  inquiry, 
have  been  addressed  to  the  wrong  forum.  These  were  argu- 
ments for  legislative  and  not  for  judicial  consideration.  We  are 
called  upon  to  pronounce  what  the  law  is,  and  not  what  it  ought 
to  be.  In  a  legislative  capacity,  considerations  of  policy  and  e::- 
pediency  are  entitled  to  their  due  weight,  to  convince  the  judg- 
ment or  guide  the  discretion.  But  in  a  judicial  capacity,  no 
such  latitudinary  power  is  given  ;  we  are  under  the  solemnity  oi 
an  oath  to  decide  the  rights  and  claims  of  parties,  according  to 
existing  law.  Unless,  therefore,  we  are  prepared  to  pronounce 
the  laws  under  which  the  appellants^  claim  is  set  up,  absolutely 
void,  their  right  must  be  considered  as  fixed  and  established.  I 
shall  not  stop  to  examine  whether  it  be  competent  for  the  courts 
of  justice  in  this,  state  to  disregard  acts  of  the  legislature,  and 
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declare  them  unconititotional  and  void.  The  oounael  finr  the 
appellants  have  not  put  their  cause  upon  this  ground.  But  ad- 
mitting such  power  in  the  judiciary,  it  ought  to  be  exercised 
with  great  caution  and  circumspection,  and  in  extreme  eases 
only.  It  certainly  affords  a  strong  and  powerful  argument  in 
favour  of  the  constitutionality  of  a  law,  that  it  has  passed  not  only 
that  branch  of  the  legislature,  which  constitutes  the  greater  por- 
tion of  our  court  of  dernier  resort,  but  also  the  council  of  revi- 
sion, which  is  composed  of  the  govwnor  and  the  two  highest  ju- 
dicial tribunals  of  the  state,  (next  to  this  court,)  and  whose  parti- 
cular province  it  is  to  examine  and  make  all  constitutional  objec- 
tions to  bills,  before  *  they  become  laws.  And  if  this  afibrds 
ground  of  argument  in  favour  of  a  single  law,  which  might  have 
passed  hastily  and  without  due  consideration,  l^ow  strong  and 
cogent  is  it  in  &vour  of  a  series  of  laws,  on  the  same  subject, 
from  time  to  time,  enlarging  and  strengthening  the  same  ri^t 
orclaim;  and  more  especially  as  one  of  those  laws  has  been  pas- 
sed since  the  present  controversy  has  arisen,  and  after  the  atten- 
tion of  the  several  branches  of  the  legislature  must  have  been 
called  to  the  objections  now  raised  against  them.  With  such  a 
weight  of  prima  fEicie  evidence  in  favour  of  the  constitutionality 
of  these  laws,  I  should  not  have  boldness  enough  to  pronounce 
them  void,  without  the  most  clear,  satisfactory  and  unanswer- 
mble  reasons.  I  shall  proceed,  however,  to  examine  the  force  of 
the  objections  which  have  been  raised  against  the  consUtution- 
ality  of  the  laws,  giving  to  the  appellants  the  exclusive  right  to 
navigate  the  waters  of  the  state  by  steam,  uninfluenced  by  any 
presumption  in  favour  of  their  validity. 

These  objections  grow  out  of  those  parts  of  the  constitution 
of  the  United  States,  which  give  to  congress — First,  The  power 
to  promote  the  progress  of  science  and  useful  arts  by  securing, 
for  limited  times,  to  authors  and  inv^ntarSy  the  exclusive  right 
to  their  respective  writings  and  discoveries;  and  Secondly :  The 
power  to  regulate  commerce  with  foreign  nations,  and  among 
the  several  states,  and  with  the  Indian  tribes.  (Art.  i.  Sec.  8.) 
It  is  an  undeniable  rule  of  construction,  applicable  to  the  consti- 
tution of  the  U.  States,  that  all  powers  and  rights  of  sovereignty, 
possessed  and  ^joyed  by  the  several  states,  as  independant  go- 
^remments,  before  the  adoption  of  the  constitution,  and  which 
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ere  not  dther  expressly  or  by  necessary  implieation,  delegated 
to  the  general  government,  are  retained  by  the  states.  This  has 
been  the  nniform  understanding  of  the  ablest  junsts  ever  since 
tiie  formation  of  that  government,  and  is  a  rule  indispensably  ne- 
eessary,  in  order  to  preserve  harmony  in  the  administration  of 
tiie  diflforent  governments  and  prevent  that  collision  which  a  par- 
tial consolidation  is  peculiarly  calculated  to  produce.  This  was 
the  object  contemplated  and  intended  to  be  secured  by  the  10th 
Art.  of  the  amendments  of  the  constitution,  which  declares,  that 
the  powers  not  delegated  to  the  United  States  by  the  constitution, 
nor  prohibited  by  it  to  the  states,  are  reserved  to  the  states  re- 
spectively, or  to  the  people.  If,  then,  the  grant  of  the  right  or' 
privilege  claimed  by  the  appellants,  would,  before  the  adoption  of 
the  constitution,  have  been  a  legitimate  exercise  of  state  sove^ 
refgnty,  it  would,  I  think,  under  the  rule  of  constrtiction  which  I 
have  suggested,  be  a  strained  interpretation  of  that  instrument,  to 
say  such  sovereignty  has  been  thereby  surrendered  by  the  state. 
This  power  is  certainly  not  denied  to  the  states,  or  exclusively 
granted  to  the  union  by  eatress  terms :  and  those  powers  which 
are  exclusive,  by  necessary  implication,  must  be  such  as  are  cre- 
sted by  the  constitntion,  and  which  did  not  antecedently  form  a 
part  of  state  sovereignty,  or  the  objects  of  which,  from  their  na- 
ture, are  beyond  the  reach  and  control  of  the  state  governments; 
aa  express  prohibition  to  the  states,  against  the  exercise  of  powers 
of  tins  description,  would  be  useless  and  absurd.  I  might  go 
tlnroi^h  the  various  powers  given  to  congress,  and  illustrate  the 
trui^i  of  the  position  I  have  laid  down,  but  shall  refer  only  to  one 
or  two.  Congress  have  the  power  to  borrow  money  on.the  cre^ 
dit  of  the  United  States.  This  is  an  exclusive  power  by  neces- 
fury  implication.  It  is  a  power  created  by  the  constitution.  No 
prohibition  to  the  states  was  necessary,  and  indeed  would  have 
been  absurd ;  because  this  never  was,  before  the  adoption  of  the 
censtitution,  vnthin  the  scope  of  that  power:  no  state  being  able 
ta  pledge  the  credit  of  the  United  States,  for  the  re-payment  of 
the  money  borrowed.  The  power  to  constitute  tribunals  inferior 
to  the  supreme  court,  ftlb  under  the  same  elasa. 

But  it  is  obvious  that  the  mere  grant  of  a  power  to  congress 
does  not  necessarily  vest  it  exclusively  in  that  body.  Congress 
ham  power  to  lay  and  coHeet  taxes.    But  this  does  not  precjttde 
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the  states  from  the  exercise  of  a  lik«  power,  except  to  fiur  as  thi^ 
are  espresdly  restrained  in  relation  to  doties  on  imports  and  es^ 
ports*  Thus  we  see  that  there  are  subjects  npoD  wliieh  tlie  Uni- 
ted States  and  the  individual  states  must,  of  neceesitj,  hmye  0M»- 
current  jurisdiction ;  and  all  the  fears  and  apprehensions  of  col* 
lision  in  the  exercise  of  these  powers,  which  have  hetm  urged  m 
argument,  are  unfbunded.  The  constitution  has  guarded  agaiMl 
8uct>  an  event^  by  providing  that  the  laws  of  the  United  StiitaB 
shall  be  the  supreme  law  of  the  land,  any  thing  in  the  coikstit«- 
tion  or  laws  of  any  state  to  the  contrary  notwithstanding.  In  ease 
of  collision,  therefore,  the  state  laws  must  yield  to  tteauperior 
authority  of  the  United  States. 

The  power  given  to  congress  to  promote  the  progress  of  sei- 
ence  and  useful  arts  is  restricted  to  the  rights  of  auikor9  aad 
inventors,  and  their  rights  are  only  to  be  secured  ier  a  Mnritod 
time.  Whatever  power  the  states  had  over  these  subjects  prior 
to  the  adoption  of  the  constitution,  and  which  hanre  not  been 
granted  to  the  general  government,  and  which  are  not  wMiin  ^tkt 
scope  and  purview  of  its  authority,  must,  beyond  all  possibto 
doubt,  be  retained  by  the  states.  The  appellants  do  not,  ia  tlie 
case  before  us,  claim  as  inventors ^  but  only  as  possessors  oi  % 
mode  of  applying  the  steam  engine  to  propel  basis  on  tew  aad 
advantageous  principles.  The  right,  therefore,  claiaied  by  tbem, 
as  granted  by  the  laws  of  this  state,  was  beyond  the  reaob  of  con* 
gressional  authority ;  and  the  idea  ought  not  f^  a  moment  to  be 
indulged  that,  even  admitting  this  to  be  a  for^gn  and  imported 
improvement,  it  is  not  worthy  of  legislative  patronage  and  proteo- 
tion.  The  power  given  to  congress  on  this  subject  was  intended 
for  the  benefit  of  authors  and  inventors,  and  to  secure  Hielr 
rights  throughout  the  United  States.  The  state  govemmeAt 
could  only  give  this  security  within  its  own  jurisdiction.  It  was, 
therefore,  a  wise  and  useful  provision  in  the  c<mstitution,  caleu^ 
lated  to  encourage  the  arts  and  sciences,  which  ought  to  be  a 
favourite  object  with  every  enlightened  government  But  be- 
cause the  states  have  delegated  to  congress  this  power  in  a  limit- 
ed  degree,  shall  it  be  denied  to  them  to  lend  their  aid  in  protecting 
and  patronizing  useful  improvements  in  any  way  they  may  think 
proper,  not  repugnant  to  the  right  secured  under  the  authority  of 
Congress  ?  Such  i,  doctrine  appears  to  me  degrading  to  state  so- 
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vtmAgattfy  and  wuMoestarily  rriinquislmig  a  power  not  contem* 
plfttad  by  th»  constitiatioiL  Although,  for  the  purpose  of  the  pre- 
i6Bl  anil,  the  appelkuits  are  to  be  considered  as  the  possessors 
enij  of  the  invei^on,  and  in  which  point  of  view  1  cannot  disco- 
ver ^e  remoteet  donbt  as  to  the  constitutionality  of  the  laws,  the 
•objeot  BMtter  of  them  not  being  within  the  purview  of  any  pow- 
er given  to  eoagress.  But  if  the  appellants  are  considered  the 
4mm9ntors^  and  entitled  to  a  patent,  or  having  actually  obtained 
one^  it  caanot  opende  as  an  exclusion  of  all  legislative  aCithority 
Mid  mterferenoe  to  aid  and  protect  the  right  thus  obtained  under 
^M  general  government  If  the  sul>)ect  matter  be  within  the 
scope  of  state  jurisdiction,  and  the  power  is  exercised  in  harmony 
with,  and  in  subordination  to,  the  superior  power  of  congress,  it 
k  beyond  all  doubt  legitimately  exercised.  Should  any  one  ap- 
pear claiming  under  a  patent  in  hostility  to  the  privilege  granted 
by  this  state,  that  would  be  a  paramount  right,  and  must  prevail, 
if  set  up  in  a  court  having  jurisdiction  of  the  question ;  though  it 
may  well  be  doubted,  whether  even  a  patent  could  be  set  up  in 
^e  eoutts  of  ^is  state  against  these  laws,  as  that  might  involve 
tjuestioas  under  the  laws  of  the  United  States,  which  belong  ex- 
clusively to  the  courts  of  the  United  States.  (7  Johnson,  1 14.) 
It  was  admitted  by  the  respondents'  counsel,  that,  had  not  con> 
gMSB  begun  to  exercise  the  power  given  by  this  clause  in  the 
eonttitotten,  the  subject  matter  would  be  within  the  scope 
•f  that  jurisdiction — And  why  this  should  make  any  difference, 
I  am  unable  to  conceive,  as  long  as  the  power  exercised  by  the 
etate  is  not  i«pugnant  to,  or  incompatible  with  that  exercised  by 
Congress.  That  the  mere  grant  of  a  power  to  congress  does  not 
necessarily  imply  an  exclusion  of  state  jurisdiction,  has  been  the 
praeticai  eoaetrucUon  of  the  constitution  in  a  variety  of  cases. 
As  lor  instance — congress  have  the  power  to  provide  for  the 
punishment  of  counterfeiting  the  current  coin  of  the  United  States, 
yet  the  legislature  of  this  state  has  provided  for  the  punishment 
<if  the  saoM  offidnce,  and  numerous  other  instances  might  be  men- 
tiooed  if  necessary.  The  only  restriction  upon  the  state  govern* 
menis  in  the  exercise  of  all  concurrent  powers,  is,  that  tlic  state 
must  act  in  si^Mnrdination  to  the  general  government  It  is  not 
a  BufBeient  reason  for  denying  to  the  states  the  exercise  of  a 
pewer,  th»t  it  may  possibly  interfere  with  the  acts  of  the  general 
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goveniinent  It  will  be  time  enoogh  to  mrrmider  it  when  mck 
interference  shall  arise.  The  framers  of  the  constUotion  fore- 
saw the  possibility  of  such  a  state  of  things,  and  wisely  prorided 
the  remedy,  by  making  the  laws  of  the  United  States  the  sopreme 
law  of  the  land.  Thus  gaarded,  there  can  no  pes&ble  inconve- 
nience result  from  the  two  governments  exercising  legislative 
authority  over  the  same  subject.  But  for  the  porpese  of  deci- 
ding the  firesent  question,  it  is  neeessary  to  go  thus  far,  because 
the  laws  in  question  extend  protection  to  Uie  appellants  as  pos- 
sessors oaly  of  the  improvement,  and  this  not  being  a  subject 
within  the  authority  of  congress,  there  cannot  arise  any  interfe- 
rence or  collision  of  power. 

The  objection  to  the  laws  under  consideration,  on  the  ground 
ti^t  they  interfere  with  the  power  given  to  congress,  *^  to  regulate 
commerce  with  foreign  nations,  and  among  the  several  states^ 
and  with  the  Indian  tribes,''  is  less  colourable  than  the  former ; 
for  admitting  the  power  here  granted  to  bel<mg  exclusively  to  the 
general  government,  it  doe^  not  in. any  manner  whatev^  intec- 
fere  with  these  laws,  or  extend  to  the  rights  and  privileges  which 
they  are  intended  to  secure.  They  neither  concern  foreign  com- 
merce, nor  cinnmerce  among  the  several  states,  nor  with  the 
Indian  tribes,  but  only  give  to  the  appellants  the  exclusive  privi«- 
lege  of  navigating  all  waters  within  the  jurisdiction  of  this  state 
by  every  species  of  boat  or  water  craft  which  mi^t  be  impelled 
by  force  of  fire  or  steam,  if  this  can  in  any  sense  be  considered  a 
regulation  of  commerce,  it  is  the  internal  commerce  of  the  state, 
over  which  congress  has  no  power ;  and  if  the  right  to  regulate 
internal  commerce,  or  the  intercourse  betwen  the  different  parts 
of  the  state,  ever  belonged  to  the  state  government,  it  is  still  re- 
tained, for  it  never  has  been  either  expressly  or  impliedly  yi^ded 
to  the  general  goveniment  To  deny  to  the  legisUture  this  right, 
would  be  at  once  taking  ^m  our  statute-book  grants  almost  inp 
numerable  of  a  similar  nature ;  all  our  turnpike-roads,  toll- 
bridges,  canals,  ferries  and  the  like,  more  or  less  concern  coib^ 
merce,  or  the  intercourse  between  the  different  parts  of  the  state, 
and  must  depend  on  the  same  principles  with  the  privileges 
granted  to  the  appellants.  The  truth,  however,  is,  that  none 
of  them  concern  commerce  within  the  sense  and  meaning  of  the 
term  as  used  in  the  constitution ;  they  are  mere  municipal  regu^ 
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Ifttknw,  vnih  whidi  commeree  has  no  concern.  It  can  answer  no 
▼ahiltble  end  to  enter  into  apy  speculative  inquiry  ks  to  what 
would  be  the  elfect  upon  the  appellants'  rights  under  these  laws, 
should  congress,  in  regulating  commerce,  interfere  with  them. 
No  such  interferenoe  has  as  yet  arisen,  and  it  wiU  betime  enough 
to  consider  that  question  when  it  does  arise.  The  general  and  con- 
clusive answer,  however,  to  all  such  supposed  collision  of  powers, 
is  what  has  already  been  mentioned — ^that  the  laws  of  congress 
are  paramount,  and  must  prevail. 

I  hav»  thus  noticed  the  principal  arguments  which  have  been 
urged  against  the  constitutionaKty  of  the  laws,  under  which  the 
appellants'  claim  is  set  up,  and  unless  these  laws  are  absolutely 
void,  the  right  of  the  appellants  is  clearly  established ;  and  the 
only  remaining  inquiry  is,  whe^er  they  are  entitled  to  an  in- 
jttnetion,  to  restrain  the  respondents  from  an  infringement  of  thaf 
right ;  and  this,  it  appears  me,  must  follow  as  matter  of  course. 
It  has  been  contended  that  an  injunction  ought  not  to  issue  until 
tfie  appellants'  right  has  been  first  settled  at  law.  This  is  by  no 
means  the  universal,  or  even  the  common  rule  of  practice  on  the 
subject  Where  the  right  is  doubtful,  and  that  doubt  can  only 
be  removed  by  a  trial  at  law,  there  is  some  plausibility  in  requi- 
ring of  a  party,  to  establish  his  right  before  an  injunction  is  grant- 
ed. But  this  is  net  always  the  course  even  in  doubtful  cases. 
There  are  many  instances  in  the  books,  where  the  courts  have 
said,  that  possession  under  colour  of  title  is  enough  to  enjoin  and 
continue  the  injunction,  until  it  is  proved  at  law  that  it  is  only 
colour,  and  not  real  title.  The  case  of  Bolton  v.  Bull,  (d  Vesw 
jun.  140)  is  one  of  this  description.  An  injunction  had  been  gran- 
ted that  the  question  as  to  the  validity  of  a  patent  might  be 
tried  in  an  action  at  law.  And  so  doubtful  was  the  right  of  the 
patentee,  that  the  court  upon  a  case  stated,  were  equally  divided. 
Yet  the  lord  chancellor  refused  to  dissolve  the  injunction,  decla- 
ring that  he  would  not  put  tlie  party  to  compensation.  So  also 
in  the  case  of  the  universities  of  Oxford  and  Cambridge  v,  Rich« 
ardson,  (6  Yes.  jun.  707.)  Lord  Eldon*  in  noticing  what  fell  from 
Lord  Mansfield,  in  Miller  and  Taylor  ''  that  it  was  a  universal 
role,  that  if  the  title  is  not  clear  at  law,  the  court  will  not  sustain 
an  injunettott,"  said  that  he  could  not  accede  to  that  proposition, 
so  unqualified,  fer  that  therp  had  been  many  instances  within  his 
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own  memory,  in  which  an  injunction  had  t^aen  granted  and  eovh 
tinned  under  soch  circnmstances,  until  the  hearing.  The  game 
doctrine  is  laid  down  in  the  ca«e  of  Harmerr.  Plane,  (14  Yea. 
jnn.  132.)  And  the  lord  chancellor  says,  there  will  he  no  lets  in- 
eonvenience  in  granting  the  injonction,  until  the  legal  qnetttai 
can  he  tried,  than  in  dissolving  it  at  the  hazard,  that  ^e  grant 
of  the  crown  may,  in  the  result,  prove  to  have  heen  valid.  'Riat 
the  question  is  not  really  hetween  the  parties  upon  the  record, 
for  unless  the  injunction  is  granted,  any  person  might  violate  the 
patent,  and  the  consequence  would  be,  that  the  patentee  must  he 
ruined  by  litigation.  This  last  observation  is  en^tled  to  great 
weight  and  consideration,  and  furnishes  a  strong  and  cogent  roa- 
son  for  granting  injunctions  in  cases  of  this  kind.  The  preven- 
tion of  multiplicity  of  suits,  is  one  of  the  most  salutary  powers  of 
a  court  of  equity.  These  cases  are  soiBcient  to  show,  that  it  is 
the  prevailing  practice  in  England,  even  where  "^e  right  is  doubt- 
fiil  and  the  case  is  sent  to  be  tried  at  law,  to  send  it  with  an  fith 
junction  instead  of  denying  it  on  that  ground  Bvt  where  the 
right  is  dear,  an  injunction  is  never  refused,  as  when  tiie  right 
claimed  appears  on  record,  or  is  founded  on  an  act  of  parUameat, 
it  is  matter  of  course  to  grant  an  injimc^on,  without  first  obliging 
the  party  to  establish  his  case  at  law,  (Ck>oper  Equ.  Plead.  157, 
Mitford  129,  1  vol.  476.) 

In  the  case  of  Blanchard  v.  Hill,  (2  Atk.  495.)  Lord  B^tvd- 
wicke  said,  that  in  case  of  monopolies,  the  mle  tliat  the  coinrt  has 
governed  itself  by  is,  whether  there  is  any  act  qf  pariia$n€mty 
under  which  the  restriction  is  founded.  But  the  court  will  never 
establish  a  right  of  this  kind,  claimed  under  a  cAoresr  only  from 
the  crown^  unless  there  has  been  action  to  try  the  right  at  law. 
And  this  will  be  ibund,  on  examination,  to  be  a  govemiBg  dis- 
tinction, running  through  the  numerous  eases  cited  on  the 
argument  And  whenever  an  injunction  has  been  refused^  tho 
right  was  claimed  under  a  patent  from  Ihe  crovm^  and  that  right 
considered  doubtful. 

Applying  these  principles  to  the  case  before  us,  there  is  no 
possible  grounds  upon  which  the  injunction  can  be  denied.  The 
claim  of  the  appellants  is  founded  on  acts  of  the  legislature,  and 
if  those  acts  are  considered  valid,  no  doubt  can  exist  as  to  the 
right    And  if  any  doubt  should  be  thot^ht  to  exist  on  that  point, 
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yet,  acoorcUog  to  the  eitablkbed  rutoio  EngUnd,  this  U  not  tofil. 
oient  to  warrant  a  denial  of  the  injunction.  If  it  be  lieoesaarj  to 
tend  the  caoae  to  be  tried  at  law,  it  ought  to  be  sent  with  an  in« 
jonptioQ.  B<Kt  .where  can  be  the  necoMitj  or  propriety  of  sending 
the  appellants  into  a  court  of  law  to  establish  their  right.  There 
are  no  &ct«,  in  dispute,  upon  which  it  is  requisite  for  a  jury  to  de« 
eide.  The  right  must  depend  upon  the  validity  of  the  statutes 
under  which  it  is  claimed.  And  that  question,  according  to  the 
eourse  of  our  courts,  may  be  brought  back  again  to  this  tribunal 
for  ultimate  decision.  But  it  is  said  the  right  claimed  by  the  appel* 
lants,  being  created  by  statute,  they  are  entitled  to  no  other  re- 
medy than  that  which  the  statute  gives. 

Without  eiamining  whether  the  rule  of  law  upon  which  this 
eb^eetioB  is  founded,  is  not  confined  to  criminal  cases  altogether, 
it  certainly  cannot  be  applied  to  the  present  case ;  for  the  for- 
feiioBre  is  not  given  by  the  same  statute  which  created  and  gave 
the  right,  nor  until  the  right  was  actually  vested  in  the  appellants, 
by  a  fulfilment  of  the  terms  and  conditions  upon  which  they 
were  to  be  entitled  to  the  exclusive  privilege  now  claimed  by 
tliem ;  and  if  the  right  waa  vested,  all  existing  remedies  to  enforce 
it  were  also  vested,  and  are  not  to  be  taken  away  by  implication. 
The  aet  of  April,  1808^  creating  the  forCsiture,  purports  to  be  an 
act  for  the  further  encouragement  of  the  appellants'  steam-boats, 
whieh  plainly  riiows  that  the  remedies  therein  provided  were 
ii^«ided  as  cuwtulativt^  and  in  addition  to  those  already  existing. 
This  would  be  the  construction  in  criminal  cases,  even  where  the 
efibnce  is  created  and  penalty  given  by  the  same  statute^  provided 
they  ave  in  separate  elauses*  In  the  case  of  the  King  v.  Harris, 
(4  Term,  dO&)  Ashhiirst  Justice  says^  it  is  a  clear  and  established 
principle,  that  where  a  new  offence  is  created  by  an  aet  c^parlia* 
ment,  and  a  penalty  is  amexed  to  it  by  a  separate  and  substan- 
trre  elause,  it  is  not  necessary  for  the  prosecutor  to  sue  for  the 
penalty,  but  he  may  proceed  on  the  prior  clause  on  the  ground  of 
its  being  a  misdemeanor. 

I  think  it  unnecessary  to  pursue  the  question  as  to  the  remedy 
any  farther,  <Nr  to  notice  all  the  cases  cited  on  the  argument  I 
have  looked  into  most  of  them,  and  am  fully  satisfied  that  if  the 
appellants  have  the  right  claimed,  the  remedy  cannot  be  denied 
to  them.    1  ^M  more  readily  abstain  from  taking  up  any  more 
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time  in  this  examinaUon,  because  I  ondertftood  the  respondents' 
counsel  as  in  a  great  measure  abandoning  all  opposition  to  an 
injunction,  if  the  right  was  determined  against  them.  Upon  the 
whole,  from  a  very  attentiye  examination  of  the  case,  I  entertaiB 
a  clear  and  decided  opinion  in  favor  of  the  validity  of  the  i^»pel- 
lants'  right,  as  granted  by  the  acts  of  the  legislature,  and  thai 
they  are  entitled  to  the  remedy  asked  for,  to  protect  and  secure 
them  in  the  enjoyment  of  it. 

I  am  accordingly  of  opinion  that  the  decree  of  the  court  of 
chancery  ought  to  be  reversed. 

Kent,  Ch.  J.  The  great  point  in  this  cause  is,  whether  tke 
several  acts  of  the  legislature  which  have  bem  paased  in  the  &* 
vour  of  the  appellants,  are  to  be  regarded  as  conslltutional  aaA 
binding. 

This  house  sitting  in  its  judicial  capacity  as  a  court,  has  no- 
thing to  do  with  the  policy  or  expediency  of  these  laws.  The 
only  question  here  is,  whether  the  legislatu^  had  authority 
to  pass  them.  If  we  can  satisfy  ourselves  upon  this  point,  or  n^ 
ther  unless  we  are  fully  persuaded  that  they  are  void,  we  axe 
bound  to  obey  them  and  give  them  the  requisite  efl^t. 

In  the  first  place  the  presumption  must  be  admitted  to  be  ex> 
tremely  strong  in  favour  of  their  validity.  There  is  no  very  ob* 
vious  constitutional  objection,  or  it  would  not  so  repeatedly  hav^ 
escaped  the  notice  of  the  several  branches  of  our  government^ 
when  these  acts  were  under  consideration.  There  are  in  the 
whole  five  different  statutes  passed  in  the  years  1798,  1803,  1807, 
1803  and  1811,  all  relating  to  one  subject,  and  all  grafting  or 
confirming  to  the  appellants,  or  one  of  them,  the  exclusive  pri* 
vilege  of  using  steam-boats  upon  the  navigable  waters  of  this 
state.  The  last  act  was  passed  after  the  right  of  the  appellants 
had  been  drawn  into  question,  and  made  known  to  the  legisla- 
ture, and  that  act  was  therefore  equivalent  to  a  declaratoi^  opi- 
nion of  high  authority  that  the  former  laws  were  valid  and  con- 
stitutional. The  law  in  the  year  1798  was  peculiarly  calculated 
to  awaken  attention  as  it  was  the  first  act  that  was  passed  upon 
the  subject,  after  the  adoption  of  the  federal  constitution,  and  it 
would  naturally  lead  to  a  consideration  of  the  power  of  the  state 
to  make  such  a  grant.    That  act  was  therefore  a  legislative  expo- 
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•ifioii  ghren  t6  the  powers  of  the  state  governments,  and  there 
ipfere  circumstances  existing  at  the  time,  which  gave  that  exposi- 
^on  singular  weight  and  importance.  It  was  a  new  and  original 
grant  to  one  of  the  appellants,  encouraging  him  by  the  pledge  of 
an  ttEcIusive  privilege  for  twenty  years,  to  engage,  according  to 
the  language  of  the  preamble  to  the  statute,  in  the  '^  uncertainty 
and  hazard  of  a  very  expensive  experiment."  The  legislature  must 
have  been  clearly  satisfied  of  their  competency  to  make  this 
ple4ge,  or  they  acted  with  deception  and  injustice  towards  the 
individual  on  vritiose  account  it  was  made.  There  were  members 
in  that  legislature,  as  well  as  in  all  the  other  departments  of  the 
government,  who  had  been  deeply  concerned  in  the  study  of  the 
constitution  of  the  UniUd  States y  and  who  were  masters  of  all 
tiie  critical  discussions,  which  had  attended  the  interesting  pro- 
gress of  its  adoption.  Several  of  them  had  been  members  of  the 
state  convention,  and  this  was  particularly  the  case  with  that 
exalted  character  who  at  that  time  was  chief  magistrate  of  this 
state,^  and  who  was  distinguished,  as  well  in  the  council  of  re- 
vision as  elsewhere,  for  the  scrupulous  care  and  profound  atten- 
tion wi^  which  he  examined  every  question  of  a  constitutional 
nature. 

After  snch  a  series  of  statutes  for  the  last  fourteen  years,  aiid 
passed  under  such  circumstances,  it  ought  not  to  be  any  light  or 
trivial  difficulty  that  should  induce  us  to  set  them  aside.  Unless 
the  court  ehould  be  able  to  vindicate  itself  by  the  soundest  and 
Bftost  demonstrable  argument,  a  decree  prostrating  all  these  laws 
would  weaken,  as  I  should  apprehend,  the  authority  and  sanction 
of  law  in  general,  and  impair,  in  some  degree,  the  public  confi- 
dence, either  in  the  intelligence  or  integrity  of  the  government. 

But  we  are  not  to  rest  upon  presumption  alone ;  we  must 
bring  these  laws  to  the  test  of  a  severer  scrutiny. 

If  they  are  void,  it  must  be  because  the  people  of  this  state 
iMVe  alienated  to  the  government  of  the  United  States^  their 
whole  original  power  over  the  subject  matter  of  the  grant  No 
one  can  entertain  a  doubt  of  a  competent  power  existing  in  the 
legislature,  prior  to  the  adoption  of  the  federal  constitution.  The 
capacity  to  grant  separate  and  exclusive  privileges  appertains  to 
every  sovereign  authority.    It  is  a  necessary  attribute  of  every 

•  Mr.  J«y.     • 
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S^de]p6ndaiit  government.  All  oar  bank  charters^  turnpike,  canak, 
and  bridge  companies,  ferries,  markets,  &c.  are  grants  of  exclu- 
sive privileges  for  beneficial  public  purposes.  These  grants  may 
possibly  be  inexpedient  or  uawise,  but  this  has  nothing  to  do  with 
the  question  of  constitutional  right.  The  legulative  power  in  a 
single,  independant  government,  extends  to  every  proper  object 
of  pawer,  and  is  limited  only  by  its  own  constitutional  provisions, 
or  by  the  fundamental  principles  of  all  government,  and  the  m- 
alienable  rights  of  mankind.  And  in  the  preseut  case,  the  grant 
to  the  appellants  took  away  no  vested  right  It  interfered  with  no 
man's  property.  It  left  every  citizen  to  enjoy  all  the  rights  of  na< 
vigation,  and  all  the  use  of  the  waters  of  thb  state  which  he  be- 
fore enjoyed.  There  was  then  no  injustice,  no  violation  of  first 
principles  in  a  grant  to  the  appellants  for  a  limited  time  of  the  ex- 
clusive benefit  of  their  own  hazardous  and  expensive  experiments. 
The  first  impression  upon  every  unprejudioed  mind  would  be, 
that  there  was  justice  and  policy  in  the  grant  Clearly  then,  it 
is  valid,  unless  the  power  to  make  it  be  taken  away  by  the  con- 
stitution of  the  United  States, 

We  are  not  called  upon  to  say  affirmatively,  what  powers  have 
been  granted  to  the  general  government,  or  to  what  extent  Those 
powers,  whether  express  or  implied,  may  be  plenary  and  sovereign 
in  reference  to  the  specified  objects  of  them.  They  may  even  be 
liberally  construed  in  furtherance  of  the  great  and  essential  ends 
of  the  government  To  this  doctrine  I  willingly  accede.  But  the 
question  here  is,  not  what  powers  are  granted  to  that  government 
but  what  powers  are  retained  by  this,  and  particularly  whether 
the  states  have  absolutely  parted  with  their  original  power  of 
granting  such  an  exclusive  privilege  as  the  one  now  before  us.  It 
does  not  follow,  that  because  a  given  power  is  granted  to  congress, 
the  states  cannbt  exercise  a  similar  power.  We  ought  to  bear  in 
mind  certain  great  rules  or  principles  of  construction  peculiar  to 
the  case  of  confederated  government,  and  by  attending  to  them 
in  the  examination  of  the  subject,  all  our  seeming  difficulties  will 
vaqish. 

When  the  people  create  a  single,  entire  government,  they 
grant  a%  once  all  the  rights  of  sovereignty.  The  powers  granted 
are  indefinite,  and  incapable  of  enumeration.  Every  thing  is 
gvanted  that  is  not  expressly  reserved  in  the  constitutional  char- 
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t0r,oriiQce98anlj  retained  as  inKerent  in  the  people.  Bntwhea 
a  federal  government  is  erected  with  only  a  portion  of  the  sove- 
reign power,  the  rule  of  constroction  is^directly  the  reverse,  and 
every  power  is  reserved  to  the  memhers  that  is  not  either  in  ex- 
press terms,  or  by  necessary  implication,  taken  away  ^m  them, 
and  vested  exclusively  in  the  federal  head.  This  rule  has  not  on- 
ly  been  acknowledged  by  the  most  intelligent  friends  to  the  con< 
stitution,  but  it  is  plainly  declared  by  the  instrument  itself.  Con* 
gress  have  power  to  lay^and  collect  taxes,  duties  and  excises,  but 
as  these  powers  are  not  given  exclusively,  the  state  have  a  concur- 
rent jurisdiction,  and  retain  the  same  absolute  powers  of  taxation 
whieh  they  possessed  before  the  adoption  of  the  constitution,  except 
the  power  of  lajring  an  impost,  which  is  expressly  taken  away. 
This  rery  exception  proves,  that  without  it,  the  states  would  have 
retained  the  power  of  laying  an  impost;  and  it  further  implies,  that 
in  eases  not  excepted,  the  authority  of  the  states  remains  unim- 
impaired. 

This  principle  might  be  illustrated  by  other  instances  of  grants 
of  power  to  congress  vrith  a  prohibition  to  the  states  from  exer- 
cising the  like  powers ;  but  it  becomes  unnecessary  to  enlarge  up- 
on so  plain  a  proposition,  as  it  is  removed  beyond  all  doubt  by  the 
10th  article  of  the  amendments  of  the  constitution.  That  article 
declares  that  *'  the  powers  not  delegated  to  the  United  States 
by  the  constitution,  nor  prohibited  by  it  to  the  states  respec- 
tively, are  reserved  to  the  states  respectively,  or  to  the  peo- 
ple." The  ratification  of  the  constitution  by  the  conventipn 
of  this  state  was  made  vrith  the  explanation  and  understand- 
ing, that  **  every  power,  jurisdiction  and  right  which  was  not 
d€a/rly  delegated  to  the  general  government,  remained  to  the  peo- 
ple of  the  several  states,  or  to  their  respective  state  governments." 
There  was  a  similar  provision  in  the  articles  of  confederation,  and 
the  principle  results  from  the  nature  of  a  federal  government, 
which  eonsists  only  of  a  defined  portion,  of  the  undefined  mass  of 
sovereign  power,  originally  vested  in  the  several  members  of  the 
union.  There  may  be  inconveniences,  but  generally  there  will  be 
no  serious  difficulty,  and  there  cannot  well  be  any  interruption  of 
the  public  peace,  in  the  concurrent  exercises  of  those  powers.  The 
powcfrs  of  the  two  governments  are  each  supreme  within  their 
respective  constitutional  spheres.  They  may  each  operate  with 
fall  eflR&ct  upon  the  difierent  subjects,  or  they  may,  as  in  the  ca. 
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4QS  of  taxatiim,  operate  upon  difieroBt  parts  of  the  game  objoot. 
The  powers  of  the  two  governments  cannot  indeed  be  supreme 
over  each  other,  for  that  would  invoke  a  contradiction.  When 
those  powers  therefore  come  directly  in  ccmtact,  as  when  they  are 
aimed  at  each  other,  or  at  one  invisible  object,  the  power  of  the 
state  is  subordinate  and  must  yield.  The  legitimate  exercise  of 
the  constitutional  powers  of  the  general  government,  becomes  the 
supreme  law  of  the  land,  and  the  national  judiciary  is  specially 
charged  with  the  maintenance  of  that  law,  and  this  is  the  true 
and  efficient  power  to  preserve  order,  dependence  and  harmony 
in  our  eon^licated  system  of  government.  We  have  then  nothing 
to  do  in  the  ordinary  course  of  legislation  with  the  possible  con- 
tingency of  a  collision,  or  with  embarrassing  ourselves  in  the  an- 
ticipation of  Uieoretical  difficulties,  than  which  nothing  could  in 
general  be  more  fallacious.  This  doctrine  would  be  constantly 
taxing  our  sagacity,  to  see  whether  the  law  might  not  contravene 
some  future  regulation  of  commerce,  or  some  monied  or  some 
military  operation  of  the  U.  States.  Our  most  simple  municipal 
provisions  would  be  enacted  with  diffidence,  for  fear  we  might  in^ 
volve  ourselves,  our  citizens  and  our  consciences  in  some  case  of 
usurpation.  Fortunately  for  the  peace  and  happiness  of  this  coun- 
try we  have  a  plainer  path  to  follow.  We  do  not  handle  a  work 
of  such  hazardous  consequence.  We  are  not  always  walking  per 
ignes  suppositos  cineri  doloso.  Our  safe  rule  of  construction 
and  of  action  is  this,  that  if  any  given  power  was  originally  vest- 
ed in  this  state,  if  it  has  not  been  exclusively  ceded  to  congress, 
or  if  the  exercise  of  it  has  not  been  prohibited  to  the  'states,  we 
may  then  go  on  with  the  power  until  it  comes  practically  in  col- 
lision with  the  actual  exercise  of  some  congressional  power.  When 
that  happens  to  be  the  case,  the  state  authority  will  so  far  be  con- 
trouled,  but  it  still  will  be  good  in  all  those  respects  in  which  it 
does  not  absolutely  contravene  the  provisions  of  the  paramount 
law. 

Tliis  construction  of  the  powers  of  the  federal  compact  has  the 
high  authority  of  Mr.  Hamilton.  In  the  32d  number  of  the  Fe- 
deralist y  he  admits  that  all  the  authorities  of  which  the  states  are 
not  explicitly  devested  remain  with  them  in  full  vigor,  and  that  in 
all  cases  in  which  it  was  deemed  improper  that  a  like  authority 
with  one  granted  to  the  union  should  reside  in  the  states,  thef  a 
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WW  the  most  poiated  eare  m  the  oonstitution  to  intfert  negative 
oksses.  And  he  farther  states  that  there  are  onlj  ti^pee  cases  of 
the  alienation  of  the  state  sovereignty  (1)  ?^here  the  gn^nt  to  the 
general  goTenunentis  in  express  terms  exclusiTe ;  (2)  where  a  like 
power  is  expressly  prohibited  to  the  states ;  and  (3)  where  an  en- 
thority  to  the  states  would  be  absolutely  and  totally  contradicto- 
ry and  repugnant  to  one  granted  to  the  union ;  and  it  most  be,  h« 
says,  an  immediate  constitutional  repugnancy  ^lat  can  by  impli- 
cation itUenate  and  extinguish  a  pre-existing  right  of  sovereignty. 
The  same  view  of  the  powers  of  the  federal  and  state  governmeqtci, 
and  the  same  rules  of  interpretation,  were  given  by  him  in  the 
discussions  which  the  constitution  underwent  in  our  state  conven- 
tion, and  they  seem  generally,  if  not  unanimously  to  have  been  ac- 
quiesced in  by  the  members  of  that  very  respectable  assembly. 
(Seethe  debates  of  the  conosn^t  on  published  by  Fronde  Cbilds.) 
These  opinions  1  regard  as  being  perhaps  the  best  evidence  of  the 
sense  of  the  authors  of  that  instrument,  the  best  test  of  its  prin- 
ciples, and  the  most  accurate  contemporary  exposition  to  which 
we  can  recur.  For  every  one  acquainted  with  the  history  of  those 
times  well  knows  that  the  principles  of  the  constitution  in  the  pro- 
gress of  its  adoption  through  the  U.  States,  were  discQssed  in  the 
several  conventions  and  before  the  public,  by  the  most  powerful 
talents,  and  with  the  most  animated  ^eal  for  the  public  welfare.— r 
There  were  many  distinguished  individuals,  and  none  more  so 
than  the  one  to  whom  I  liave  referred,  who  had  bestowed  intense 
thought,  not  only  upon  the  science  of  civil  government  at  large, 
but  who  had  specially  and  deeply  studied  the  history  and  natur9, 
the  tendency  and  genius  of  the  fsderal  system  pf  government,  of 
which  the  European  confederacies  had  giyen  us  imperfect  exam- 
ples, and  to  ^hich  system  as  improved  by  more  skilful  artists,  the 
the  destinies  of  this  country  w«re  to  be  confided.  Principles  of 
construction  solemnly  sanctioned  at  that  day,  apd  flowing  from 
sneh  sources,  are  to  be  regarded  by  us  ai»d  by  posterity  as  coming 
in  the  langusge  of  truth,  and  with  the  foroe  of  authority. 

I  now  proceed  with  the  application  of  these  general  rules  to 
those  parts  of  the  constitution  which  are  supposed  to  baye  an  iu- 
iiuenca  on  the  present  question. 

The  provision  that  citizens  of  each  state  shall  be  entitled  U> 
%l\  privileges  and  immnnities  of  citizens  in  thiB  sevjeral  states,  has 


Digitized  by  VjOOQIC 


nothing  to  do  with  this  case.  It  means  only  that  citizens  of  other 
states  shall  have  equal  rights  with  our  own  citizens,  and  not  that 
thej  shall  have  different  or  greater  rights.  Their  persons  and 
property  must  in  all  respects  he  equally  subject  to  our  law.  Thiff 
is  a  very  clear  proposition,  and  the  provision  itself  was  taken 
from  the  articles  of  confederation.  The  two  paragraphs  under 
which  it  is  contended  that  the  original  power  in  the  state  govern- 
ments to  make  the  grant,  is  now  withdrawn  and  vested  exclusive- 
ly in  the  union,  are  (I)  the  power  to  regulate  commerce  with  fo- 
reign nations,  and  among  the  several  states,  and  {2)  the  power  tm 
secure  to  authors  and  inventors  the  exclusive  right  to  their  wri- 
tings and  discoveries. 

\.  As  to  the  power  to  regulate  eommerce. 
This  power  is  not  in  express  terms  exclusive,  and  the  only 
prohibition  upon  the  states,  is,  that  they  shall  not  enter  into  any 
treaty  or  compact  with  each  other,  or  with  a  foreign  power,  nor 
lay  any  duty  on  tonnage,  or  on  imports  or  exports,  except  what 
may  be  necessary  for  executing  their  inspection  laws.  Upon  the 
principles  abote  laid  down  the  states  are  under  no  other  constl- 
tu'tional  restriction,  and  are  consequently  left  in  possession  of  a 
vast  field  of  commercial  regulation — all  the  internal  commerce  of 
the  state  by  Jand  and  virater  remain6  entirely,  and  I  may  say  ex- 
clusively, vdthin  the  scope  of  its  original  sovereignty.  The  con- 
gressional power  relates  to  external  not  internal  commerce,  and 
it  is  confined  to  the  regulation  of  that  commerce.  To  what  ex- 
tent these  regulations  may  be  carried  it  is  not  our  preseiif  ^^^7 
to  inquire.  The  limits  of  this  power  seem  not  to  be  susceptible 
of  precise  definition.  It  may  be  difficult  to  draw  an  exact  line 
between  those  regulations  which  relate  to  external  and  those 
which  relate  to  internal  commerce,  for  every  regulation  of  the 
one,  will  directly  or  indirectly  afiect  the  other.  And  to  avoid 
doubts,  embarrassment  and  contention  on  this  complicated  ques-' 
tion,  the  general  rule  of  interpretation  which  has  been  mentioned 
is  extremely  salutary.  It  removes  all  difficulty  by  its  simplicity 
and  certainty.  The  states  are  under  no  other  restrictions  than 
those  expressly  specified  in  the  constitution,  and  such  regulations 
as  the  national  government  may  by  treaty  and  by  laws  from  time 
to  time  prescribe.    Subject  to  the^e  restrictions  I  contend  that 
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the  BtatM  are  at  liberty  to  make  their  own  commercial  regular 
tions.  There  can  be  no  other  safe  or  practicable  rule  of  conduct, 
and  this,  as  I  have  already  shown,  is  the  true  constitutional  rule 
arising  from  the  nature  of  our  federal  system.  This  does  away 
all  colour  for  the  suggestion  that  the  steam  boat  grant  is  illegal 
and  void  under  this  clause  m  the  constitution.  It  comes  not 
within  any  prohibition  upon  the  states,  and  it  interferes  with  no 
existing  regulation.  Whenever  the  case  arises  of  the  exercise  of 
power  by  congress  which  shall  be  directly  repugnant  and  destruc- 
tive to  the  use  and  enjoyment  of  the  appellants'  grant,  it  will  h\\ 
within  the  cognizance  of  the  federal  courts,  and  they  will  of 
4(ourse  take  care  that  the  laws  of  the  union  are  duly  supported. 
I  must  confess,  however,  that  I  can  hardly  conceive  of  such  a  case, 
because  1  do  not  at  present  perceive  any  power  which  congress 
can  lawfully  carry  to  that  extent  But  when  there  is  no  existing 
regulation  which  interferes  with  the  grant,  nor  any  pretence  of 
a  constitutional  interdict,  it  would  be  most  extraordinary  for  us 
to  adjudge  it  void  on  the  mere  contingency  of  collision  with  some 
future  exercise  of  congressional  power.  Such  a  doctrine  is  a 
monstrous  heresy.  It  would  go  in  a  great  degree  to  annihilate 
the  legislative  power  of  the  states.  May  not  the  legislature  de- 
clare that  no  bank  paper  shall  circulate,  or  be  given  or  received 
in  payment  but  what  originates  from  some  incorporated  bank  of 
our  own,  or  that  none  shall  circulate  under  the  nominal  value  of 
oiie  dollar?  But  suppose  congress  should  institute  a  national 
bank  with  authority  to  issue  and  circulate  throughout  the  union 
bank  notes,  as  well  below  as  above  that  nominal  value.  This 
would  so  far  controul  the  state  law,  but  it  would  remain  valid  and 
binding  except  as  to  the  paper  of  the  national  bank.  The  state 
law  would  be  absolute  until  the  appearance  of  the  national  bank, 
and  then  it  would  have  a  qualified  effect  and  be  good  pro  tanto. 
So  again  the  legislature  may  declare  that  it  shall  be  unlawful  to 
vend  lottery  tickets,  unless  they  be  tickets  of  lotteries  authorized 
by  a  law  of  this  state,  and  who  will  question  the  validity  of 
the  provision  ?  But  suppose  congress  should  deem  it  expedient 
to  establish  a  national  lottery,  and  should  authorize  persons  in 
each  state  to  vend  the  tickets,  this  would  so  far  controul  the  state 
prohibition,  and  leave  it  full  force  as  to  all  other  lotteries.  The 
posribility  that  a  national  bank  or  national  lottery  might  be  insti-.. 
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tnted  would  be  a  very  strattge  reason  for  holding  the  vtate  H^m 
to  be  absolutely  null  and  void.  It  strikes  me  to  be  an  equally 
inadmissible  proposition,  that  the  state  is  devested  of  a  eapaeity 
to  grant  an  exclusive  privilege  of  navigating  a  steam-boat  within 
its  own  waters,  merely  because  we  can  imagine  that  congress 
in  the  plenary  eierctse  of  its  power  tp  regulate  commerce,  may 
make  some  regulation  inconsistent  with  the  exercise  of  this  privi- 
vil^e.  When  such  a  case  arises  it  will  provide  for  itself  and 
there  is  fortunately  a  paramount  power  in  the  supreme  court  of 
the  United  States  to  guard  against  the  mischiefs  of  collisicm. 
The  grant  may  then  be  considered  as  taken  subject  to  such 
future  commercial  r^ulfitions  as  congress  may  lavi^Uy  pre- 
scribe. And  indeed  congress  have  not  any  direct  jurisdiction 
over  our  interior  commerce  or  waters.  Hudson's  river  is  ^le 
property  of  the  people  of  this  state,  and  the  legislature  have  the 
same  jurisdiction  over  it,  that  they  have  over  the  land,  or  any  of 
our  public  highways,  or  over  the  waters  of  any  of  our  rivers  or 
lakes.  They  may  in  their  sound  discretion  r^ulate  and  control, 
enlarge  or  abridge  the  use  of  its  waters,  and  they  are  in  the  habi- 
tual exercise  of  that  sovereign  right.  If  the  constitution  had 
given  to  congress  exclusive  jurisdiction  over  our  navigable  wat^s, 
then  the  argument  of  the  respondents  would  have  applied  ;  but 
the  people  never  did,  nor  never  intended  to  make  such  grant ; 
and  congress  have  concurrent  jurisdiction  over  them  no  further 
than  may  be  incidental  and  requisite,  to  the  due  regulation  of 
commerce  between  the  states,  and  with  foreign  nations. 

And  what  has  been  the  uniform,  practical  construction  of  this 
power  ?  Let  us  examine  the  code  of  our  statute  law.  Our  turn- 
pike-roads, our  toll-bridges,  the  exclusive  grant  to  run  stage-wa- 
gons, our  laws  relating  to  paupers  fcom  other  states,  our  Sunday 
laws,  our  rights  to  ferriage  over  our  navigable  rivers  and  lakes^ 
our  auction  licences,  our  licences  to  retail  spirituous  liquors,  the 
laws  to  restrain  hawkers  and  pedlars — What  are  all  these  provi- 
iBions  but  regulations  of  internal  commerce,  affecting  as  well  Uie 
intercourse  between  the  citizens  of  this  and  other  states,  as  be- 
tween our  own  citizens  ?  So  we  also  exercise,  to  a  considerable 
degree,  concurrent  power  with  congress  in  the  regulation  of  ex- 
ternal commerce.  What  are  our  inspection  laws  relative  to  the 
staph  commodities  of  this  state,  and  which  prohibit  the  expov^ 
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taikiooj  exeapt  npon  cerUin  conditionsy  of  flonr^  of  salt  provisiooA, 
«f  certain  articles  of  liimber,  and  of  pot  and  pearl  ashes,  but  a  re- 
galatioa  of  external  commerce?  Oar  health  and  quarantine  laws, 
and  the  laws  prohibiting  the  importation  of  slaves  are  striking 
examples  of  the  same  kind.  So  the  several  provisions  in  the 
act  relative  to  the  poor,  and  which  require  all  masters  of  vessels 
coming  from  abroad  to  report  and  give  security  to  the  mayor  of 
New-  York  that  the  persons  being  aliens  shall  not  become  charge- 
able as  paupers,  and,  in  case  of  default,  making  either  the  ship 
or  vessel  from  which  the  alien  shall  be  landed  liable  to  seizure, 
iii  another  very  important  regulation  aflecting  foreign  commerce. 

And  are  we  prepared  to  say  in  the  face  of  all  these  regula- 
tions, and  which  form  such  a  mass  of  evidence  of  the  uniform  con- 
rtroction  of  our  powers,  that  a  special  privilege  for  the  exclo- 
rive  navigation  of  a  steam-boat  upon  our  waters,  is  void,  because 
it  may  by  possibility,  and  in  the  course  of  events,  interfere  with 
Hie  power  granted  to  congress  to  regulate  commerce  ?  Nothing, 
in  my  humble  judgment,  would  be  more  preposterous  and  extra- 
▼agant.  Which  of  our  existing  regulations  may  not  equally  in- 
terfere ?  But  it  is  said  that  a  steam-boat  may  become  the  vehicle 
of  foreign  commerce,  and  can  then  the  entry  of  them  into  this 
state  or  the  use  of  them  within  it  be  prohibited?  I  answer  yes, 
equally  as  we  may  prohibit  the  entry  or  use  of  slaves,  or  of  per- 
nieious  animals,  or  an  obscene  book,  or  infectious  goods  or  any 
tiling  else  that  the  legislature  shall  deem  noxious  or  inconvenient. 
Our  quarantine  laws  amount  to  an  occlusion  of  the  port  of  New- 
York  from  a  portion  of  commerce  for  several  months  in  the 
year,  and  the  mayor  is  even  authorized  under  those  laws  to  stop 
all  commercial  intercourse  with  the  ports  of  any  neighbouring 
state.  No  doubt  our  powers  may  be  abused  and  exercised  in  bad 
faith,  or  with  such  jealousy  and  hostility  towards  our  neighbours  as 
to  call  for  some  explicit  and  paramount  regulation  of  congress  on 
the  subject  of  foreign  commerce  between  the  states.  Such  cases 
may  easily  be  supposed,  but  it  is  not  logical  to  reason  from  the 
abuse  against  the  lawful  existence  of  a  power,  and  until  such  con- 
gressional regulations  appear,  the  legislative  will  of  this  state,  ex- 
ercised on  a  subject  Within  its  original  jurisdiction,  and  not  ex- 
pressly prohibited  to  it  by  the  constitution  of  the  United  State,*, 
tnnst  be  taken  to  be  of  valid  and  irresistible  authority. 

No.  XIV.  D 
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2.  If  the  grtnt  benot  inconratent  with  the  power  to  regokte 
tOmmerce,  there  it  as  little  pretence  to  hold  it  repugnant  to  the 
patent  potiver.  That  goes  only  to  secure  for  a  limited  time  to  muthon 
and  inventors  the  exclusive  right  to  their  writings  and  discoveries ; 
and  as  this  power  is  not  granted  by  exclusive  words  to  the  United 
States,  nor  prohibited  to  the  individual  states,  it  is  a  concurrent 
power  which  can  be  exercised  by  the  states  in  a  variety  of  cases, 
without  any  infringement  of  the  congressional  power,  A  state 
cannot  take  away  from  an  individual  his  patent  right  and  render 
it  common  to  all  the  citizens.  This  would  be  to  contravene  the 
act  of  congress,  and  would  be  unlawful.  But  if  an  author  and 
inventor,  instead  of  resorting  totlie  act  of  congress,  should  apply 
to  the  legislature  of  this  state  for  an  exclusive  right  to  his  produc- 
tion, I  see  nothing  to  hinder  the  state  from  granting  it,  and  the 
operation  of  the  grant  would  of  course  be  confined  to  the  limits 
of  this  state.  Within  our  own  jurisdiction  it  would  be  complete 
and  perfect.  So  a  patentee  under  the  act  of  congress  may  have 
the  time  of  his  monopoly  extended  by  the  legislature  of  any  state 
beyond  the  fourteen  or  twenty-eight  years  allowed  by  that  law — 
congress  may  secure  for  a  limited  time,  an  exclusive  right  through- 
out the  union,  but  there  is  nothing  in  the  constitution  to  take 
away  from  the  states  the  power  to  enlarge  the  privilege  within 
their  respective  jurisdictions.  The  states  are  not  entirely  devest- 
ed of  their  original  sovereignty  over  the  subject  matter,  lind 
whatever  power  has  not  been  clearly  granted  to  the  union  remains 
with  them.  So  also  the  grant  to  congress  goes  no  further  than 
to  secure  to  the  author  or  inventor  a  right  of  property,  and  that 
property,  like  every  other  species  of  property,  must  be  used  and 
enjoyed  within  each  state.  The  power  of  congress  goes  only  to 
ascertain  and  define  the  right  of  property,  but  does  not  extend  to 
regulate  the  use  of  it  That  must  be  exclusively  of  local  cog- 
nizance. If  the  author's  book  or  print  contains  matter  injurious 
to  the  public  morals  or  peace,  or  if  the  inventor's  machine  or 
other  pv^duction  will  have  a  pernicious  efifect  upon  the  public 
health  or  safety,  no  doubt  a  competent  authority  remains  with 
tl)e  states  to  restrain  the  use  of  the  patent  right  That  species  of 
property  must  likewise  be  subject  to  taxation  and  to  the  payment 
of  debts  as  other  personal  property.  The  national  power  will 
be  fully  satisfied  if  the  property  created  by  patent  be  for  the  given 
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time,  enjoyed  mnd  used  exclusively  so  far  as  under  the  policy  of 
the  several  states  the  property  shall  be  deemed  fit  for  toleration 
and  use.  There  is  no  need  of  giving  the  patent  power  any  broad* 
er  construction  in  order  to  attain  the  ends  for  which  the  power 
was  granted,  which  was  to  reward  the  beneficent  efforts  of  genius, 
and  to  encourage  the  useful  arts.  If  then  the  respondents  were 
in  possession  of  a  patent  for  the  steam>boat  as  original  inventors, 
our  statute  prohibition,  not  being  made  against  the  use  of  steam- 
boats as  per  s^  injurious,  would  possibly,  before  a  competent  tri- 
bunal, be  obliged  to  yield  to  the  patent  right  as  being  founded  oil 
the  paramount  law.*  But  even  this  plea  would  not  answer  in 
this  case,  for  if  the  respondents  were  in  possession  of  such  a  patent 
the  state  court  could  not  take  notice  of  it.  They  cannot  enforce 
a  patent  right,  nor  can  they  declare  the  patent  void,  if  obtained 
by  fraud  or  imposition.  The  acts  of  congress  have  vested  the 
federal  courts  with  exclusive  cognizance  of  all  infringements  of 
patent  rights,  and  such  was  lately  the  opinion  and  decision  of  the 
supreme  court  of  this  state  (Parsons  v.  Barnard,  7  Johnson,  144); 
none  of  our  courts  could  receive  a  plea  of  a  patent  right  in  justi- 
fication of  a  breach  of  the  statutes,  and  we  should  be  obliged  to 
send  the  party  to  the  courts  of  the  United  States  in  order  to  test 
the  validity  of  his  patent  and  to  seek  the  competent  redress.  But 
the  respondents  show  no  patent,  and  the  appellants  have  not  ob* 
tained  their  grant  as  inventory  of  the  steam  boat,  and  therefore 
the  privilege  is  totally  unconnected  with  the  patent  power.  It 
seems  to  be  admitted  that  congress  are  authorized  to  grant  pa- 
tents only  to  the  inventor  of  the  useful  art.  The  act  of  congress 
of  the  25th  February,  1793,  (Laws  United  States,  vol.  2,  page  200) 
applies  only  to  the  inventor,  and  the  applicant  for  the  patent  must 
make  oath  that  he  believes  he  is  the  true  inventor  or  discoverer 
of  the  art  or  improvement.  Tr.e  act  of  the  22d  April,  1800, 
(Laws  United  States,  vol.  5th,  88)  extends  the  benefit  of  the  for- 
mer law  to  aliens  of  two  years'  residence,  on  their  making  oath 
that  such  invention,  art  or  discovery,  hath  not  to  their  belief  been 


*  The  Met  hCTv  intimated  byiMthetieally,  wm  not  neoenairto  tbe  Hffvroeiit,  Mid  on  taorp 
refleetioa,  I  thiok  that  eren  thu  intiniation  may  lead  to  error.  I  wtsh,  then,  not  to  be  under? 
stood  as  saying  that  a  state  grant  can,  In  any  case,  or  before  any  tribunal,  be  questioned  and 
emtraled  tj  m  patent  right, 
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nown  or  used  either  in  this  or  any  foreign  country.  There  can- 
not then  be  any  aid  or  enconragement  by  means  of  an  excloriTe 
right  under  the  law  of  the  United  States  to  the  importer  from 
abroad  of  any  useful  invention  or  improvement.  Such  persons 
must  resort  to  the  patronage  of  the  state  governments,  where  the 
power  to  reward  their  expensive  and  hasardous  exertions  was 
originally  vested  and  in  whom  it  remains  still.  The  grant  of 
1798  was  made  to  chancellor  Livingston  as  *'  the  possessor  of  a 
mode  of  applying  jthe  steam-engine  to  propel  a  boat  on  new  and 
advantageous  principles."  This  power  to  encourage  the  impoi^ 
tations  of  improvements  by  the  grant  of  an  exclusive  enjoyment 
for  a  limited  period,  is  extremely  useful,  and  ,the  English  nation 
have  long  perceived  and  felt  its  beneficial  effects.  This  will  ap- 
pear by  a  cursory  view  of  the  law  of  that  country. 

The  creation  of  monopolies  was  anciently  claimed  and  exer- 
cised as  a  branch  of  the  royal  prerogative.  Lord  Coke  (8  Inst 
181)  defines  a  monopoly  to  be  ^'  an  institution  or  allowance  by  the 
lung's  grant  for  the  sole  using  of  any  thing  f  and  he  considers 
such  royal  grants  to  have  been  against  the  ancient  and  fundamen- 
tal laws  of  the  realm.  Parliament  at  length  interposed  to  check 
the  abuse  of  these  grants,  whieh  had  been  issued  under  Elisabeth 
with  inconsiderate  profusion^  and  by  the  statute  of  SIJ.  1.  c.  3. 
commonly  called  the  statute  of  monopolies,  there  were  doe  limi- 
tations placed  upon  the  exercise  of  this  branch  of  the  pre- 
rogative. The  statute  by  a  general  sweeping  cluuse  demolish- 
ed all  the  existing  monopolies  that  were  not  specially  excep- 
ted, and  some  of  these  exceptions  are  worthy  of  our  particular 
notice.  In  the  first  place,  all  grants  and  privileges  by  act  of  par- 
liament were  saved,  for  no  one  ever  doubted,  unless  it  be  since 
the  origin  of  this  controversy,  of  the  power  of  the  legislature  to 
create  an  exclusive  privilege.  The  statute  abo  allowed  grants  to 
be  made  for  a  limited  time  by  the  authority  of  the  crown,  for  the 
sole  working  or  making  of  any  new  manufoeture  no«  64/brs  used 
within  the  reaim.  Upon  this  clause  it  has  been  held  by  such 
distmguished  judges  as  Holt  and  Polexfen,  (case  of  Edgberry  v, 
Stephens,  2  Salk.  447,)  that  if  the  invention  be  new  in  England 
a  patent  may  be  granted  though  the  thing  was  practised  beyond 
sea  before ;  for  the  statute,  as  they  observe,  intended  to  encou- 
rage new  devices  useful  to  the  kingdom,  and  whether  learned  fiy 
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tr0c4  arbjf  $tudif^itis  th$  sam0^  thing.  Aai  in  tke  caae  of 
Darcy  v.  Allen,  ivhich  arose  under  Elizabeth  before  the  statute 
of  monopolies  (11  Co.  84,  Noy  173)  it  was  admitted  in  the  inter- 
esting argument  on  the  part  of  the  defendant^  as  preserved  in  Noj, 
p.  182,  3,  that  where  any  mi^  by  his  own  charge  and  \in€k$gtry 
or  by  his  own  wit  or  invention  doth  bring  a^y  new  trade  into  the 
realm,  or  any  engine  tending  to  the  furtherance  of  a  trade,  that 
never  was  used  before,  and  that  for  the  good  of  the  realm,  the 
king  might  grant  a  monopoly  patent.  Thus  in  O^h  £liz.  there  was 
a  patent  granted  to  Hastings  for  the  sole  making  and  selling  for 
divers  years  of  FristtdorSy  in  the  consideration  that  he  brought 
in  the  skill  of  making  them  as  they  wtre  made  in  Holland*  But 
in  a  suit  on  this  patent,  as  it  appeared  that  th^  defendant  had  used 
them  before  the  patent,  he  was  held  not  punishable  for  infringing 
the  patent  So  a  like  patent  issued  in  the  banning  of  Eliz.  tb 
ene  Mathey.  for  making  certain  knives  vnth  bone  shafts,  &o. 
on  the  suggestion  that  lie  brought  the  first  use  thereof  from  be- 
yond the  960,  but  as  the  suggestion  vi^s  false,  he  on  that 'ground 
alone  lost  the  benefit  of  his  patent 

These  cases  clearly  show  that  the  uniform  opinion  in  En^tmd^ 
both  before  and  since  the  statute  of  James ^  has  been,  that  impoxt^ 
ed  improvements  no  less  Uian  original  inventions  odgfat  to  be  en- 
couraged by  patent — And  can  we  for  a  moment  suppose  that  sucli 
a  power  does  not  exist  in  the  several  states  ?  We  have  seen  that 
It  does  not  belong  to  congress,  and  if  it  does  not  reside  fn  thia 
states  it  resides  no  where,  and  is  wholly  eztlnguisfaed. — TKs 
would  be  leaving  us  in  a  state  of  singular  and  contemptible  imbe* 
cility.  The  power  is  important  in  itadf  and  may  be  most  betiefi- 
cially  exercised  for  the  encourageofieiift  of  the  arts,  and  if  well  and 
jndiciouriy  exerted  it  may  ameliorate  th6  condition  of  society  1^ 
enriching  and  adorning  the  country  with  usefdl  and  elegaiit  im- 
provements. This  ground  is  clear  of  any  constitutional  difficulty, 
and  renders  the  ailment  in  ftEivour  of  the  validity  of  the  sUAutes 
perfectly  conclusive — And  permit  me  here  to  add,  that  I  think  the 
power  has  been  wisely  applied  in  the  instance  before  us  to  the 
creation  of  the  privilege  now  in  controversy.  Under  its  ku^iees 
the  experiment  of  navigating  boats  by  sCisatn  fafis  beeh  n^de,  arid 
crowned  with  triumphant  success.  Bvery  loi^r  of  the  arts,  every 
pitron  of  useful  improvement,  every  friend  ti>  his  country's  honor» 
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hftirbdidd  tfaii  raeeeM  wi&  plMtiore  tad  admirtliom.— Vrom  Hug 
•iogle  soaroe  the  improvement  is  progreasiTelj  extending  to  mil 
the  navigable  waters  in  the  United  States,  and  it  promises  to  be- 
come a  great  public  blessing  by  giving  astonishing  facility,  des- 
patch and  safety  not  only  to  travelling,  bat  to  the  internal  com- 
merce of  this  country.  It  is  difficult  to  consider  even  the  known 
result  of  the  undertaking  without  feeling  a  sentiment  of  good- will 
and  gratitude  tovi^ards  the  individuals  by  whom  they  were  procu- 
red) and  who  carried  on  their  experiment  with  patient  industry,  at 
great  expense,  under  repeated  disappointments,  and  while  con- 

/  stantly  exposed  to  be  held  up  as  dreaming  projectors  to  the  whip$ 
and  9tam$  of  time. — And  so  far  from  charging  the  authors  of  the 

*  grant  with  being  rash  and  inconsiderate,  or  from  wishing  to  cur- 
tail the  appellants  of  their  liberal  recompence,  I  think  the  prise 
has  been  dearly  earned  and  &irly  won,  and  that  the  statutes  bear 
the  stamp  of  an  enlightened  and  munificent  spirit. 

If  the  legal  right  be  in  lavor  of  the  appellants,  the  remedy 
prayed  for  by  their  biU  is  a  matter  of  course.  One  of  the  learned 
counsel  for  the  respondents,  with  his  usual  frankness,  seemed  in 
%  great  degree  to  concede  this  point^4iijonctions  are  always 
granted  to  secure  the  enjoyment  of  statute  privileges  of  which  the 
party  is  in  the  actual  possession,  unless  the  right  be  doubtful. — 
This  is  the  uniform  course  of  Ac  precedenU.— I  believe  there  is 
no  case  to  the  contrary,  and  the  decisions  in  the  En^ish  Chance- 
ry on  this  point  were  the  same  before  and  since  the  American 
Bevolution,  and  we  are  consequently  bound  by  Oiem  as  a  branch 
of  the  common  law.^lt  appears  by  the  fIscU  sUted  in  the  bill, 
and  which  vfc  must  take  to  be  true,  as  they  have  been  sworn  to, 
and  are  not  answered  or  denied,  that  the  appellanU  had  been  for 
three  years  in  the  actual  and  exclusive  enjoyment  of  their  statute, 
privilege,  when  the  respondenU  interfered  to  disturb  that  right 
and  that  enjoyment 

It  will  be  necessary  to  attend  for  a  moment  to  the  most  promt- 
nent  English  cases  on  the  subject  of  Injunctions,  and  on  this 
point  1  shall  be  very  brief.  ^ 

In  Gyles  v.  Wilcox,  which  was  as  early  as  the  year  1740  (8 
Atk.  141.  3  Aik.  269,  8.  C.)  there  was  a  bill  filed  for  an  injunc- 
tion to  stay  the  printing  of  a  book,  on  suggestion,  that  the  book 
pretending  to  be  a  diffmat  work,  was  in  troth  an  invasion  of  thjB 
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^mplaiiiant'ft  eopy  right  under  the  stttuCb  of  AAiie.^-The  Lord 
Chancellor  referred  the  csnse  by  oonsMit  to  arbitrators,  to  exa- 
mine, whether  the  one  book  was  a  copy  from  the  o^er;  and 
though  that  point  was  not  clear,  he  allowed  an  injunction  and 
continued  it  in  the  mean  time.  80  also  in  the  case  of  Blackwell 
V.  Harper,  in  the  year  1740  (2  Atk.  92)  a  bill  was  exhibited  to 
establish  a  right  under  the  statute  of  S  G.  2,  c.  13,  for  encouraging 
the  arts  of  designing,  engraving,  &c  and  to  restrain  the  defendant 
from  copying  the  complainant's  engravings  of  medicinal  plants, 
and  an  injunction  was  decreed,  though  the  statute  said  nothing 
about  an  injunction,  and  had  given  as  agaibst  the  oflfender  a  for* 
feiture  of  the  plates  and  sheets  Of^raved,  and  an  additional  penal- 
ty of  58,  for  every  print,  to  be  recovered  by  suit  at  law. — In  ano- 
^  tber  case  in  the  year  1750,  before  the  same  Chancellor  (1  Yes.  476) 
be  admitted  that  when  the  right  appeared  by  matter  of  record, 
or  was  grounded  upon  an  act  of  parliament,  it  ivas  a  foundation 
for  an  injunction  before  answer. — These  cases  1  have  particularly 
selected,  beeause  two  of  them  were  cases  of  injunction  founded 
en  a  statute  right,  and  wh^re  the  statute  had  also  given  a  forfeit* 
«re,  and  because  thete  cases  were  \<mg  before  our  revolution,  and 
were  decisicms  of  so  oorrect  and  distinguished  a  Chancellor  as  Lord 
HM^wicke. 

It  is  impossible  in  any  cause,  to  produce  eases  more  in  point 
and  more  controlling  and  they  put  the  authority  and  the  duty  to 
grant  an  injunction  in  a  case  of  clear  statute  right,  beyond  contra- 
diction. There  are  many  other  cases  in  the  English  Chancery  to 
the  like  effect,  anid  which  I  shall  not  stay  to  examine  (Baskett  v. 
Parsons,  1718,  decided  by  Sir  J.  Jekyl,  and  cited  in  la  Yes.  493, 
Smith  V,  Clitrk,  Dickins,  445.  Hicks  9  Raincock,  Dtokins,  647. 
^ope  V,  Carl,  2  Atk  342,  Bell  v.  Walker  and  others,  1.  Bro.  451.) 
It  Mrill  be  sufficient  by  referring  to  a  few  other  cases  to  show  the 
uniform  language  of  the  equity  courts.  The  case  of  the  City  sj(t 
London  v,  Pugh  (3  Bro.  c.  C.  374,)  arose  as  early  as  1727,  and  as 
was  de  cided  by  the  House  of  Lords  upon  appeal,  it  merits  the 
more  attention.  The  question  then  arose  on  a  penalty  given  by  a 
lease  of  XOOi  an  acre  for  digging  up  the  soil,  and  yet  the  court  or. 
dered  that  the  Chancellor  issue  an  injunction  untilthe  hearing  to 
stay  the  trespass,  notwithstanding  the  party  had  his.  remedy  for  the 
pfaalty.  In  the  case  of  Bolton  v.  Bull,  which  arose  in  Chancery 


Digitized  by  VjOOQIC 


200 

80  lale-M<171<^  (3  iftn.  140)  tkere  was  a  bill  for  an  injunctioi^ 
i^ainsl  ioMngiiig  a  patent  right  for  a  fire-engine,  and  it  was  grant-' 
ed  while  the  ralidity  of  the  patent  was  left  in  the  mean  time  to  be 
tiied  at  law.  It  wa«  there  admitted  to  be  the  most  ordinary  juris«* 
£etion  of-  the  coart  of  Chancery  not  to  altet  the  possession  until 
the  right  was  decided  and  the  party  in  enjoyment  of  his  patent 
]privilege  was  considered  in  soch  possession.  In  a  late  case  before 
Uie  j^esent  Lord  Chancellor  BIdon,  (The  Universities  v.  Richard- 
SOD,  6  Yes.  707,)  he  held  that  in  the  case  of  a  patent  right,  if  the 
gfurtf  gets  his  patent  and  puts  it  in  execution,  his  possession  under 
colour  of  that  title  is  good  enough  to  enjoin  a  disturber  from  inter- 
fcriag,  and  to  continue  the  injunction  until  it  be  proved  at  law, 
that  he  had  no  title.  And  in  a  still  later  case  ( 1 4  Yes.  1 30)  the  court 
eoLpressed  itself  in  strong  terms  against  the  invasion  of  a  patent 
nght,  and  said  that  unless  the  injunction  be  granted,  any  person 
might  viohtte  the  patent  and  the  eonsequmiee  would  be  that  th« 
patentee  would  be  harassed  with  Htigatl<m. 

I  cite  these  latter  cases  to  show  that  the  law  has  been  setUed 
in  England  for  the  last  seventy  years  at  least,  and  has  been  pre- 
served  in  a  steady  uniform  courae  under  a  'successioi^  of  their 
ablest  and  wisest  men. — ^The  principle  is  that  statute  privilege^ 
no  less  than  common  law  rights,  when  in  actual  possession  and  ex- 
ercise, will  not  be  permitted  to>be  disturbed,  until  the  opponent 
has  fairly  tried  them  at  law  and  overthrown  their  pretension.  And 
is  not  this  a  most  excellent  principle,  calculated  to  preserve  peace 
and  order  and  morals  in  the  community,  and  if  it  was  not  the  law, 
yet  deserving  to  be  the  law  and  well  worthy  of  our  encouragement 
and  sanction?  The  Federal  courts  in  this  country  have  thought 
so,  for  under  the  patent  law  of  Congress  they  have  equally  pro- 
tected the  right  by  injunction.  The  csese  of  Morse  t>.  Reid,  was  an 
injunction  bill  filed  in  1796,  to  restrfiin  the  defendant  from  reprint-^ 
ing  Winterhotham's  History,  which  the  complainant  a  Hedged 
was  an  invasion  of  the  copy-right  of  his  American  Geography. 
The  propriety  of  the  injunction  was  not  questioned — ^it  issued  in 
the  first  instance.  The  complainant  received  1500  dollars  dama^ 
ges,  and  the  injunction  was  made  perpetual — So  in  the  late  case 
of  Whitney  v.  Fort,  which  arose  in  Qeorgiay  upon  a  violation  of 
complainant's  patent  for  a  machine  for  cleaning  cotton.  An  in^ 
junction  Was  granted  in  the  first  instance,  and  was  afteiwardi 


Digitized  by  VjOOQIC 


201 

Biftcto  peippetitU  at  the  CncttH  Conrt^  at  which  Jodge  Johnson  pi^ 
ilded.  As  far  then  as  authority  goes,  it  U  in  iavour  of  the  injunc- 
tion, md  if  we  are  satisfied  in  this  case  of  the  complainants'  right 
we  cannot  hesitate  Ahout  the  Demedj.  The  act  that  the  Legislature 
passed  the  last  winter,  making  it  expressly  the  duty  of  the  Chan- 
cellor to  grant  an  injunction  as  to  all  other  boats  than  the  two 
then  built,  proves  very  clearly  the  sense  of  the  legislature,  that  this 
is  a  fit  and  proper  remedy  in  the  case.  Those  two  boats  were  ex- 
cepted out  of  the  law,  merely  because  it  was  improper  to  interfere 
with  a  pending  suit  and  the  statute  did  not  impair  the  preexisting 
remedy  by  injunction — it  only  made  it  more  clear  and  perempto- 
ry thereafter,  and  there  is  no  reason  why  the  injunction  should  i8> 
sue  against  one  set  of  boats  and  not  against  another.' 

It  would  only  be  productive  of  litigation  and  mischief  to  allow 
the  respondents  to  continue  the  use  of  their  boats  if  the  right  be 
against  them.  Their  counsel  admit  that  they  must  not  only  forfeit 
the  boats,  but  must  answer  in  damages  for  all  the  intermediate 
profits.  If  the  legal  right  be  with  the  appellants,  this  is  the  proper 
court,  and  this  is  the  proper  time  to  declare  it.  The  court  from  its 
^peeuUar  constitutional  struoture,  unites  with  it  the  highest  court  of 
eommon  law,  and  nothing  could  be  more  useless  than  to  withhold 
an  injunction  until  the  Chancellor  had  sent  the  question  to  be 
tried  at  law,  when  the  judges  before  whom  it  was  tried,  are  mem- 
bers of  this  court,  and  have  already  declared  their  opinion.  The 
legal  questions  can  never  be  tried  by  a  jury.  It  is  not  a  questfon 
of  &ct  The  single  point  is  the  constitutionality  of  the  statutes. — 
That  point  can  never  be  more  fully  and  more  ably  argued  than -it 
has  been  before  this  court,  and  if  we  are  of  opinion  that  the  acts 
are  constitutional  they  must  be  obeyed — We  are  bound  to  cause 
them  to  be  obeyed'^There  is  no  escape  from  this  duty. 

If  we  refuse  this  injunetion,  it  ought  to  be  fbr  some  substantial 
i«ason-^We  must  not  put  it  upon  the  mere  hoc  volo,  sicjubeo,  sit 
pro  ration4  voluntas.  There  must  be  some  solid  principle,  that 
will  correspond  with  the  character,  as  well  as  satisfy  the  con« 
science  of  this  court  If  the  laws  are  valid,  it  would  be  of  perni- 
cious consequence  not  to  arrest  the  further  progress  of  their  viola- 
lion.  It  is  impossible  for  any  act  to  be  committed  which  attracts 
mere  universal  notice,  and  if  wrong  and  illegal,  none  which  has  a 
more  fatal  ii^uenee  upon  the  general  habits  of' respect  and  reve* 
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rence  for  the  legblatiye  autboritj.  The  boats  eaiinot  run  but  in  the 
face  of  day,  and  in  the  presence,  as  it  were,,  of  the  whole  people, 
whose  laws  are  set  at  defiance,  nor  without  seducing  thousands  b  j 
the  contagion  of  example,  into  an  approbation  and  support  of  the 
trespass. 

I  am  sensible  that  the  case  is  calculated  to  excite  sympathy—* 
I  feel  it  with  others,  and  I  sincerely  wish  that  the  reapondents  had 
brought  the  laws  to  a  test  at  less  risk  and  expenscj  for  every  one 
that  bad  eyes  to  read  or  ears  to  hear  ttie  contents  of  our  statute 
book,  must  have  beeu  astonished  at  the  boldness  and  rashness  of 
the  experiment :  but  in  proportion  to  the  respectability  and 
strcDgtii  of  the  combination,  should  be  the  vigour  of  our  purpose  to 
maiiitaio  the  law.  If  we  were  to  suffer  tiie  plighted  faith  of  this  state 
to  be  broken,  upon  a  mere  pretext,  we  should  become  a  reproach 
fLud  a  by-word  throughout  the  uaion.  It  was  a  saying  o '  Euripides^ 
and  often  repetted  by  Ccesar.  that  if  right  was  ever  to  be  violated, 
it  was  for  the  sake  of  power.  We  follow  a  purer  and  nobler  system 
of  morals,  and  one  wiiich  teaches  us,  that  right  is  never  to  be  vio- 
lated— It  ought  to  be  kept  steadfast  in  every  man's  breast,  and 
above  all,  it  ought  to  find  an  asylum  in  the  sanctuary  of  justice. 

I  am  accordingly  of  opinion,  that  the  order  of  the  Court  of 
Chancery  be  reversed,  and  that  an  injunction  be  awarded. 


fVith  the  foregoing  opinions  the  court  unanimously  con- 
curred. 
Whereupon, 

The  Chief  Justice  moved  the  following  Rule  be  entered,  which 
was  unanimously  adopted: 

Whereupon,  after  hearing  counsel  as  well  for  the  appellants 
as  for  the  respondents,  upon  the  order  of  the  Court  of  Chancery, 
complained  of  by  the  appellants,  and  considering  and  hereby  de- 
claring the  exclusive  privilege  granted  by  the  legislature  of  this 
state  to  the  appellants,  as  mentioned  in  their  bill  of  complaint, 
valid,  and  that  the  same  ought  to  be  enjoyed  by  them  according 
to  law; 

It  is,  therefore,  ordered,  adjudged  and  decreed,  and  this  courts 
doth  accordingly  order,  adjudge  and  decree,  that  the  order  of 
the  Court  of  Chancery,  complained  ofy  be  reversed.    And  this 
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•eurt  doth  fiirther  order,  adjndge  and  decree,  that  a  ivrit  of  la^ 
janction  issue,  restraining  and  prohibiting  the  respondents  from 
using  and  employing  the  boat  or  vessel  called  the  Hope,  in  the  bill 
mentioned,  on  any  of  the  waters  of  this  state,  in  contravention  of 
the  legislative  grant  and  privilege  made  to  and  vested  in  the  ap* 
pellantR,  as  in  their  bill  set  forth;  and  that  sach  Injanction  be  con- 
thiued  until  the  final  hearing  of  the  c  mse  in  the  Court  of  Chmcery, 
and  that  the  same  injunction  ought  then  to  be  made  perpetual  so 
long  as  the  exclusive  right  and  privilege  of  the  appellants  shall 
continue  under  the  acts  of  the  legislature  of  this  state,  in  the  bill 
set  forth  ;  unless,  on  the  final  hearing  of  the  cause,  the  equity  con- 
tained in  the  appellants-  bill  shall  be  destroyed  by  the  new  matter 
to  be  set  forth  and  established  by  the  respondents. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  re* 
cord  be  remitted  to  the  Court  of  Chancery,  to  the  end  that  the 
order,  judgment  and  decree  of  this  court  may  be  forthwith  exe^ 
outed,  by  awarding  such  injunction. 


RULES 

QF  THE  DISTRICT  COtTRT  OF  THE  UNITED  STATES,  FOR  THE  DISTRICT  OF 

NEW  YORK. 

^t  ft  District  CoQit  of  tbe  United  States,  held  in  and  for  the  New  York  District,  on  the  tven> 
ty'lbartbda]rof  May,  1809,  present  the  Honourable  Matthias  B.  Tallinadge,  Esquire,  District 
Judge,  tbe  following  rules  were  etublished  by  the  court  for  the  government  of  tbe  practice 


Ordered,  I.  That  when  a  libel  shall  be  filed  in  this  court,  ex- 
cept in  case  of  libels  for  seamen's  wages,  the  clerk  shall,  of  coarse, 
issue  the  usual  and  proper  process  to  the  marshal. 

II.  That  all  wits  for  tha  sale  of  property,  in  pursuance  of  any 
order  or  decree  of  this  court,  except  on  libels  for  seamen's  wages, 
shall  be  made  returnable  at  a  stated  term  of  the  court,  and  that 
the  marshal  shall,  upon  the  return  of  every  such  writ,  pay  into 
court  the  gross  amount  of  the  monies  ansing  from  such  sale. 

III.  That  in  cases  of  condemnation,  where  bonds  have  been 
ttecuted  for  the  payment  of  the  appraised  value  of  property,  and 
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in  oates  of  mitigatioiit  of  for&itares  by  the  laeretery  of  tbo  tvot*> 
•ory,  the  gross  amount  <^  the  monies  payable  in  either  caae, 
riiall  be  paid  into  coort. 

IV.  That  in  the  several  cases  before  menti<med  the  eoats  ani 
charges  of  the  suit  shall  be  taxed,  and  first  paid  out  of  the  mo- 
nies in  court. 

y .  That  in  cases  where  any  collector  of  the  customs  is  endtM 
to  receive  the  monies  in  court,  the  same,  after  deducting  the 
costs,  ^lali  be  paid  to  the  marshal,  to  be  by  him  paid  over  to  the 
collector. 

VI.  That  all  monies  paid  into  Uiis  court  be  £srthwith  deposit- 
ed by  the  clerk  in  the  office  of  the  Manhattan  Company  in  the 
city  of  New  York,  that  the  clerk  open  an  account  with  t)ie  «aid 
office  as  clerk  of  the  district  of  New  York,  that  all  checks  for  ^ 
monies  so  deposited  ;Bhall  be  drawn  and  signed  by  him  as  clerk, 
that  his  account  as  clerk  with  the  said  office  shall  at  all  times  be 
open  to  the  inspection  and  examination  of  the  judge  of  this  court 
and  the  attorney  of  the  United  States,  and  that  the  clerk  exhibit' 
to  the  court  on  the  first  day  of  each  term  of  August  and  Februa- 
ry a  full  statement  or  account  of  all  monies  in  his  hands  as  clerk, 
distinguishing  the  amount  in  each  cause  respectively. 

VIL  That  the  clerk  shall  provide  a  book,  in  which  he  shall 
keep  a  full  and  particular  account  in  each  cause  depending  in  this 
court  of  all  monies  brought  into  court  and  of  the  payment  thereof^ 
and  that  such  book  and  the  accounts  therein  shall  at  all  times  be 
open  to  the  inspection  and  examination  of  the  judge  of  this  court, 
the  attorney  of  the  United  States,  and  the  marshal  of  the  district, 
and  that  any  particular  account  in  such  book  shall  also  be  open 
to  the  inspection  of  any  person  interested  therein. 

YIII.  That  the  marshal,  his  deputies,  and  all  other  persons 
concefned  in  the  service  of  any  process  of  this  court  be  and  they 
are  hereby  respectively  prohibited  from  becoming  bail  to  the  ar- 
rest in  any  suit  depending  in  this  court,  and  also  from  becoming 
special  bail  in  any  suit  unless  for  the  purpose  of  surrendering  the 
defendant,  in  which  case  the  surrender  shall  be  made  within  ^ht 
days  aft^  special  bail  shall  be  put  in* 

IX.  That  in  every  suit  in  this  court  in  which  the  United  States 
shall  be  plaintiffs,  or  in  which  they  shall  be  interested  though  not 
plaintiffs,  and  in  which  the  deiendant  shall  be  held  to  bail,  the 
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;  of  ibe  ImM  b<md  and  tlM^&oceplMiee  ^iMTMf  by  Die 
plmintifTs  attorney  shall  not  be  deemed  to  preclude  hkn  lironi  ok- 
cepting  to  the  sufficiency  of  the  special  bail  pat  in  in  the  luit,  if 
tlie  bail  to  tjie  arrest  ahall  become  tpeeial  bail  in  the  suit,  b«t  tbe 
marshal  shall  nevertheless  be  beld  vesponsible  for  geod  bul,  m 
like  manner  as  if  the  bail  bond  bad  net  been  signed  and  ecoepled 
as  aforesaid. 

X.  That  in  every  recognisance  of  bail  in  a  civil  suit  dependii^ 
in  this  OQOit  the  sum  for  ivhich  the  suit  is  institoted  AM  be  ex- 
pressed, and  every  notice  of  bail  shall  also  eiqpress  the  iMim  de- 
manded in  the  suit 

XI.  That  no  plea  shall  be  received  in  aay  suit  institufeed  ia 
this  court  upon  a  bond  executed  to  the  United  States  for  the  pay- 
ment of  duties,  or  in  any  suit  instituted  upon  a  bail  bond  taken  in 
consequence  of  such  suit,  unless  such  plea  shall  be  accompanied 
by  an  affidavit  of  the  truth  of  the  matters  in  the  said  plea  oen- 
tained. 

XII.  That  in  suits  upon  bonds  for  the  payment  of  special  du- 
ties, special  bail  shall  be  put  in  on  the  return  day  of  the  wnt,  and 
npon  the  return  of  cepi  corpus,  in  cases  where  special  bail  is  re- 
quired and  the  plaintiff  is  by  law  entitled  to  judgment  at  the  re- 
turn term,  unless  the  defendant  shall  put  in  bail,  and  the  bail  if 
excepted  to  justify  on  the  first  day  of  the  term,  sedente  eu/riay 
the  plaintiff  may  sue  out  process  on  the  bail  bond  tested  on  thait 
day  uid  made  returnable  on  any  other  day  of  the  same  term  or 
in  the  ensuing  vacation,  and  upon  the  return  of  such  process  wvtii 
the  defendant's  appearance  indorsed  thereoh,  may  proceed  ac- 
cording to  the  cotirse  of  the  couit  to  judgment  and  execution  as 
of  the  preceding  term,  unless  the  defendant  shall  interpose  a  plea, 
but  no  plea  shall  be  received  or  filed  vnthout  an  affidavit  verify- 
ing the  facts  therein  contained  accompanying  it,  and  judgment 
may  be  entered  in  the  vacation  as  of  the  preceding  term,  in  the 
same  manner  where  special  bail  shall  be  put  in  and  perfected, 
unless  a  plea  shall  be  received  subject  to  the  same  restriction. 

XIIL  That  application  for  the  appobtment  of  appraisers  of 
vessels  or  goods,  of  commissioners  to  take  evidence,  or  the  appro- 
bation of  sureties  by  the  c6urt,  shall  be  upon  notice  of  a  motion 
for  the  purpose  naming  and  particularly  describing  the  apprais- 
ers^ commisiioners,  or  sureties,  which  notice  shall  be  served  upon 


Digitized  by  VjOOQIC 


206 

the  advene  party  or  hit  attorney  two  days  exclurively  before  the 
tame  shall  be  heard. 

XIV.  That  the  clerk  of  this  court  be,  and  he  hereby  is  ap* 
pointed  a  commissioner  before  whom  appraisers  of  vessels  or 
goods,  wares  and  merchandize  seised  for  breach  of  any  law  of  the 
United  States  may  be  sworn  or  affirmed. 

XV.  That  appraisers  acting  under  the  authority  of  this  court 
ihall  be  severally  entitled  to  receive  three  dollars  for  each  day 
actually  employed  in  making  appraisements,  to  be  paid  by  the 
party  at  whose  instance  the  same  shall  be  ordered. 

XYI  That  no  vessel,  goods,  wares,  or  merchandise  in  the 
custody  of  the  marshal  of  this  court  shall  be  released  from  de^ 
tention,  upon  appraisement  and  surety,  until  the  costs  and  char- 
ges of  the  officers  of  this  court,  thereupon  to  be  allowed  and 
taxed  by  the  court,  so  far  as  the  same  have  then  accrued,  shall 
first  be  paid  by  the  party  at  whose  instance  the  appraisement 
•hall  be  ordered. 

XVII.  That  monies  paid  into  court  shall  not  be  paid  out  in 
pursuance  of  any  decree  of  the  court  upon  which  an  appeal  may 
be  had,  until  ten  days  shall  have  elapsed  after  such  decree  shall 
be  made. 

XVIII.  That  when  an  appeal  shall  be  entered,  the  appellant 
shall  within  ten  days  from  the  time  of  making  the  decree  give 
security  for  damages  and  costs,  and  if  security  shall  not  be  given 
within  that  time,  the  decree  may  be  executed  as  if  there  had 
been  no  appeal. 

XIX.  That  the  appellant  shall  give  two  days*  notice  to  the  ad- 
verse party,  or  his  attorney,  of  the  person  or  persons  propo- 
sed as  his  sureties,  with  their  additions  and  descriptions,  and  of 
the  time  and  place  of  giving  the  security  before,  the  court  or  the 
judge. 

XX.  That  every  petition  to  the  judge  of  this  court  for  the  re- 
mission or  mitigation  of  any  fine,  penalty  or  forfeiture,  shall  state 
whether  any  suit  has  been  instituted  for  the  recovery  of  such  fine, 
penalty  or  forfeiture,  or  not,  as  the  case  may  be,  and  if  any  suit 
has  been  instituted,  what  proceedings  have  taken  place  therein, 
and  in  what  state  of  proceedings  such  9uit  is  at  the  time  of  pre> 
ferring  the  petition. 

XXI.  That  when  a  petition  is  intended  to  be  presented  to  the 
judge  of  this  court,  for  the  remission  or  mitigation  of  ^ny  fine« 
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penalty,  forfeitora  or  diiabilitj,  a  copy  of  the  petitioD,  with  m 
notice  of  the  time  and  place  of  prcBenting  the  aame  shall  be 
served  on  the  attorney  of  t[ie  United  States,  and  another  copy  of 
the  petition  and  notice  shall  be  served  on  the  person  or  persons 
claiming  the  fine,  penalty  or  forfeiture,  four  days  before  the  time 
of  presenting  the  petition. 

XXII.  That  the  clerk  of  this  court  shall  cause  the  statement 
of  facts  appearing  on  the  summary  inquiries  upon  the  matters  of 
such  petition,  to  be  served  on  the  attorney  of  the  United  States 
before  the  same  shall  be  transmitted  to  the  secretary  of  the  trea- 
sury, and  unless  the  said  attorney  shall  file  objections  thereto 
within  four  days  after  such  service,  the  same  may  be  transmitted 
•f  course. 

XXIII.  That  whenever  any  person  is  convicted  of  any  offence 
under  the  50th  section  of  the  collection  law,  it  shall  be  the  duty 

.  of  the  clerk  of  this  court  to  certify  such  conviction  within  eight 
days  thereafter,  together  with  the  name  and  addition  of  the  per- 
son  convicted,  to  the  collector  in  whose  district  the  goods,  wares 
and  merchandize  shall  have  been  landed  contrary  to  the  provi- 
sions of  the  said  act. 

XXIV.  That  all  notices  required  to  be  published  in  pursuanoe 
of  any  of  the  proceedings  of  this  court,  shall  be  inserted  in  the 
newspaper  printed  in  the  city  of  New  York,  entitled  "  American 
Citizen,"  and  in  cases  of  seizures  made  in  this  state  out  of  the 
district  of  the  city  of  New  York,  such  notices  shall  also  be  pub- 
lished in  some  newspaper  printed  near  the  place  of  seizure. 

XXY.  That  counsellors  of  the  Supreme  Court  of  this  state 
may  be  admitted  as  atto'mies,  proctors  and  advocates  of  this 
court. 

XXVI.  That  the  clerk  of  this  court  be,  and  he  is  hereby  pro- 
hibited from  practising  in  this  court  in  all  cases  whatever. 

XXYII.  That  in  all  cases  not  specially  provided  for  by  rules 
of  this  court,  the  rules  and  practice  of  the  Supreme  Court  of  this 
state,  so  far  as  the  same  may  be  applicable,  shall  regulate  the 
practice  of  this  court. 

XXYIII.  That  all  former  rules  for  the  regulation  of  the  prae. 
tice  of  this  court  be  vacated. 

By  order  of  the  court, 

CHARLES  CLINTON,  Cl^rk. 
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ADDITIONAL  RULES. 

8BFTEMBER  18,  1809. 

XXIX.  Ordiredy  That  when  an  appeal  shall  be  entered  in 
tliif  court,  the  appellants  shall  canse  the  proceedings  required  by 
law,  to  be  transmitted  to  the  Circuit  Court  to  be  transcribed  for 
tliat  purpose  within  thirty  days  after  the  appeal  shall  be  entered 
in  this  court ;  and  that,  in  default  thereof,  the  decree  of  this  court 
may  be  executed  as  if  there  had  been  no  appeal,  unless  the  court 
or  the  judge  shall,  on  special  motion  of  the  appellant,  otherwise 
order. 

XXX.  Ordered^  That  the  clerk  of  this  statepay  into  the  office 
of  discount  and  deposit  of  the  Bank  of  the  United  States,  all 
monies  which  are  or  may  arise  from  condemnations  of  property 
seised  by  officers  of  the  navy  and  which  may  belong  to  the  Uni- 
ted States  as  their  moiety  of  the  proceeds  of  such  property. 
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GENERAL  SESSIONS. 
NEW  YORK,  Jug.il. 


The  People  v.  Edward  Ferris  and  others.. 
Indictment  for  a  riot. 

CHARGE 

'•I  th*  Hon.  De  "Witt  Clintoa,  Mtyor  of  the  dty  oT  New  Toik,  to  the  Jury,  in  the  •bore  tfifeh 

Gentlemen  of  the  Jur  j, 

THIS  is  an  indictment  for  a  riot  committed  in  Trinity 
Church,  during  ^the  commencement  of  Columbia.  College,  and 
while  the  professors  were  performing  the  duties  appertaining  to 
that  occasion.  There  are  eight  persons  indicted.  Of  these,  one^ 
pleads  guilty,  and  submits  to  the  mercy  of  the  court.  Anotherf 
must  be  acquitted  by  you,  as  there  is  no  evidence  of  any  partici- 
pation  by  him,  in  the  disturbances  of  the  day.  It  becomes  your 
duty,  therefore,  to  inquire  whether  the  remaining  six  be  guilty  or 
not 

Gentlemen — Whatever  may  be  the  charge  of  the  court  in  this 
trial,  I  trust,  that  you  vrill  not  think  it  in  any  way  tinctured  with 
feeling.  You  must  be  persuaded  that  the  court  is  well  disposed 
towards  the  defendants.  They  were  persons  of  respectable  stand- 
ing in  society,  and  most  of  them  young  gentlemen   jast  en- 
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tering  on  life.  If  the  charge  which  is  ahout  to  be  deliver- 
ed to  you,  appears  very  decisive,  and  to  bear  hardly  on  the  de- 
fendants, I  trust  that  you  will  find  it  warranted  by  the  evidence 
and  sanctioned  by  that  honest  indignation  which  every  man  muat 
feel  for  the  violated  majesty  of  the  laws. 

It  is  not  necessary,  gentlemen,  to  recapitulate  all  the  evidence 
in  this  trial.  It  has  already  been  stated  to  you  very  minutely  by 
the  district  attorney,  and  you  will  be  able  to  apply  it  to  each  of 
the  defendants,  and  thereby  ascertain  his  respective  guilt  A  brief 
narration  of  the  principal  facts,  however,  will  be  indispensable,  in 
order  to  put  this  cause  in  its  true  light. 

It  appears,  gentlemen,  that  the  riot  with  which  the  defendants 
are  charged,  took  place  while  the  college  of  this  city  was  solem- 
nizing its  annual  commencement  in  Trinity  Church.  The  imme- 
diate cause  of  the  disturbances  originated  in  the  contumacious  be- 
haviour of  Mr.  John  B  Stevenson,  one  of  the  defendants,  a  gra- 
duate, in  refusing  to  comply  with  some  corrections  which  the  pro- 
fessors had  deemed  essential,  in  the  parts  assigned  to  him,  in 
the  oratorical  performances  of  the  day.  It  seems  that  this  gen- 
tleman was  a  respondent  in  a  forensick  discussion,  and  to  him  was 
assigned  the  duty,  after  the  other  parties  in  debate  had  delivered 
their  arguments  on  both  sides,  to  pronounce  the  most  s^pproved 
doctrine,  on  the  subjcia  of  discussion.  It  is  in  evidence  before 
you,  that  when  this  young  gentleman  subjected  his  thesis  to  the 
examination  of  his  professors,  there  was  one  sentiment  which 
they  deemed  it  judicious  to  correct.  It  was  corrected  so  as  to 
meet  the  ideas  of  the  professors.  The  correctibn  was  received 
with  hesitation  and  reluctance  on  the  part  of  Mr.  Stevenson.  He  ^ 
was,  however,  apprised  that  the  corrections  must  be  ad<^ted  by 
him  ;  that  he  was  bound  to  submit  to  them  ;  and,  moreover,  that 
there  was  a  statute  of  the  college  which  rendered  it  impossible 
for  the  professors  to  confer  a  degree  on  him,  if  he  contumaciously 
refused  to  do  so.  After  some  difficulty  the  piece  was  adopted  with 
its  corrections.  Nothing  more  transpired  on  the  subject,  QntH 
the  day  of  the  commencement,  when,  to  the  surprise  of  the  profes- 
sors, Mr.  Stevenson  delivered  his  speech  as  originally  written  by 
himself,  totally  disregarding  the  corrections  which  had  been 
made.  After  he  had  finished  the  part  assigned  to  him,  he  was 
privately  called  aside,  and  admonished  1^  the  ptofessors.    They 
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igipostalated  ob  tbe  impropriety  of  his  conduct,  and  stated  to  him 
that  as  he  bad  infracted  the  laws  of  the  college,  it  hecame  impos- 
sible to  confer  a  degree  on  him,  without  a  manifest  violation  of 
their  duty.  Thej,  therefore  advised  him  not  to  go  pn  the  stage 
to  receive  it,  as  it  could  not  be  conferred  on  him.  Stevenson  dis- 
t^guiB  the  orders  of  the  professors,  mounts  the  stage  and  dcp 
mands  his  diploma.  It  is  refused.  '*  I  demand  it,"  says  Steven- 
aon,  *'  in  the  name  of  the  trustees,"  and  suddenly  addressed  him- 
felf  to  the  audience,  and  attempted  to  explain  the  cause  of  the 
diploma  being  refused  to  him.  Here  it  is,  gentlen^en,  that  the 
disturbance  commences.  Shouting,  and  clapping,  and  hissing, 
and  wild  uproar.  Maxwell,  (one  of  the  defendants)  goes  on  the 
atage,  and  appeals  to  the  audience.  Mr.  Yerplank,  (another  of 
the  defendants)  follows  and  demands  of  Mr.  Mason,  the  Provost,  the 
reasons  of  the  diploma  being  refused  to  Mr.  Stevenson  ?  *'  The 
reasons,"  exclaims  Yerplank,  'Vare  not  satbfactory — Maxwell 
inust  be  supported!'^  And  thereupon  turns  to  the  audience,  and 
moves,  **  that  the  thanks  of  the  meeting  be  given  to  Mr.  Maxwell 
for  his  spirited  defence  of  an  injured  man."  Here  the  uproar 
increasing,  all  becomes  disorder,  and  confusion,  and  riot  '^  Hustle 
the  officers."  **  Bring  forth  the  Provost !"  *'  Three  groans  for 
the  Provost !"  and  such  riotous  acclamations  ensued.  Mr.  Ferris 
runs  through  tl^  middle  of  the  aisle,  his  lists  clenched,  and  raised 
jn  the  attitude  of  menace  and  violence,  crying,  **  tyranny,"  "  op- 
pression." In  fine,  gentlemen,  the  scene  was  such,  if  you  be- 
lieve the  testimony,  as  was  never  exceeded  <fn  any  occasion  what- 
ever, unless,  as  has  been  emphatically  stated,  it  was  that  memo- 
rable riot,  best  known  as  the  Doctor^s  Mob  ;  a  tumultuous  insur- 
rection, as  you  all  know,  which  carried  dismay  and  horror 
through  this  city.  The  scene  of  riot  and  disgrace,  so  excited  in 
the  church,  continued,  as  has  been  proved,  about  three  quarters 
of  an  hour,  or  an  hour.  The  duties  of  the  day  were  entirely  in- 
teiTupted,  and  the  professors  quitted  the  church  without  con- 
summating the  solemnities  of  the  occasion. 

Such,  gentlemen,  are  the  principal  facts  developed  .in  this 
cause.  In  palliation  of  the  monstrous  indignity  offered  the  laws, 
the  counsel  for  the  defendants  have  urged,  with  more  zeal  than 
the  matter  deserved,  that  the/e  was  no  statute  of  the  university 
which  vested  in  the  professors  the  power  of  compellipg  the  stu- 
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dents  to-ftbide  the  correctionf  made  in  their  rhetorical  performan- 
ces, and  that  they  have  no  authority  for  denying  to  a  graduate 
his  degree  should  he  refuse  to  adopt  those  corrections.  This  is 
a  point  very  strenuously  contended  for  by  the  defendants^  counsel, 
but  it  is  one  that  is  totally  immaterial  in  this  trial.  It  requires 
no  private  law  to  vest  that  power  in  the  professors.  It  is  vested 
in  them  impliedly,  being  a  power  inseparable  from  their  (imctions, 
and  essential  to  the  due  performance  of  their  duties.  There  is  no 
positive  law  which  gives  a  schoolmaster  a  nght  to  correct  his 
pupils — ^yet  it  is  universally  acknowledged.  And  the  professors 
of  a  college,  as  the  consecvators  of  the  morals  of  their  students, 
and  the  supervisors  of  their  studies,  have  necessarily  and  impli- 
edly the  general  superintendance  of  the  conduct  and  studies  of 
their  scholars.  It  is  their  duty  to  see  that  there  be  nothing  im* 
proper  or  immoral  in  the  conduct  of  their  disciples,  and  that 
they  imbibe  no  notions  incompatible  with  the  principles  of  mo- 
rality and  religioa  Shall  it  then  be  said  that  a  professor  has 
not  the  power  to  correct  the  literary  performance  of  the  student? 
What  if  any  licentious  extravagance  should  creep  into  the  com- 
positions of  a  collegian?  Shall  it  be  ushered  to  the  world,  sane 
tioned  by  the  professors,  as  it  necessarily  would  be  if  permitted 
to  emanate  from  their  hands  ?  Surely  every  reflecting  man  must 
perceive  in  the  consequences  which  such  a  coctrine  would  entail 
upon  society,  the  futility  of  the  doctrine  itself.  It  is  well  knovm 
that  we  are  divided  into  parties  both  in  religion  and  politics.  A 
student,  if  suffered  to  utter  his  crude  and  undigested  ideas,  might 
excite  the  disgust,  or  the  angry  passions  of  the  auditory,  and 
thereby  stir  up  tumultuous  and  riotous  disturbances.  For  ex- 
ample— What  if  a  student  should  attempt  to  establish  the  non- 
existence of  the  Deity,  or  to  anathematize  the  constituted  autho- 
rity of  the  country :  shall  there  not  be  vested  in  the  professors  a 
discretion  and  judgment  as  to  the  fitness  of  these  subjects  for 
piiblic  discussion  ?  Undoubtedly  so-*- And  it  was  the  duty  of  Mr. 
Stevenson  to  have  submitted  with  silent  defbrence  to  the  better 
Judgment  of  his  mapters,  and  not  to  have  dared  to  array  his  pri- 
vate opinions,  in  opposition  to  those  of  superior  age  and  intelli- 
gence. 

And  you  will  readily  perceive,  gentlemen,  that  there  must  be 
vested  necessarily  in  the  professors,  a  discretion  as  to  the  propri- 


Digitized  by  VjOOQIC 


21S      - 

ely  ot  granting  diplomas  to  the  graduates ;  a  discretion  to  b# 
exercised  bj  the  professors  after  a  foil  view  of  the  conduct  and 
merits  of  the  scholar,  during  the  whole  term  of  his  study.  For 
there  may  be  occasions,  when,  if  this  power  be  not  vested  in 
them,  the  student  may  get  his  degree  in  spite  of  the  most  un- 
warrantable behaviour.  What,  if  a  student  act  in  the  most  re* 
fractory  manner  on  the  very  day  assigned  for  conferring  degrees, 
shall  there  not  be  a  power  in  the  professors  of  refusing  him  the' 
literary  honours  which  otherwise  would  be  awarded  to  him  ? 
But  it  were  useless,  gentlemen,  to  press  the  discussion  of  these 
points  further.  It  must  be  evident  to .  you,  that  the  defendants 
can  derive  no  kind  of  palliation  of  their  offence  from  these  argu- 
ments. 

It  is  said  also,  gentlemen,  that  the  disturbance  excited  by 
the  defendants,  was  not  a  riot  in  the  legal  acceptation  of  the 
term,  and  that  therefore  the  defendants  cannot  be  convicted 
tmder  this  indictment.  A  riot,  it  is  said,  requires  a  preconcert, 
or  a  design  previously  conceived,  and  afterwards  consummated ; 
and  that  as  there  was  no  previous  design  in  this  case,  that  the 
tumult  which  took  place  in  the  church,  was  merely  either  an 
affray  or  a  rout,  and  to  prove  this  Hawkins  has  been  cited,  where 
a  riot  is  described  to  be  '^  a  tumultuous  disturbance  of  the  peace 
by  three  persons  or  more,  assembling  together  of  their  own  au- 
thority with  an  intent  mutually  to  assist  one  another  against  any 
one  who  shall  oppose  them  in  the  execution  of  some  enterprise 
of  a  private  nature,  and  afterwards  actually  executing  the  same 
in  a  violent  and  turbulent  manner,  to  the  terror  of  the  people, 
whether  the  act  intended  were  of  itself  lawful  or  unlaw^.** 
(Hawkins,  6.  i.  p.  51.)  The  definition  of  a  riot,  gentlemen,  has 
hitherto  been  involved  in  obscurity.  The  definition  of  it  laid 
down  by  Hawkins,  is  undoubtedly  bad.  If  it  require  preconcert 
on  the  part  of  those  who  create  the  disturbance,  then  those  only 
who  shall  have  taken  part  in  the  deliberation  anterior  to  the 
disturbance,  could  be  convicted  as  rioters.  If  this  be  true,  then, 
a  person  who  might  accidentally  have  taften  part  in  a  tumult, 
although  he  may  have  been  one  of  the  most  active  agents,  could 
not  be  punished  as  a  rioter,  unless  the  preconcert  or  previous  de- 
sign was  brought  home  to  him.  But  this,  I  apprehend,  is  not 
Uw.    It  requires  no  previous  desi^  or  preconcert  in  order  to 
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c«natitfit6  ft  not.  It  Mqtt»re0  bavelj  %  C0n£$rt  of  aeU^n,  Fetyte 
may  aMemble  legally  and  peaceably,  and  yet  create  a  riot.  A 
riot,  8ay«  Blaekstone,  is  *'  where  three  or  more  actuaJly  do  an 
unlawful  act  of  violence,  either  with  or  without  cooiinoja  oiuse." 
*^  A  rout  i«  where  three  or  more  do  meet .  to  do  an  unlawful  act 
upon  a  common  quarrel,  and  make  some  adrance  towards  it.** 
*'  An  affray  is  the  fighting  of  two  or  more  persons  in  some  pubMe 
pladB  to  the  terror  of  his  majesty's  subjects/'  It  will  be  readily 
perceived  by  you,  that  this  assembly  was  not  a  rout,  because  the 
disturbance  was  actually  eoBsumuM^ed.  And  you  cannot  call  it 
An  affray,  for  it  was  not  a  fight  in  a  public  place  What  then 
was  this  disturbance.  It  was  undoubtedly  a  riot  It  completely 
answers  Blackstone's  definition  of  a  riot.  It  was  "  the  actual 
doing  of  an  unlawful  act  of  violence  by  three  or  more  persons." 

If  it  was  not  a  riot,  what  was  it?  It  has  been  shown  to  you 
that  it  was  not  an  affray,  and  that  it  was  a  rout ;  nor  was  it  an 
**  unlawftil  assembly."  If  therefore  it  was  not  a  ri<^,  it  was  soB>e 
oflRsnee  not  cognizable  by  our  laws.  And  we  are  tiien  reduced 
to  this  dilemma,  that  there  may  exist  a  most  disgraceful  and  out- 
rageous violation  of  the  public  peace,  a  tumultuous  insurrectioii 
that  may  endanger  our  property,  our  lives,  and  our  liberties,  and 
there  shall  be  no  power  in  the  law  to  punish  it.  This  is  a  legal 
solecism.  These  men  are  undoubtedly  guilty  of  a  riot  Would 
you  not  call  it  a  riot,  if  a  part  of  a  congregation,  taking  ofience 
|U  the  doctrines  of  the  preacher  should  excite  an  outrageous  dis- 
turbance in  the  church  ?  And  would  it  not  be  a  riot  if  the 
by-standers  in  this  court,  disliking  the  decision  of  the  judges, 
shotdd  violently  force  them  from  their  benches.  And  yet  there 
might  be  no  preconcert,  no  previous  design,  but  an  instantaneous 
and  illicit  insurrection. 

It  has  been  urged  too  by  the  counsel  for  the  defendants,  that 
there  is  no  count  in  the  indictment,  on  which  the  defendants  can 
be  convicted.  One  count  charges  the  defendants  vrith  a  riot, 
with  an  intention  of  compelling  the  trustees  of  Columbia  College 
V>  confer  the  degree  of  Bachelor  of  Arts  on  John  B.  Stevenson. 
Another  charges  them  with  a  riot  for  the  purpose  of  hindering 
^e  trustees  of  Columbia  College  from  conferring  the  degree  of 
Bachelor  of  Arts  on  certain  students.  And  the  last  count  charges 
them  with  a  riot  generally.    Without  expatiating  on  the  argu* 
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iMhtt  df  the  cdtliiMt  cm  thb  branch  of  the  defence,  it  will  be 
fofflcient  to  state  to  you,  that,  even  if  the  two  first  conntg  be 
&olty,  the  last  Will  comprehend  the  misdemeanor  of  the  defen- 
dants, and  completely  warrant  your  finding  them  guilty. 

Such  then,  gentlemen,  are  the  facts  developed  in  this  trial,  and 
such  has  been  the  defence  set  up  by  the  defendants.  It  becomes 
now  the  duty  of  the  court  to  pronounce  its  judgment.  We  have 
no  hesitation  in  declaring  that  the  disturbance  which  took  place 
on  the  occasion  alluded  to,  is  the  most  disgraceful,  the  most  un- 
precedented, the  most  unjustifiable,  and  the  most  outrageous  that 
ever  came  within  the  knowledge  of  the  court.  Combining  ail  the 
circumstances  attendant  on  it;  the  solemnity  of  the  occasion,  the 
importance  of  it  to  the  parties  concerned;  the  respectability  of  the 
professors,  and  the  vast  assembly;  above  all,  the  place  chosen 
for  the  abominable  transaction,  a  house  dedicated  to  the  worship 
of  God — I  hardly  know  how  to  express  my  opinion  of  the  charac- 
ter of  the  transaction.  And  from  what  has  it  arisen?  From  the 
contumacious  behaviour  of  Mr.  Stevenson.  It  is  not  true,  as  is  said 
of  ih\»  young  gentleman,  that  the  refusal  to  confer  the  diploma, 
degraded  him  in  the  eyes  of  the  public,  and  that  therefore  an  ex- 
planation became  necessary.  How  would  he  have  been  degraded 
if  he  had  obeyed  the  injunction  of  the  professors,  and  kept  off  the 
etage  ?  Who  would  have  observed  that  the  degree  was  not  confer* 
red  on  him.  It  is  highly  improbable,  firom  the  manner  in  which  the 
young  gentlemen  graduates  came  on  the  stage  to  receive  their  di- 
plomas, that  it  would  have  been  noticed,  whether  he  had  his  di- 
ploma given  to  him  or  not.  But  even  if  he  were  disgraced,  was  not 
bis  disgrace  brought  on  him  by  his  own  act?  Was  he  not  told  not 
to  appear  on  the  stage,  but  to  come  the  next  day  to  the  college^ 
hall,  where  the  matter  would  be  amicably  adjusted  ?  Had  Mr. 
Stevenson  submitted  to  the  order  of  the  professors,  this  disgrace- 
ful scene  had  never  happened.  And  it  was  his  duty  to  submit, 
even  if  wronged:  for,  in  that  case,  he  might  have  appealed  to  the 
trustees;  and  even  from  the  trustees  to  the  Supreme  Court,  ^yho,  by 
writ  of  mandamus^  would  have  done  iiim  justice;  the  court,  there- 
fore, cannot  help  declaring  Mr.  Stevenson's  conduct  in  the  highest 
degree  (insurable.  Nor  is  Mr.  Maxwell's  more  commendable. — 
He  is  a  young  gentleman  of  respectable  standing  at  the  bar,  and  of 
seme  talents.  He  was  educ&ted,  too,  in  this  very  college,  and  by 
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these  very  professors,  and  was,  therefore,  bound  by  every  prineipte 
hitherto  deemed  sacred  among  men,  to  respect  the  gentlemen  to 
whose  assidaities  m  his  efrlier  days,  he  is  indebted,  for  the  ele- 
ments of  a  refined  education:  and  he  was  bound,  also,  to  revere 
'the  institution  to  which  he  will  owe  all  the  celebrity  to  which  h^ 
shall  ever  attain  in  life.  Viewing  all  the  circumstances  relating  to 
the  conduct  of  Mr.  Maxwell,  the  court  cannot  help  pronouncing  it 
an  instance  of  the  most  consummate  hardihood.  To  rush  forward 
on  the  stage  set  apart  for  the  solemnities  of  the  day,  and  af^peal  to 
the  audience !  Most  extraordinary  impudence!  Appeal  to  whom  ? 
To  a  mixed  assembly  of  boys  and  girls^  and  men  and  women. — 
What  right  had  they  to  exercise  an  authority  over  the  professors  f. 
If  they  had  a  right  to  disapprove — some,  then,  might  approve,  and 
some  disapprove.  Confusion  and  disorder,  and  riot,  and  disgrace 
must  then  have  been  the  consequence.  Could  such  a  state  of 
things  be  endured  ?  As  well  might  you  establish  a  Jacobinical  club 
to  decide  whether  the  laws  of  the  land  should  be  submitted  to. — 
And  the  conduct  of  these  men  is  highly  Jacobinical. 

Mr.  Verplank  too,  must  be  regarded  as  one  of  the  ringleaders 
of  this  disorder  and  disgrace.  It  is  difficult  to  speak  in  terms  suf- 
ficiently strong  of  his  highly  reprehensible  conduct.  A  young  man 
of  his  age  to  have  the  boldness  to  mount  the  stage,  and  insolently 
demand  of  the  Provost  the  causes  of  his  conduct,  and  then  shaping 
himself  of  all  the  importance  of  an  umpire,  to  exclaim,  "'  the  rea- 
ftons,  Sir,  are  not  satisfactory,^  "  Mr.  Maxwell  must  he  support- 
ed and  afterwards  to  move,  that  "  the  thanks  of  the  meeting  he 
given  to  Mr.  Maxwell,  for  his  spirited  defence  of  an  injured 
man;^*  evinces  a  matchless  insolence.  And  as  to  Mr.  Ferris,  a  man 
far  advanced  in  life,  and  the  father  of  one  of  the  graduates,  to  be 
the  exciter  of  a  disgraceful  and  abominable  riot,  is  a  subject  which 
could  not  fail  to  rouse,  in  the  mind  of  the  court,  sentiments  of  the 
deepest  abhorrence. 

There  are  three  other  persons  concerned  in  this  trial.  Their 
participation  of  the  riot  has  been  clearly  proven  to  you. 

It  is  with  the  extremest  reluctance  that  we  liave  been  compel- 
led to  animadvert  vnth  severity  on  the  conduct  of  the  defendants 
in  this  trial. — They  are  men  whom  the  court  would  fain  respect 
But  they  have  brought  this  disgrace  on  t themselves,  to  their  own 
bosoms,  for  the  dishonour  which  this  day  shall  cast  on  them. — 
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Would  to  God,  tbat  this  transaction  had  never  taken  place  I— 
Would  to  God,  that  the  court  had  been  spared  the  pain  of  con- 
demning parties  concerned  in  this  riot !  fint  we  have  our  dut  j  to 
perform — ^and  it  shall  be  performed.  We  therefore,  do  not  hesitate 
to  declare  to  jou,  gentlemen  of  the  jury,  that  jou  are  bound,  not 
<nilj  bj  every  consideration  arising  out  of  public  peace  and  the 
public  morals;  but,  moreover,  by  your  regard  for  an  institution, 
venerable  from  its  antiquity  and  its  vast  utility,  to  bring  in  these 
defendants  Guilty. 


cmcurr  court  of  the  united  states. 

NEW  YORK,  ISlh 

Schooner  Enterprize  and  eai^,  John  Tellovly^  olaimanl 
appellant  v.  The  United  States  libellanty  respondent. 

THIS  was  an  appeal  from  the  decision  of  his  honour  Judge 
Tallmadge,  in  the  New  York  District  Court  of  the  United  States, 
condemning  the  schooner  Enterprize  and  cargo,  for  having  been 
laden  in  the  night  season,  without  a  permit  from  the  collector  or 
the  inspection  of  a  revenue  officer.  The  clause  of  the  law  under 
which  the  condemnation  in  the  District  Court  had  been  pro- 
nounced is  the  second  section  to  the  third  supplement  to  the  Em- 
bargo act,  and  is  in  the  following  words: 

^*  And  be  it  further  enacted,  that  during  the  continuance  of 
the  act  laying  an  embargo  on  all  ships  and  vessels  in  the  ports 
and  harbours  of  the  United  States,  and  of  the  several  acts  sup- 
plementary thereto,  no  ship  or  vessel  of  any  description  whatever, 
other  than  those  described  in  the  next  preceding  section,  and 
wherever  bound,  shall  receive  a  clearance,  unless  the  lading  shall 
be  made  hereafter  under  the  inspection  of  the  proper  revenue 
officers,  subject  to.the  same  restrictions,  regulations,  penalties 
and  forfeitures,  as  are  provided  by  law  for  the  inspection  of  goods, 
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jnrares,  and  merchandize,  imported  into  the  United  States,  npoB 
.\^hich  duties  are  imposed,  any  law  to  the  contrary  notwithstand- 
;ing;  provided  that  notliing  herein  contained  shall  be  construed  to 
affect  vessels  laden  in  whole  or  in  part,  on  the  receipt  of  this  act 
by  the  respective  collectors." 

From  this  decree  of  condemnation  an  appeal  to  the  Circuit 
Court  of  the  United  States  was  entered  by  the  claimant;  and  on 
Wednesday  last  the  appeal  came  on  to  be  argued  before  his  ho- 
nour Judge  Livingston,  who  is  now  holding  the  Circuit  Court  in 
,  this  city.  The  cause  was  argued  by  Mr.  Sanford,  the  district  at- 
torney, on  behalf  of  the  United  States,  and  by  Mr.  Griffin,  as 
counsel  for  the  appellant. 

The  facts  being  admitted,  the  attorney  of  the  United  States 
oontended  that  the  penalty  for  loading  in  the  night  season,  or 
even  in  the  day  time,  without  a  permit  from  the  collector,  was 
the  forfeiture  of  both  vessel  and  cargo — that  although  the  for- 
feiture of  vessel  and  cargo  was  not  declared  in  so  many  terms  by 
the  foregoing  section  of  the  supplement  to  the  embargo  act,  yet 
that  it  clearly  intended  to  refer  to  and  adopt  certain  of  the  regu- 
lations and  penalties  contained  in  the  collection  law,  and  that  the 
regulations  thus  referred  to  and  adopted  are  to  be  found  in  the 
50th  section  of  that  law,  which  in  substance  provides  that  goods, 
wares,  and  merchandize  imported  into  the  United  'States  from  a 
foreign  country  shall  not  be  unladen  or  delivered  in  the  United 
States  but  in  open  day,  except  by  special  licence  from  the  collec- 
tor, nor  at  any  time  without  a  permit  from  the  collector,  and 
punishes  every  person  who  may  be  engaged  in  the  prohibited  un- 
lading of  such  foreign  goods,  wares,  or  merchandize,  with  a  for- 
feiture of  four  hundred  dollars  respectively,  and  a  disability  to 
hold  any  office  of  trust  or  profit  under  the  United  States  for  a 
term  not  exceeding  seven  years,  and  directs  the  collector  of  the 
district  to  advertise  their  names  in  a  publick  newspaper,  and  sub- 
jects to  forfeiture  the  goods,  wares,  and  merchandize  so  unladen, 
and  further  declares  that  if  the  value  of  such  goods,  wares  or 
merchandize  shall  amount  to  four  hundred  dollars,  the  vessel  from 
which  they  are  unladen,  with  her  tackle,  apparel,  and  furniture, 
sh:  11  be  subject  to  the  like  forfeiture.  The  attorney  of  the  Uni- 
ted States  stated  that  the  construction  of  the  law  for  which  he 
contended,  had  received  the  judicial  sanction  of  most  of  the  Dis- 
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(arict  Coorts  in  the  United  States ;  that  in  this  district  in  particu; 
!ar  a  number  of  condemnations  had  been  pronounced  under  cir- 
cumstances similar  to  those  of  this  case,  in  all  of  which  the  ad- 
verse counsel  had  acquiesced,  except  in  those  where  his  present 
opponent  was  engaged ;  that  the  question  now  agitated  was  one 
of  great  importance,  as  by  far  the  major  portion  of  seizures  un- 
der the  embargo  laws  had  been  made  under  this  very  section. 
The  attorney  of  the  United  States  concluded  his  argument  by 
expressing  a*  very  confident  expectation  that  the  decree  of  the 
District  Court  would  be  affirmed. 

The  counsel  for  the  appellant  observed  that  as  the  cases  al- 
leged to  have  been  decided  in  the  other  districta  of  the  United 
States  did  not  come  before  the  court  in  the  definite  form  of  regu- 
lar reports,  it  was  impossible  for  him  to  answer  or  explain  them — 
.that  they  might  or  might  not  have  corresponded  in  all  their  parts, 
with  the  case  now  in  controversy — that  this  district,  as  he  was 
well  aware,  abounded  with  condemnations  under  this  section  of 
the  law ;  but  that  in  all  those  cases  where  he  was  engaged,  he  had 
entered  his  protest  against  their  authority  by  an  immediate  ap- 
peal— that  if  the  other  counsel  engaged  in  similar  prosecutions 
had  omitted  to  pursue  the  same  course,  he  was  confident  from  his 
knowledge  of  the  sentiments  of  those  gentlemen,  that  the  omis- 
sion had  not  arisen  from  their  conviction  of  the  correctness,  oftlie 
condemnation — that  their  cHents,  already  deprived  of  their  ves- 
sels and  cargoes,  probably  of  their  all,  by  the  rigor  of  tlie  law, 
rendered  more  rigorous  by  judicial  interpretation,  might  have 
been  unable  to  find  the  necessary  security  for  the  prosecution  of 
appeals ;  or  they  might  have  shrunk  from  a  contest  where  tliey 
were  threatened  not  only  with  the  loss  of  the  property  in  contro- 
versy, but  also  with  the  most  formidable  persona/  disabilities  and 
penalties.  Under  these  circumstances,  the  counsel  for  the  appel- 
lant trusted  that  the\ cause  would  come  before  the  court  unpreju- 
diced by  what  had  been  said  to  have  taken  place  ebewhere.  He 
was  anxious  that  the  question  should  be  fairly  met,  and  decided 
on  its  merits.  He  contended  that  the  only  consequence  of  lading 
a  vessel  contrary  to  the  provision  of  this  section  of  the  law  was 
the  refusal  of  a  clearance — ths^t  the  subject  of  a  clearance  was 
the  thing  chiefly  in  contemplation  of  the  legislature  in  the  sec- 
tions immediately  previous  and  subsequent,  as  well  as  the  one  in 
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qiMftion— tkat  in  thii  section,  there  wae  no  absolute  "probibitioa 
against  lading  the  vessel  in  any  wanner  which  the  owner  might 
elect ;  but  simply  a  provision  that  if  the  lading  was  not  nnder  the 
inspection  of  a  revenue  officer,  the  vessel  should  be  deprived  of 
the  privilege  of  a  clearance— that  the  construction  is  harsh  and 
to  be  avoided,  which  imputes  to  the  legislature  an  intention  of 
converting  into  a  crime^  the  exercise  of  the  privilege  which  every 
citizen  enjoys,  of  employing  his  vessel  as  a  store  house,  or  for  any 
purpose  not  immediately  connected  with  navigation,  whenever  he 
pleases,  without  permission  from  any  revenue  officer  whatsoever 
—But  that  the  argument  of  the  opposite  eounsel  not  only  imputes 
this  intention  to  the  legislature,  but  also  supposes  that  the  legisla* 
ture  intended  to  attach  to  this  new-created  crime,  the  most  severe 
set  of  penalties  to  be  found  in  the  whole  range  of  our  revenue  sys- 
tem ; — and  that  under  this  section,  if  a  merchant,  from  motives  of. 
conveniency,  and  perhaps  with  no  design  to  depart  from  the 
wharf,  has  the  audacity  to  place  ;a  single  article  on  board  his  ves- 
sel without  the  permission  and  superintendance  of  the  revenue  offi- 
cers,  he  is  not  only  liable  to  enormous  penalties  and  forfeitures, 
but  is  also  under  a  seven  years^  disability  to  hold  any  office  of  trust 
or  profit  in  his  country,  and  is,  in  the  mean  time,  to  be  advertised 
in  the  public  newspapers  as  a  culprit  and  outlaw  t  That  if  such 
an  intention  indeed  possessed  the  minds  of  our  national  legisla- 
ture, they  had  not,  fortunately  for  the  honour  of  the  country,  ven- 
tured to  express  it  in  clear  and  intelligible  language ;— the  despo- 
tick  mandate  had  been  happily  couched  in  terms  of  so  much  dark- 
ness and  mystery,  that  our  courts  were  not  bound  to  understand 
and  enforce  it. 

The  counsel  for  the  appellant  insisted  on  the  rule  of  the  com- 
mon law,  that  penal  statutes  are  to  be  construed  strictly 
€igainst  the  accuser;  nor  was  he  aware  of  any  privilege  which 
the  embargo  act  and  its  supplements  could  reasonably  claim  to 
be  exempted  from  the  operation  of  this  benevolent  and  whole- 
some maxim.  But  if  any  forfeitures,  over  and  above  the  penalty 
of  being  refused  a  clearance,  are  created  by  this  section,  what  are 
those  forfeitures?  and  from  what  part  or  parts  of  the  collection 
law  are  they  to  be  taken  ?  That  the  answer  of  the  attorney  of 
the  United  States  on  this  subject,  ought  to  have  been  very  ex- 
plicit and  satisfactory ;  for  although  it  be  admitted  that  a  penal 
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•tatote  may,  by  reference,  incorporate  and  adopt  the  penalties 
and  forfeitures  of  some  other  penal  law,  yet  that  the  terms  of 
Boch  reference  and  adoption  should  be  exceedingly  dear  and 
unequivocal  That  the  attorney  of  the  United  States  had  refer- 
red to  the  50th  section  of  the  collection  law,  as  containing  the 
restrictions,  regulations,  penalties,  and  forfeitures  intended  to 
be  adopted  by  the  clause  of  the  embargo  law  now  in  question. 
But  that  it  would  be  borne  in  recollection  that  the  clause  now  in 
question  speaks  of  such  restrictions,  regulations,  x>enalties  and 
forfeitures  **  as  are  provided  by  law  for  the  inspection  of  goods, 
wares  and  merchandize  imported  into  the  United  States,"  and 
that  it  will  be  found  on  examination,  that  the  dOth  section  of  the 
collection  law  treats,  not  of  the  "  inspection"^  of  goods,  wares  and 
merchandize,  but  of  their  unlading  and  delivery ;  and  that 
neither  the  word  "  inspection^  nor  any  other  word  of  corre- 
sponding import,  is  to  be  found  throughout  the  whole  section ; 
nor  could  the  counsel  for  the  appellant  discover  the  semblance 
of  a  reason  why  the  50th  section  of  the  collection  law  was  thus 
endeavoured  to  be  pressed  into  the  service  of  the  embargo  act 
and  its  supplement,  except  that  there  was  no  other  part  of  the 
collection  law  which  could  be  tortured  into  a  bearing  on  the  sub- 
ject, and  except  also  that  the  50th  section  of  that  law  is  more 
rigorous  in  its  penalties  and  denunciations  than  any  other  portion 
of  our  ancient  revenue  system.  The  counsel  for  the  appellant 
concluded  by  observing  that  the  language  of  the  legislature  is 
involved  in  such  obscurity  as  at  least  to  leave  room  for  doubt ;. 
and  that  in  the  construction  of  criminal  or  penal  laws,  doubt 
should  be  tantamount  to  acquittal. 

His  honour,  the  Judge,  alter  holding  the  cause  under  advise- 
ment  for  several  days,  delivered  a  very  luminous  and  able  opinion, 
in  which  he  took  an  extended  view  of  the  subject,  declaring  it 
to  be  very  questionable  whether  the  legislature  intended  to 
attach  to  vessels  lading  otherwise  than  in  the  prescribed  manner, 
any  penalty  except  that  of  being  refused  a  clearance ;  but  that 
if  it  was  indeed  the  intention  of  the  legislature  to  superadd  other 
penalties  and  forfeitures,  they  had  not  adopted  that  clearness  of 
phraseology  which  would  authorize  the  court,  consistently,  with 
the  established  rules  which  are  to  govern  the  construction  or 
penal  statutes,  to  carry  such  intention  into  eflect  The  judg- 
ment of  the  District  Court  was  therefore  reverse'! 
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OF  THE  LAWS  OF  CONNECTICUT. 


THE  atOowiiig  Report  of  a  committee  on  the  iial«eet  of  tbe  Lews  o<  Coaneetieiit,  wmtOBn^ 
mitted  to  the  Editor  bjr  bit  fnend  Mr.  Dty,  a  gentlcmeii,  who  hat  loof  been  known  tm 
the  piofcttion.  with  greet  adrantage  to  himtelf,  ai  an  aecnrate  reporter  and  a  faithftil 
•onunentator.  It  were  to  be  wished  that  the  other  tutea  would  erinee  the  tame  attention 
to  their  hiws,  which  has  distingoiahed  the  Legislature  of  Cooneeticat.  It  b  fatf  from  aa 
estraragant  eompQtatkm,  to  mj,  that  there  are  upwards  of  two  thootand  penons  annually 
emptoyed  in  the  United  Sutet  in  the  task  of  enacting  ttatntet,  which  require  half  of 
the  time  of  their  toeeetsors  to  amend  or  abolish.  In  Marybmd  the  varioiu  kws  retatire 
to  the  cetatetofdeeeated  penons  had  become  to  nameroos,  complicated  and  contmdictorx, 
and  indeed  exhibited  such  a  rtutu  mdigutaqut  mnU*  that  a  gentleman  was  employed  by 
the  legislatnre,  to  draw  them  into  tomething  like  a  regular  sptem.  Tet  oar  tettimcn- 
tary  tjrstem  is  still  in  sach  a  sute  of  conftision,  that  none  but  tbote  praetitionen  who 
hare  learned  knowledge  by  long  expeiienee  and  acquired  confidence  by  age,  will  Venture 
to  hmmrd  an  opinion  upon  it.  Surely  such  evils  require  a  remedy.  The  laws  are  not 
made  for  the  lawyers  but  for  the  people. 

Bendet  the  pvplexitaes  arising  flrom  obscure  lawt  and  emendatory  npplemeBtt>  we  are  annu- 
afly  perplesed  with  a  vile  mass  of  trash  ofatoeal  and  temporary  nature.  Sometimei  the 
whim  of  tome  |bol  is  to  be  gratified  by  a  legistative  permission  to  change  his  name,  a 
termagant  vixen  it  to  be  separated  from  a  tottiih  husband,  or  a  fraudulent  bankrupt  is 
to  be  covered  by  a  national  mantle  from  the  Jutt  resentment  of  a  deceived  creditor.  In 
this  manner  our  laws  are  multiplied  to  such  a  bulk  at  to  be  an  enormous  tax  upon  the 
lawyert,  and  a  **  blind  guide**  to  the  client,  who  teof*  Hu  d—r  m  the  emping  ^  the  nch^ 
to  atk  Ibran  opinion. 

A  digest  of  the  actt  ofattembly  of  tins  ttate  has  recently  been  puUiibad  by  Mr.  Maiey,ina 
cheap  and  portable  form,  which  we  beliere  It  fiuthftU  and  tuflldently  comprdftennve  for 
all  practical  purpotet.  It  will  becontinued  by  the  editor  of  thit  joumaland  d^veted  te 
its  patrons,  frte^  expetue,  in  the  form  of  supplements.  The  same  thin^J^Jlftcn  done 
in  Pennsylvania  by  Mr.  Purdon,  in  a  manner  which  reflects  great  credit  on  his  industry, 
fidelity  and  learning.  There  Is  also  a  digeft  of  the  laws  of  Matmchusettt,  but  we  have 
not  seen  it. 

THE  LAWS  OF  CONNACTWUT, 

CONNECTICUT,  from  the  esUbliahment  of  her  government, 
has  been  politically  happy.  She  has  been  distinguished,  in  this 
respect,  from  almost  every  nation  on  the  globe.  There  is,  more- 
over, a  trait  of  national  character,  for  which  she  has  been  equally 
distinguished.    We  allude  to  the  unparalleled  caution,  vdth  whic)i 
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her  rulers  faaye  proceeded,  in  the  passing  of  new  laws,  and  tlie 
adoption  of  new  measures.  That  the^former  has  regularly  resulted 
from  the  latter,  is  a  truth,  of  which  those  who  form  opinions,  hj 
examining  facts,  can  have  little  doubt 

Experimental  philosophy  had  been  taught,  and  recommended 
by  Lord  Bacon,  before  the  emigration  of  our  ancestors.  Adopt- 
ing the  same  mode  of  reasoning,  they  applied  it  steadily,  and 
succesfully  to  legal  polity.  They  seldom  took  a  step  in  legis- 
lation, till  experience  had  evinced  its  necessity.  T^iey  then  pro- 
vided for  the  immediate  exigency,  but  for  nothing  more.  Hence, 
our  system  of  jurisprudence  has,  in  a  very  strict  sense,  grown 
with  the  growth  of  our  country. 

The  caution  of  our  primitive  legislators  resulted  neither  from 
incapacity  to  devise,  nor  want  of  courage  to  execute.  Ludlow, 
Haynes,  Hopkins,  and  Henry  Wolcott  were  not  weak  npr  timid 
men. 

Though  two  former  colonies  are  united  in  this  gtate,  we  are  in- 
debted to  but  one  government  for  our  laws.  New  Haven,  at 
the  union,  brought  a  rich  portion  into  the  political  family ;  but 
with  her  name,  she  relinquished  her  system  of  jurisprudence. 
So  entire  was  the  relinquishment,  that  not  a  single  statute  pro* 
vision  was  retained.  To  this  conclusion  we  were  led,  in  the  first 
instance,  partly  by  some  examination  of  the  New  Haven  records^ 
and  partly  by  our  success  in  tracing  the  several  acts,  which  were 
afterwards  in  force,  to  a  different  origin.  We  have  since  been 
informed,  by  the  venerable  historian  of  Connecticut,  that  such 
also  was  the  result  of  his  researches* 

Connecticut  was  originally  a  colony  of  Massachusetts.  In 
May,  1634,  the  people  of  Cambridge,  Dorchester,  and  Water- 
town,  applied  to  the  General  Court,  for  permission  to  remove, 
and  effect  a  new  settlement.  There  being,  at  that  time,  consi- 
derable opposition,  the  application  failed  of  success ;  but  on  re- 
newing it,  the  next  year,  they  obtained  permission  to  remove 
whithersoever  they  chose,  subject  to  this  restriction,  that  they 
should  continue  under  the  jurisdiction  of  Massachusetts.  Many 
of  them  having  accordingly  removed,  in  the  summer  and  au- 
tumn  of  ld35,  and  settled  at  Hartford;  Windsor  and  Wethers- 
field,  undeniedly  without  the  territorial  limits  of  Massachusetts, 
and  too  remote  to  be  under  her  immediate  government,  the 
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C^erml  Court,  on  the  third  of  March,  lOSd,  granted  a  tommksimi 
Ibr  one  year,  to  Roger  Ludlow,  Esquire,  and  seven  others,  invest- 
ing them  with  legislative  and  judicial  powers  in  the  new  plan- 
tations, and  authorizing  them  to  convene  the  inhahitants,  if  ne- 
cessary, to  exercise  those  powers  in  General  Court  It  does  not 
appear,  however,  that  the  inhahitants,  during  the  year,  were  con- 
vened for  that  purpose.  The  persons  named  in  the  commission 
met  at  Hartford,  on  the  2((th  of  April  following,  as  a  court  of 
magistrates,  and  proceeded,  at  that  and  subsequent  sessions,  to 
provide  for  the  public  safety,  requiring  each  town  to  keep  a 
watch,  and  the  inhabitants  to  be  trained  to  military  exercise, 
supplied  vnth  arms  and  ammunition,  and  kept  in  a  posture  of 
defence;  to  settle  the  boundaries  of  towns ;  to  qualify  municipal 
officers ;  to  determine  suits  at  law,  by  jury,  or  otherwise ;  to 
enforce  the  specifick  execution  of  agreements ;  and  to  exercise 
prerogative  powers  over  the  estates  of  persons  deceased.  The 
commission  expired  by  its  own  limitation,  and  was  never  renewed; 
nor  did  BAassachusetts  assert  any  further  claim  of  jurisdiction. 

The  government,  of  course,  came  into  the  hands  of  the  people. 
Such  was  their  confidence  in  the  men,  who  had  been  their  legis- 
lators and  judges,  under  the  commission,  that  they  continued  them, 
vdth  few  changes,  in  the  exercise  of  the  same  duties,  and  invested 
them  vnXh  the  same  authority.  At  the  next  court,  which  waa 
styled  a  General  Court,  held  on  the  1st  of  May,  1637,  deputies 
from  the  several  towns  were  associated  with  the  magistrates ; 
but,  at  that  period,  the  former  were  not  necessarily  a  constituent 
part  of  the  court,  and  attended  only  on  important  occasions.* 


*  Tke  Ibtkming  tceoimtorUwearfiestperiodoroiirsoTenuDeiit,isgiTmb7nr.TnimlwB 
&  hit  luttorj,  and  copied  bj  Judge  Manhall  into  the  intrpdaetion  to  hit  L(/k  ff  Wa$ldHgtmi  s 
**  All  the  powers  ofgoTemiiient,  fiw  nearly  three  yearsi  teem  to  have  been  in  the  magiiCratai^ 
of  whom  two  were  appointed  in  each  town.  Thece  gare  aU  orden,  and  directed  all  the  aflUra 
oftheplantataoM.  The  fteemen  appear  to  hare  had  no  mice  in  making  the  laws,  or  in  any 
part  of  the  government,  e»cept  in  lome  inttawyt  of  genewU  or  nncommoo  eonewn.  Intfaete 
inttancet,  committee*  were  lent  fimn  the  ieveral  towns.  nuringthiitera^itMemiythatJariea 
were  not  employed  in  any  case.**  As  oar  aecoont  is  a  very  daflbent  one,  a  doe  respeet  to  the 
high  aatbority  to  which  it  is  opposed,  requires  os  to  state  the  evUenee,on  which  we  have  takea 
it  ourtelret,  and  now  give  it  to  the  publie.  The  comroiisaoa,  copied  fimn  the  records  of  Bfa»> 
sachQietts,  u  contained  in  Haxtirtt*  Hkttrkol  Colkrtimy  «•/.  i,^.  nu   It  bean  date,  on  the 
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On  the  I4th  of  January,  1639,  air  the  free  planters  assembled, 
and  adopted,  for  themselves  and  their  posterity,  a  constitution, 
conformable  in  its  principles  to  the  frame  of  government  already 
begun,  and  difll^ring  from  it  chiefly  in  its  greater  extension,  and 
its  adaptedness  to  an  increased  and  increasing  population. 

In  October  following,  the  General  Court  appointed  a  commit- 
tee to  revise  the  laws.  It  consisted  of  Mr.  Wyllys,  afterwards  go- 
vemour  of  the  colony,  Mr  Wells,  for  many  years  a  magistrate,  and 
Mr.  Spencer,  an  intelligent  deputy  from  Hartford.  They  were 
required  to  transcribe  such  as  they  deemed  conducive  to  the  pub- 
lick  good,  and  deliver  them  to  the  secretary  to  be  published  to  the 
several  towns ;  and  such  as  they  should  think  proper  to  omit, 
were  to  be  suspended  until  the  further  order  of  the  court.  At 
the  same  session  it  was  provided,  that  the  constables  should,  with- 
in a  limited  time,  cause  the  publick  statutes  then  in  force,  and  af- 
terwards those  of  each  session,  as  they  should  be  passed,  to  be 
kept  for  the  town's  use.  And  in  order  to  render  the  publication 
of  the  laws  as  complete  as  possible,  without  the  aid  of  printing, 
the  constables  were  required  to  read  them,  once  a  year,  in  some 
publick  meeting. 

In  April,  1646,  Mr  Ludlow  was  requested  to  compile  "a  body 
of  laws"  for  the  commonwealth,  and  present  it  to  the  next  Gene- 


ftee  of  it,  Mftreh  3, 1035;  whidi.astbc  ftamen  of  that  inttrament,  in  the  compatataon  of  time, 
began  their  year  on  the  25th  of  Bfarch,  wa«  a  year  earlier  than  those  terras  would  now  denote. 
The  persons  named  in  the  commission  were  Roger  Ludlow,  Esquire,  WilHam  Pjmeheoli,  £•• 
quire,  John  Steele,  WiHiam  Swafaie,  Henry  Smith,  WiHiam  Phelpi,  William  Westwood.  and  Aa' 
drew  Ward.  The  eridenee  that  these  men  acted  under  the  eomraistion,  for  one  year,  is  derived 
fgom  the  reeords  oftbe  colony.  It  is  summarily  this— That  within  eight  weeks  from  the  date 
of  the  aomnuuion,  and  at  teren  different  times  afterwards,  a  court  was  held  in  the  Connecticut 
plantations :  that  it  was,  at  each  time,  composed  of  a  majority  of  these  men,  and  of  no  others  t 
that  their  names  are  artanged  on  the  records,  precisely  in  the  order  in  which  they  appear  in  the 
commission ;  and  that  their  proceedings  were  conformable  to  the  powers  with  which  the  com- 
mission invested  them.  That  after  the  lapse  of  one  year,  the  gOTemraent  was  changed,  b  in&r> 
red  firom  the  express  limitation  of  the  commission,  and  the  total  silence  of  historical  documents 
asto  iu  haTing  been  renewed ;  IVom  the  aeees^n  of  new  members  to  the  court ;  and  ftom  the 
attendance  of  deputies  [called  committees]  fipMn  the  several  towns.  That  Juries  were«n  use, 
•n^  during  the  first  year,  is  proved  by  the  record  of  one  action,  in  which  the  jury  gave  a  ver- 
dict )  of  another,  in  which  a  juror  was  withdrawn  by  consent  i  and  by  a  kfgulative  act,  providing 
«  spedfiek  ooropauaUon  to  eaoh  Juror,  for  every  action  eomndtted  to  t^n. 
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ral  Court.  This  work  not  being  completed  in  May,  1647,  the  re- 
quest was  then  repeated,  and  a  compensation  ofTered  i^  additi<Mi 
to  what  had  been  at  first  proposed.  Such,  however,  was  the  ^ 
weight  and  difficulty  of  the  undertaking,  requiring  time  for  re- 
flection, and  opportunity  for  research,  that  its  accomplishment 
was  protracted  until  the  spring  of  1650.*  We  find  no  formal  rati^ 
fication  of  it  by  the  General  Court ;  but  it  was  at  that  time,  copied 
by  the  secretary,  into  the  book  of  publick  records,  and  is  frequent- 
ly referred  to,  in  subsequent  statutes.  It  comprised,  besides  a 
complete  collection  of  our  own  laws  then  in  force,  many  provi- 
sions borrowed  from  Massachusetts,  which  seemed  necessary  to 
perfect  the  system,  and  which  the  experience  of  a  people  in  cor- 
responding circumstances,  had  proved  to  be  salutary.  It  was  di- 
vided, like  the  books  of  the  Justinianean  code,  into  titles  and  laws. 
The  titles,  of  whibh  there  were  seventy-four,  were  arranged  in  al-' 
phabetical  order. 

In  1662  the  constitution  of  1639,  w4m  superseded  by  the  char- 
ter of  Charles  the  second.  The  latter,  having  been  procured  on 
the  application  of  the  General  Court,  was,  on  the  9th  of  October^ 
submitted  to  the  freemen,  convened  at  a  general  election ;  who, 
on  the  same  day,  manifested  their  reception  of  it,  by  choosing  a 
committee  to  take  it  into  their  custody,  in  behalf  of  the  freemen. 
The  legislature,  organized  under  this  instrument,  thus  adopted, 
proceeded  to  establish  all  the  former  officers,  civil  and  military, 
in  their  former  offices;  and  to  declare  all  the  laws  of  the  colony, 
not  contrary  to  the  tenour  of  the  charter,  to  be  in  full  force  and 
virtue.  The  charter  included  ^  New  Haven ;  but  that  colony  did 
not  unite  vnth  Connecticut  under  it,  until  May,  1665. 

In  consequence  of  the  union,  a  more  perfect  promulgation  of 
the  laws  became  necessary.    Manuscript  copies  of  the  acts  of 


*  The  date  ungned  bf  Dr.  Trninbull,  U  l^fay  tetiioii,  1A40.  Bnt  tJut  U  uuiifratly  Coo  ear' 
ly ;  fbr  an  act  pasted  in  September,  1640,  is  included  in  the  body  of  tbe  eode.  At  a  lenion  of 
the  General  Court,  on  the  90th  of  March,  1650,  an  act  of  lome  Impoitanee,  wUeh  had  been  pasi- 
«d  a  few  year*  before,  was  repealed ;  and  that  act  is  omitted  in  the  code;  the  inference  fiom. 
Ji^ich  is,  that  the  compitotion  was  not  then  completed.  Bat,  that  it  was  completed  before  the 
end  of  ihe  May  session  following^,  is  equally  evident ;  because  an  act  of  that  session,  instead  of 
appearing;,  under  its  appropriate  title,  in  the  code,  is  placed  after  it,and  is  immediately  feUowed. 
by  otW  acts  of  a  later  date,  ananged  in  ehnmologioal  ocder. . 
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•ach  session  of  the  General  Court  had  been  regularly  transmitted 
^  to  the  several  towns  within  the  former  limits  of  Connecticut,  and 
publickly  read  to  the  inhabitants;  but  the  new  members  of  the 
community  had  enjoyed  no  such  means  of  information.  The  de- 
sign of  procuring  an  edition  of  Uie  statutes  to  be  printed  was  form- 
ed ;  but,  as  many  new  ones  had  been  passed,  and  many  old  ones 
had  been  repealed,  had  expired,  or  become  obsolete,  since  the 
compilation  of  the  code,  it  was  deemed^ expedient  to  make,  in  the 
first  place,  a  general  revision.  In  May,  1671,  a  committee,  con- 
sisting of  the  govemour,  the  deputy-governour,  and  a  majority  of 
the  assistants,  were  appointed  to  revise  the  laws,  to  arrange  them, 
and,  with  the  assistance  of  the  secretary,  to  prepare  a  draught  to 
-  be  laid  before  the  General  Court,  at  a  future  session,  for  their  con- 
firmation. The  committee  entered  upon  the  business  of  their  ap« 
pointment ;  and  during  their  progress,  received  occasional  in-%. 
structions  from  the  General  Court  In  October,  1672,  the  revised 
draught  was  presented,  approved,  and  ordered  to  be  printed.-^ 
The  division  and  arrangement  of  the  code  of  1660  were  preserved, 
the  new  titles,  of  which  there  were  about  seventy,  being  inserted 
in  their  appropriate  places.  The  seal  of  the  colony,  and  a  preface 
written  by  the  committee,  in  pursuance  of  a  special  resolve  of  the 
General  Court,  were  prefixed  to  the  statutes,  and  an  index  sub- 
joined. In  the  course  of  the  follovnng  year  an  edition  was  print- 
ed at  Cambridge,  in  Massachusetts,  by  Samuel  Green,  the  firs^ 
printer  in  North  America.  Samuel  Wyllys,  and  James  Richards, 
Esquires,  were  appointed  to  inspect  the  impression,  with  instruc- 
tions to  compare  it  with  the  original,  and  to  see  that  it  should  be 
made  correct.  The  constables  were  then  ordered  to  distribute 
the  copies  in  their  respective  towns,  it  being  made,  by  law,  the 
duty  of  every  family  to  purchase  a  copy.  The  Revised  statutes 
were  to  take  effect  from  the  last  of  December,  1673. 

During  the  administration  of  Sir  Edmund  Andross,  which  be- 
gan, in  Connecticut,  on  the  S  1st  of  October,  1687,  and  ended  on 
the  9th  of  May,  1689,  the  former  government  and  laws  suffered  a 
suspension ;  but  on  the  day  last  mentioned,  both  were  re-establish- 
ed by  the  consent  of  a  majority  of  the  freemen,  assembled  for 
that  end. 

After'  the  revision  of  1672,  manuscript  copies  of  the  acts  of 
each  session  were  transmitted  to  the  several  towns,  as  before ;  and 
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were  generally  inserted  at  the  end  of  the  printed  code.  By  these 
constant  accessions,  the  statute-book,  near  the  close  of  the  seven- 
teenth century,  had  become  extended  to  nearly  double  its  original 
size.  Statutes  relating  to  the  same  subject  were  scattered  over 
the  book,  part  in  print,  and  part  in  manuscript,  part  in  force,  and 
part  repealed  or  expired.  To  remedy  this  inconvenience,  and  to 
improve  the. system,  a  general  revision  was  proposed.  In  1696, 
John  Allyn,  James  Fitch,  and  Eleazer  Kimberly,  Esquires,  the 
two  former  being,  at  that  time,  assistants,  and  the  latter  secreta^ 
ry,  were  accordingly  appointed  a  committee  to  revise  all  the  laws 
of  the  colony,  and  to  consider  what  alterations  and  additions  were 
necessary  to  render  them  more  effectual  in  maintaining  righte- 
ousness, and  promoting  the  weal  and  prosperity  of  the  people. 
At  the  next  session,  the  general  assembly  requested  the  reverend 
clergymen  of  Hartford  to  assist  the  committee  by  their  advice. 
The  revision  appears  to  have  been  completed  before  the  session 
,  of  the  general  assembly  in  October,  1700;  when  it  was  provided, 
that  an  edition  of  fifteen,  hundred  copies  should  be  printed  at 
Hartford,  under  the  seal  of  the  colony,  as  soon  as  practicable;  and 
that  the  charter,  which  had  been  omitted  in  the  former  edition, 
should,  in  this,  be  prefixed  to  the  statutes.  As  yet,  however, 
there  was  no  printer  in  the  colony  ;  and  the  attempt  to  procure 
one,  for  this  special  purpose,  proved  unsuccessful.  For  this  and 
other  weighty  reasons,  the  printing  was  delayed  until  the  sum- 
mer of  1702,  when  it  was  executed  at  Boston.  The  legislature, 
at  their  session  in  October  following,  provided  for  the  distribu- 
tion of  the  copies ;  and  enacted,  that  the  revised  statutes  should 
take  effect  from  the  first  of  December  following. 

So  general  was  the  use  of  the  statute-book,  at  this  period  of 
our  history,  that  within  thirteen  years,  it  was  found  expedient  to 
publish  another  edition.  In  October,  1714^  the  honourable  gover- 
nour  and  council  were  authorized  to  collect  the  statutes  then  in 
force,  and  cause  them  to  be  printed,  as  soon  as  practicable.  The 
number  of  copies  was  to  be  such,  that  there  should  be^re  to  eve- 
ry Mou^ant^ /)ound^  in  the  general  list.  These  were  all  to  be 
distributed  to  the  several  towns  in  proportion  to  their  respective 
lists.  Timothy  Green,  a  descendant  of  the  printer  of  the  first 
edition,  who  had  settled  at  New  London,  and  was,  for  many 
years,  printer  to  the  govemour  and  company,  was  employed  to 
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execute  the  work.    This  edition  was  only  a  copy  of  the  preceding 
one,  with  the  additional  acts. 

The  next  edition  was  published  in  1750 ;  previous  to  which 
there  was  a  general  revision  of  the  statutes.  Like  the  former 
ones,  it  was  the  work  of  several  years.  The  committee  were  ap- 
pointed in  Ootober,  1742.  It  consisted  of  the  honourable  Roger 
Wolcott,  Thomas  Fitch,  Jonathan  Trumbull,  and  John  Bulkley, 
Esquires ;  the  three  former  of  whom  were  successively  gover- 
noursof  the  colony,  and  the  latter  a  judge  of  tlie  Superior  Court. 
They  were  invested  with  the  usual  powers  of  such  a  committee, 
except  as  to  acts  relating  to  real  estate ;  in  which  they  were  in- 
structed to  take  care,  that  no  alteration  should  be  made.  In  ac- 
complishing the  object  of  their  appointment,  Govemour  Fitch  had 
the  principal  efficiency. 

In  1769,  another  edition  was  published,  differing  from  that  of 
1750  only  as  it  contained  the  additional  acts,  subjoined  in  chro* 
nological  order. 

After  our  separation  from  Great  Britain,  and  the  change  of 
our  condition  from  a  colony  to  a  state,  a  generaUrevision  became 
indispensable.  In  May,  17S3,  Roger  Sherman  and  Richard  Law^ 
Esquires,  both,  at  that  time,  judges  of  the  Saperiour  Court,  were 
appointed  a  committee,  with  instructions  to  digest  all  the  statutes 
relating  to  the  same  subject  in  one ;  to  reduce  the  whole  to  a  re- 
gular code,  in  alphabetical  order,  with  such  alterations,  additions, 
exclusions,  and  amendments,  as  they  should  judge  expedient;  and 
to  lay  the  same  before  the  general  assembly.  In  January,  178*, 
there  was  an  adjourned  session  for  the  spedal  purpose  of  consi- 
dering and  acting  upon  a  draught  of  the  code  as  revised  by  th& 
committee.  The  whole  underwent  a  careful  examination,  and 
many  parts  a  full  and  able  discussion ;  amendments  were  pro- 
posed, and  adopted  or  rejected,  as  the  wisdom  of  the  legislature^ 
directed ;  and  at  length  a  code  was  established,  which,  as  an  act 
at  the  end  declared;  contained  all  the  statute  laws  of  the  stale- 
Such  as  were  left  out  of  that  code  were,  by  the  act  alluded  to,  ex- 
pressly repealed.  An  edition  ^va8  immediately  afterwards  pub- 
lished, under  the  inspection  of  Judge  Law. 

Thus  for,  every  edition  of  the  statutes  had  been  printed  in 
folio.  In  1786,  an  edition  was  printed  at  Hartford  in  octavo.  No 
•ther  improvement  was  attempted. 
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In  17^5,  the  statutes  "were  again  revised.  The  committee^ 
consisting  of  the  honourable  Chaunccy  Goodrich  and  Jonathan 
Brace,  associated  with  one  of  the  undersigned,  were  appointed  in 
May,  and  directed  to  make  their  report  in  October.  Tlie  princi^ 
pal  duty  assigned  them  was  to  compile  and  expunge.  In  dis- 
charging this  duty,  they  limited  the  compilation,  iif  most  instan-  • 
ces,  to  such  acts  of  publick  policy  and  arrangement  as  had,  by 
successive  editions  and  alterations,  become  numerous,  disjointed, 
and ,  complex ;  acts  relative  to  the  institution  and  organization  of 
courts ;  to  the  powers  and. duties  of  corporate  bodies;  to  publick 
officers;  to  crimes ;  and  others  of  a  like  description.  Such  as  re- 
lated to  real  estate,  process,  rules  of  practice  in  courts,  and  others 
belonging  to  this  class,  were  generally  left  untouched.  These, 
they  apprehended,  when  printed  in  the  order  of  their  connexion, 
would  not  be  found  complicated.  The  acts  %nd  parts  of  acts 
which  they  proposed  to  expunge  were  such  as  had  been  express- 
ly repealed  by  other  statutes,  such  as  had  expired,  or  had  other- 
wise become  obsolete,  and  such  as  were  superseded  by  the  con- 
stitution, or  laws  of  the  United  States,  or  by  other  provisions  of 
our  own  statutes.  Whenever  sums  of  money  were  specified,  the 
denomination  was  changed  to  that  of  the  United  States.  The 
report  of  the  committee  was  fully  considered  by  the  legislature, 
and  established,  with  a  few  variations,  as  the  basis  of  the  revised 
code.  As  the  reduction  of  money  from  one  denomination  to 
another  produced  a  number  of  minute  fractions,  a  general  rule 
was  adopted,  by  which  they  were  cut  off.  In  the  course  of  the 
next  year,  a  neat  octavo  edition  was  printed  by  Hudson  and  Good- 
vnn,  under  the  superintendance  of  Mr.  Brace,  and  two  of  the  un- 
dersigned. 

At  the  session  of  the  general  assembly,  in  May,  1807,  the  fol- 
lowing resolution  was  passed : 

"  It  being  proposed  by  Messrs.  Hudson  and  Goodwin,  printers 
in  Hartford,  to  publish  an  edition  of  the  statutes  of  the  state  of 
Connecticut,  under  the  superintendance  of  such  persons  as  the  ^ 
general  assembly  shall  appoint : 

"  Resolved  by  this  assembly,  that  his  honour  John  Treadwell, 
Enoch  Perkins,  ajid  Thomas  Day,  Esquires,  be,  and  hereby  are 
appointed  to  superintend  the  printing  of  said  statute-book,  and  to 
take  care  that  the  impression  be  true  and  correct ;  the  proposed 
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•dition  to  contain  the  charter  of  Connecticat,  the  constitution  of 
the  United  States,  and  the  statutes  of  the  state,  placed  in  their 
alphabetical  order,  omitting  those  repealed,  which,  in  the  opinion 
of  the  persons  above  named,  are  not  necessary  to  be  retained ; 
and  there  shall  be  inserted  notes'  or  memorandums  of  the  timet 
when  the  statutes  and  particular  paragraphs  thereof  were  enact- 
ed, with  marginal  notes  of  their  contents,  so  far  as  can  conve- 
niently be  done ;  and  also,  prefixed  to  the  book,  a  comprehensive 
index  of  its  contents." 

In  pursuance  of  this  appointment,  we  entered  upon  its  duties, 
yielding  a  liberal  construction  to  the  terms  in  which  those  duties 
were  enjoined. 

To  establish  the  basis  of  a  perspicuous  and  permanent  mode 
of  reference,  we  divided  this  Jirst  book  of  our  statute  laws  into 
titles,  chapters,  and  sections.^  The  future  acts  may  commence, 
and  eventually  complete,  a  second  book.  As  these  must  be  ar- 
ranged in  chronological  order,  they  may  be  advantageously  divi- 
ded into  sessions,  chapters,  and  sections . 

Before  the  work  went  to  press,  the  copy  to  be  printed  from 
was  carefully  inspected,  and  the  typographical  errors  corrected. 
Where  there  was  any  room  for  doubt,  it  was  collated  with  the 
records. 

In  examining  the  records,  we  observed  some  entire  statutes, 
passed  since  the  revision  in  1781,  and  remaining  in  force,  which 
had  never  been  printed.  These  have  been  brought  forward,  and 
embodied  in  the  present  code. 

The  acts,  which  have  been  wholly  repealed,  or  have  wholly  ex- 
pired, with  the  exception  of  a  few  retained  in  notes,  are  omitted 
in  this  compilation ;  but  we  were  not  authorized  to  expunge  sec- 
tions, or  clauses,  of  acts,  of  which  any  part  remained  in  force. 
We  have  not,  however,  left  those  parts,  which  have  ceased  to  be 
in  force,  without  plain  marks  of  distinction.  ,  They  are  inclosed 
in  brackets  ;  printed  in  a  smaller  character ;  and  denoted  as  re- 
pealed, expired,  or  altered,  by  words  to  that  effect  in  the  side 
nargin. 

Whenever  the  provisions  of  one  act  are  affected  by  another,  a 
reference  to  the  latter  has  been  inserted  in  the  side  margin  of  tl\e 
former. 
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tKde-notea,  where  they  were  wanting,  have  been  lopplied ;  acid 
the  old  oneS)  where  they  were  imperfect,  or  erroneous,  have  been 
extended,  or  corrected. 

Some  obsolete  terms  have  been  explained  in  marginal  notes. 

We  have  prefixed  an  index  to  the  work,  which  we  deem  suffi- 
ciently comprehensive.  It  contains  more  than  six  thousand  ab> 
stracts,  made  firom  a  perusal,  for  the  sole  purpose,  of  every  sentence 
of  the  text,  and  so  disposed,  according  to  a  system  of  arrangement 
and  reference,  that  each  may  be  readily  found. 

In  executing  the  chronological  notes,  we  found  many  difficul- 
ties to  encounter.  The  pUblick  acts  of  nearly  two  centuries  were 
to  be  examined  and  compared.  For  this  purpose,  records,  written 
in  an  obsolete  character,  not  unfrequently  torn  and  defieteed,  al- 
ways without  method,  and  without  an  index,  were  to  be  searched. 
The  whole  progress  of  legislation  was  to  be  traced  The  alten^ 
tion  of  old  laws,  no  less  than  the  introduction  of  new  ones,  was 
to  be  observed.  Provisions  adopted  in  the  infancy  of  our  govern- 
ment, originally  arranged  under  titles  in  no  degree  appropriate, 
and  transferred,  at  subsequent  levisions,  from  act  to  act,  some- 
times varied  in  substance,  and  sometimes  modified  only  to  help 
the  connexion,  were  to  be  sought  for  among  the  regulations  of  a 
distant  period,  and  an  advanced  state  of  society.  But  these  were 
difficulties,  which  might  be  overcome  by  labour;  and  from  no 
labour  were  we  disposed  to  shrink,  which  the  legislature  had 
enjoined,  and  the  public  convenience  seemed  to  require.  We  are 
not  aware  of  having  left  an  act,  a  section,  nor  often  a  provision, 
unaccompanied  by  its  correct  date.  Still  there  may  be  omissions, 
which  more  fortunate  diligence  would  have  supplied,  and  errours, 
which  a  nicer  discernment  would  have  avoided. 

JOHN  TRBADWELL, 
ENOCH  PERKINS, 
THOMAS  DAY. 
2Mh  Navembir,  1808. 
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cmcurr  court  op  the  united  states.  ^ 

PENNSYLVANIA  DISTRICT, 

October  Sessions,  1911. 

M'Padon  &  Greetham  v.  Schooner  Exchange. 

An  armed  vessel  of  war^  called  The  Balaou,  No.  5,  sailing 
under  the  flag  of  Napoleon,  Emperour  of  France  and  King  of 
Italy,  commanded  by  the  Siear  Bigon,  under  a  commission  from 
and  said  to  belong  to  that  emperour,  and  to  be  in  his  actual  ser- 
vice, arrived  in  the  port  of  Philadelphia,  in  the  month  of , 

last.  Shortly  after  her  arrival,  she  was  arrested  by  process  from 
the  District  Court  of  the  United  States,  upon  a  libel  filed  by  the  ^ 
plaintifls,  the  substance  of  which  is  stated  in  the  opinion  of  the 
court.  No  claim  was  put  in  by  or  on  behalf  of  any  person,  but 
the  attorney  of  the  United  States  for  this  district,  by  orders  from 
the  executive  department  of  the  government,  filed  a  suggestion, 
which  also  appears  in  the  opinion  of  the  court,  the  effect  of  which 
was  to  stay  further  proceedings  on  the  merits,  and  to  submit  to 
the  court  the  question,  whether  it  had  jurisdiction  of  the  cause, 
so  as  to  proceed  at  all  into  an  investigation  of  the  case.  The 
question,  therefore,  before  the  court,  was  not  upon  the  merits,  and 
whether  the  vessel  belonged  to  the  libellants  or  to  the  emperour, 
but  whether  the  court  had  a  right  to  investigate  the  matter  at  all, 
and  to  say  to  whom  she  belonged.  The  opinion  of  the  district 
judge  was  against  the  jurisdiction,  from  which  opinion  the  libel- 
lants appealed  to  the  Circuit  Court.  The  cause  was  here  argued 
by  Hopkinson  and  Binney,  for  the  libellants,  in  support  of  the 
jurisdiction,  and  by  Dallas,  district  attorney,  against  it. 

After  holding  the  case  some  days  under  advisement,  the 
following  opinion  was  delivered : 

No.  XIV.  I 
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Washinotom,  J. — This  is  an  appeal  from  the  Diftriet  Court, 
in  a  case  of  admiralty  and  maritime  jurisdiction.  The  libel 
states,  that  the  schooner  which  constitutes  the  subject  of  the  suit, 
called  The  Exchange,  was,  on  the  27th  of  October,  1809,  the 
property  of  the  iibellants,  and  was  duly  registered  in  their  names; 
that  in  the  same  month  and  year  she  was  fitted  out  by  the  Iibel- 
lants, and  sailed  on  a  voyage  to  St  Sebastians,  in  Spain,  and 
was,  in  December  foUowihg,  forcibly  seized  under  certain  acts  of 
theemperour  of  France^  and  without  the  sanction  of  any  SMitence 
of  condemnation,  disposed  of  in  violation  of  the  rights  of  the  Ii- 
bellants and  of  the  law  of  nations ;— that  the  Iibellants  have  n»- 
ver  transferred  their  right  to  the  said  vessel,  and  that  she  is  now 
within  the  territory  and  jurisdiction  of  the  United  States  and  the 
jurisdiction  of  the  court. 

To  this  libel  an  objection  was  filed  by  A.  J.  Dallas,  district 
attorney  of  the  United  States,  for  this  district,  setting  forth  that 
this  vessel,  which  in  the  suggestion  is  called  The  Balaou,  l9o.  5, 
belonging  to  the  emperour  of  France,  and  King  of  Italy,  and  acta* 
ally  employed  in  his  service,  under  the  command  of  the  Sieur  Bi- 
gon,  upon  a  voyage  from  Europe  to  the  Indies,  having  encountered 
great  stress  of  weather,  had  been  compelled  to  enter  the  port  of 
Philadelphia  for  repairs,  and  having  conformed  to  the  laws  of  na- 
tions and  the  United  States,  was  about  to  depart,  when  she  was 
arrested  by  the  process  of  the  District  Court.  The  suggestion  then 
denies  that  this  vessel  had  been  violently  captured  from  the  Iibel- 
lants on  the  high  seas  as  prize,  or  otherwise,  but  asserts  that  she 
was  seized  and  the  property  in  her  was  devested  out  of  the  Iibel- 
lants (if  they  ever  had  any  in  her)  and  vested  in  his  imperial  and 
royal  majesty,  in  a  port  of  his  empire,  according  to  the  lawd  of 
France.  Upon  the  suggestion  of  these  facts,  it  is  then  submitted, 
whether  the  court  ought  to  take  cognizance  of  the  cause.  The  re- 
plication after  excepting  to  the  suggestion  as  not  being  made  by  ^ 
any  person  claiming  t)ie  said  vessel,  supports  the  allegation  of  the 
libel  and  negatives  those  set  forth  iivthe  suggestion. 

An  objection  is  made  to  the  mode  of  proceeding  in  this  case. 
It  is  contended  that  no  person  ought  to  be  admitted  to  contest  the 
right  of  the  libellaiits,  or  to  interpose  in  any  manner  to  prevent 
a  deci^sion  upon  their  rights,  but  one  who  claims  the  property  ei- 
ther for  himself,  or  on  behalf  of  some  other,  and  that  the  district 
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attorney  has  not  stated  in  bis  su^estion  that  he  claims,  or  e?v«n 
appears  for  himself,  for  the  United  States,  for  the  French  erope- 
ronr,  or  for  any  other  person. 

I  understand  horn  the  opinion  and  decree  of  the  j*idge  of  the 
District  Ck>urt,  that  the  district  attorney,  when  he  filed  the  sug- 
gestion, stated,  that  he  did  so  at  the  request  of  the  executiTC  de- 
partment of  the  general  government,  to  whom  an  application  and 
representation  had  been  made  by  the  French  minister,  containing 
a  protest  and  denial  of  the  allegations  of  the  libel ;  and  further 
that  the  {suggestion  in  this  case  is  substantially  agreeable  to  the 
form  usually  practised  upon,  when  the  executive  department 
thinks  it  incumbent  on  it  to  give  information  through  the  law-of- 
^cer  of  the  district,  to  that  court,  of  any  matters  subject  to  its 
judicial  cognizance,  which  come  to  the  knowledge  of  the  execu- 
tive in  the  course  of  its  communications  with  foreign  powers  or 
their  agents. — I  do  not  feel  disposed  to  disturb  this  practice,  being 
of  opinion  that  the  department  of  our  government  charged  with 
the  care  of  our  foreign  relations,  should  be  admitted  in  some  way 
or  other  to  give  such  information  upon  subjects  which  concern 
the  peace  of  the  nation,  or  which  the  executive  deems  essential 
for  the  publick  good  to  communicate  in  this  way.  Tlie  proceeding 
would  certainly  have  been  more  regular  if  the  reason  of  filing  the 
suggestion  had  been  stated  on  the  face  of  it,  as  the  court  would 
certainly  not  listen  to  the  impertinent  and  officious  suggestions  of 
any  person  who  might  think  proper  to  interfere.  But  the  respon- 
sible character  attached  to  the  publick  law  officers  of  the  United 
States'  courts,  forbids  the  supposition  that  they  act  without  au- 
thority when  they  declare  the  contrary  to  the  court 

In  other  countries,  communications  from  the  government  to 
the  Courts  of  Admiralty,  are  generally  made  in  the  form  and  with 
the  effect  of  mandates,  which  the  judge  finds  himself  compelled 
to  obey.  Sueh  is  not  the  present  condition  of  any  court  in  the 
United  States,  and  I  trust  never  will  be.  If  a  legal  objection  to 
the  jurisdiction  of  tfce  court  appears  on  the  face  of  the  record, 
it  wi  1  not  be  denied  but  that  the  district  attorney,  or  any  other 
person  as  an  amicue  curiw  may  properly  point  it  out.— But  if 
the  objection  arises  from  facts  not  so  appearing,  the  district  at- 
torney, thus  intrusted  to  file  a  suggestion,  must  establish  the  facts 
by  proof,  in  the  same  manner  as  in  ordinary  cases  between  private 
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individuals.  Accordingly,  tluit  officer  in  the  present  eaee  fro> 
ceeded  to  support  the  allegations  of  the  suggestion  bj  eshibitii^ 
the  commission  of  the  officer  commanding  this  vessel,  granted 
by  the  emperour  of  France,  authenticated  by  the  dqpontions  of 
the  commander  himself,  and  of  the  French  vice-consul 

The  evidence  has  been  objected  to  by  the  appellant's  counsel. 
It  is  said  that  the  officer  found  in  possession  of  the  vessel  oof^t 
not  to  be  admitted  by  his  own  evidence  to  justify  and  maintain 
that  possession,  and  that  the  testimony  of  neither  of  the  witnesses 
ought  to  be  regarded,  because  the  libellants  were  denied  the  pri-' 
▼ilege  of  cross-examining  them.  The  objection  to  the  compe- 
tency of  the  Bieur  Bigon  is  certainly  not  a  good  one,  since  he 
claims  no  interest  whatever  in  the  vessel,  and  no  circumstance 
has  appeared  to  bring  his  credit  into  question.  There  can  be  no 
doubt  of  the  right  of  the  libellants  to  cross-examine  these  wit- 
nesses, and  I  must  presume  (even  if  the  presumption  were  not 
supported  by  the  declaration  of  the  district  judge)  that  the  privi* 
lege  of  cross-examining  was  not  denied  by  the  court ;  because  if  it 
had  been,  an  exception  would  certainly  have  been  taken  to  the 
opinion.  But  if  an  errour  of  this  sort  had  been  committed  by 
that  court,  it  might  have  been  Yepaired  at  the  trial  in  this  court; 
yet  no  attempt  was  made  to  examine  these  or  any  other  witnesies. 

The  facts  which  I  consider  as  proved  by  the  evidence  in  th^ 
cause  are,  that  this  vessel,  called  in  the  libel  The  Exchange,  is  a 
publick  armed  vessel,  claimed  by  the  emperour  of  France,  in  the 
possession  of  an  officer  duly  commissioned  by  the  emperour,  sail- 
ing under  the  flag  of  that  nation,  und  now  lying  in  the  port  of 
Philadelphia,  and  the  question  of  law  is :  Whether  the  District 
Court  of  the  United  States,  for  this  district,  can  take  cognixance 
of  a  libel  filed  in  that  court  against  this  vessel,  on  the  part  of  the 
original  owner,  who  has  never  by  any  act  of  his,  parted  wi^  his 
right  to  her?  The  case  is  highly  important,  and  has  been  ergued 
with  great  ability  on  both  sides. 

The  general .  rule  of  the  law  of  nations,  laid  down  by  the 
counsel  for  the  appellant,  is :  That  whatever  goods  and  effiscts  lie 
within  the  extent  of  a  country,  or  are  found  there,  whether  move- 
able or  immoveable,  are  subjectJto  the  authority  and  jurisdiction 
of  the  courts  of  that  country.  The  rule,  as  a  general  one,  is  ad- 
Wtted.    It  is  certainly  supported  by  the  most  rei^^eot^bta  au- 
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Ihori^,  and  is  oontmdieted  by  none.  But  it  is  contended  on  the 
other  side,  that  a  publick  armed  vessel,  belonging  to  a  foreign 
prince,  which  has  committed  ao  offence  within  the  jurisdiction  pf 
the  country  where  she  is  found,  forms  an  exception  to  the  rule. 
This  exception  is  not  to  be  discovered  in  the  writings  of  any  ju- 
ri^  foreign  or  domestick,  nor  does  it  appear  to  be  founded  in  the 
practice  of  nations,  so  ikr  as  is  recollected  by  the  court,  or  has 
i^ppeared  from  the  researches  of  the  bar.  Bynkershoek  (who 
has  been  roughly  handled  by  the  counsel  on  one  side,  and  highly 
eologiaed  on  the  other,  but  whom  all  must  admit  to  be  a  respec- 
table writer  on  the  laws  of  nations)  in  stating  the  general  rule, 
and  for  the  purpose  of  negativing  an  exception  to,  or  on  account 
of  any  supposed  privilege  which  sovereigns  might  claim,  lays  it 
down  in  the  clearest  terms,  that  the  goods  and  efiects  of  a  sove- 
reign, whilst  they  are  within  a  foreign  territory,  are  subject  to 
the  laws  of  that  country,  and  to  the  jurisdiction  of  its  courts.  He 
considers  the  privilege  of  the  sovereign  to  be  exempted  from  the 
jurisdiction  of  a  foreign  tribunal,  to  be  merely  personal,  and  not 
extending  to  his  goods  found  there. — He  proceeds  to  support  this 
doctrine  by  the  practice  of  the  courts  of  Holland,  at  that  time 
amongst  the  most  respectable  nations  of  Europe. — It  is  true  that 
in  many  of  the  cases  which  he  cites,  the  government  arrested  the 
proceedings;  but  this  only  proves  that  such  interference  was 
deemed  necessary  for  reasons  of  state,  to  prevent  the  exercise  of 
jurisdicticm  by  the  judicial  tribunals,  which  otherwise  would  have 
proceeded  in  its  regular  and  acknowledged  channd.  It  is  said 
that  this  authour,  in  his' efforts  to  regulate  an  exception  in  favor 
of  a  foreign  prince,  is  not  supported  by  any  other  elementary 
writer,  or  by  a  usage  founded  on  the  practice  of  nations.  The 
answer  given  to  this  obssrvation  is,  1  think,  a  fair  one.  The  doc- 
trine is  consistent  with  the  general  rule,  and  has  for  near  a  cen^ 
tury  been  pronounced,  by  this  author,  as  forming  a  part  of  the 
law  and  practice  of  nations,  and  is  denied  by  no  writer  of  respec^ 
tability,  nor  by  any  evidence  of  a  contrary  usage.  But  it  is  not 
true  that  this  position  has  not  received  the  sanction  of  more  mo^ 
dem  writers  on  the  law  of  nations.  Rtitherforth  is  express.  He 
says  "  that  the  right  of  territory  extends  the  authority  of  such 
laws  to  all  questions  which  relate  to  the  use,  or  private  owner^ 
ship  of  such  moveable  goods  as  are  within  the  territory  of  the 
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aation,  and  of  such  immoyeable  goods  as  are  confessedly  a  part 
of  its  territorj ;  whether  its  own  members  only  are  concerned  ia 
these  questions  or  the  collective  bodies,  or  the  individual  mem- 
bers, of  other  nationa"  In  other  parts  of  this  chapter  he  ex- 
plains the  term  "  collective  body  of  the  nation^'  to  mean  the  na^ 
tien  itself,  or  the  sovereign  power. 

But  it  is  stin  contended  that  though  the  exemption  of  the  sove- 
reign  from  the  foreign  jurisdiction  in  relation  to  his  private  effeeta 
may  be  denied  by  these  authorities,  still  the  puUick  armed  vee- 
seUe  of  the  same  sovereign  stand  upon  diflferent  ground,  and  that 
their  exemption  is  not  controverted  by  those  writers.  It  is  true, 
that  except  in  some  of  the  cases  stated  by  Bynkerehoek,  where 
publick  armed  vessels  were  arrested,  this  distinction  between  the 
publick  armed  vessels  and  the  private  property  of  the  sovereign  is 
not  noticed.  The  general  expressions  of  these  j  urists  embrace  botli 
publick  and  private  vessels,  and  if  the  former  are  entitled  to  excep- 
tion, those  who  contend  for  the  exception  are  bound  to  prove  tt 
supported  either  by  authority,  or  by  strong  and  unquestionable 
reasons.  How  then  does  this  question  stand  on  the  ground  of  rea^ 
son  ?  What  is  there  in  the  character  of  a  public  armed  vessel  to 
withdraw  her  from  the  jurisdiction  of  a  foreign  court?  It  is  ad- 
mitted, and  such  indubitably  is  the  law,  that  if  such  a  vessel 
should,  within  the  foreign  jurisdiction,  do  any  act  which  would 
expose  a  private  vessel  to  forfeiture,  she  would  not  be  protected 
on  account  of  her  publick  character. — Why  would  she  not  be  pro- 
tected?— The  answer  given  by  the  counsel  who  endeavours  to 
maintain  the  exception,  and  yet  who  is  compelled  to  admit  this 
qualification  of  it,  is  because  the  offence  is  committed  within  the 
foreign  jurisdiction.  Then  it  follows,  that  the  reason  for  the 
exemption  is  not  founded  on  the  character  of  the  vessel j  but  on 
the  place  where  the  oflfence  was  committed,  because  the  same 
reason  equally  applies  to  a  private  vessel  of  the  sovereign  or  of  an 
individual ;  and  if  a  private  vessel  would  be  forfeited,  because  the 
offence  which  produces  the  forfeiture  was  committ^  within  the 
jurisdiction,  and  would  not  be  forfeited  if  it  were  committed  else- 
where, and  a  publick  armed  vessel  would  equally  be  forfeited  or 
not,  for  the  same  reason,  I  should  like  to  know  what  becomes  of 
the  distinction  which  is  attempted  between  the  one  vessel  and  the 
ether  ?^It  is  true  that  offences  are  in  their  nature  local,  unlese 
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rttidered  otherwise  by  express  statute ;  but  if  that  statute  makei 
no  distinctioD  between  publick  armed  and  private  vessels,  the  lo- 
cality of  the  offence  would  no  more  protect  the  one  than  the  other 
from  the  jurisdiction  of  the  foreign  courts,  both  boing  found  with- 
in  the  territory  of  that  nation. 

Uow  is  it  with  respect  to  contracts  ?  It  is  admitted  that  the 
property  of  a  sovereign,  found  within  a  foreign  territory,  is  as 
much  subject  to  the  jurisdiction  of  the  courts  of  that  country,  in  a 
matter  of  contract,  as  if  it  had  belonged  to  a  private  individual 
The  goods  of  a  sovereign,  found  within  a  foreign  territory,  may 
be  made  liable  for  liens  to  which  the  laws  of  that  country  subject 
them ;  and  I  presume  it  kill  scarcely  be  denied  that  for  repairs 
done  in  this  state  to  a  publick  armed  vessel  of  a  fioreign  prince, 
she  may  be  proceeded  against  in  the  admiralty,  by  the  ship>car- 
penters  and  material- men  in  the  same  manner  as  if  she  were  a  mer- 
chant-vessel. The  reason  of  this  cannot  be  because  the  repairs 
were  made  within  thb  state,  because  cdntracts  are,  in  their  na- 
ture transitory.  If,  then,  publick  armed  vessels  no  less  than  the 
private  property,  moveable  or  immoveable,  of  a  foreign  prince,  be- 
ing within  the  territones  of  a  foreign  country,  are  subject  to  the 
jurisdiction  of  its  courts,  not  only  to  answer  for  offences,  but  in 
matter  of  contract,  it  would  seem  to  follow  that  the  distinction 
which  has  been  attempted  between  the  publick  armed  vessels  and 
the  private  armed  vessels.of  a  foreign  prince,  is  entirely  fancifbl. 

It  was  said,  that  to  lay  the  arm  of  the  law  upon  a  publick  arm^ 
•d  vessel  of  a  foreign  prince,  is  an  act  of  hostility.  If  so,  then,  the 
admitted  cases  where  such  a  vessel  may  be  arrested  and  subject- 
ed to  a  judicial  sentence,  cannot  be  well  founded  in  law;  for  it 
never  can  be  allowed  to  courts  of  justice  to  commit  acts  of  hostili- 
ty  against  foreign  nations.  This  power,  in  all  countries,  belongs 
to  some  other  department  of  the  government,  and  although  the 
aets  of  a  court  may  sometimes  be  the  remote  cause  of  a  war,  just 
or  unjust,  on  the  part  of  a  foreign  nation,  yet  a  power  to  commit 
a  direct  act  of  hostility,  can  never  be  properly  lodged  with  that 
department 

If,  then,  the  exemption  of  a  foreign  prince  from  the  jurisdic- 
tion of  the  courts  of  a  country  within  whose  territories  bis  pro- 
perty is  found,  is  not  to  be  maintained  on  the  ground  of  his  per- 
JMmal  privileges,  the  character  of  his  property,  or  the  locality  of 
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the  tnuifloetiofi  wliicb  becomes  tbe  fabjeet  of  jtidieial  tnqniry,  I 
an  at  aloMfcnrasoHdgnmBdfMrexeladingUiepreseiit  eaaefrofiB 
tbe  jurisdictkm  of  tbe  District  Court 

I  am  fiilly  sensible  of  tbe  delicate  nature  of  tbe  question  wbieh 
is  bere  decided,  and  I  feel  cbeered  by  reflecting  tbat  tbe  errour  of 
my  judgment,  if  I  bave  committed  one,  can  and  will  be  corrected 
by  a  sttperioor  tribunal :  for  surely  a  question  of  sucb  national  im- 
portance as  ^is  is,  ottgbt  not,  and  I  bope  will  not  rest  upon  tbe 
decision  of  tbis  court  I  can,  at  tbe  same  time,  truly  declare,  tbat 
if  I  could  be  so  wicked  as  to  decide  tbis  case  difierent  from  ^e 
opinion  wbicb  I  must  sincerely  entertain  reinfecting  it,  my  bum- 
ble genius  and  talents  would  not  enable  me  to  give  one  single 
reason  wbicb  my  conscience  or  judgment  could  approve. 

It  is  therefore  adjudged,  ordered  and  decreed :  tbat  tbe  deci- 
sion of  the  District  Court  be  reversed,  and  that  tbe  decree  be  re- 
mitted to  the  D.  C.  for  further  proceedings. 

From  this  sentence  of  reversal  the  district  attorney  appealed 
to  the  Supreme  Court  of  the  United  States,  where  the  cause  was 
fblly  and  ably  argued. 

On  the  2d  of  March,  1812,  tbe  opinion  of  the  court,  (ail  the 
judges  being  present)  vras  delivered  as  follows : 

Marshall,  Ch.  J. — This  case  involves  tbe  very  ddicate  and 
important  inquiry,  whether  an  American  citizen  can  assert  in  an 
American  court  a  title  to  an  armed  national  vessel,  found  within 
tbe  waters  of  the  United  States. 

The  question  has  been  c<mndered  with  an  earnest  solicitude, 
that  the  decision  may  conform  to  those  principles  of  tbe  national 
and  municipal  law  by  which  it  ought  to  be  r^ulated. 

In  exploring  an  unbeaten  path,  with  few,  if  any,  aids  from 
precedents  or  written  law,  tbe  court  has  found  it  necessary  to  re- 
ly much  on  general  principles,  and  on  a  train  of  reasoning  founded 
on  cases  in  some  degree  analogous  to  this. 

The  jurisdiction  of  courts  is  a  branch  of  that  wbieh  is  poa* 
sessed  by  the  nation,  as  an  independent  sovereign  power. 

The  jurisdiction  of  the  nation  within  its  own  territory  is  neces- 
sarily exclusive  and  absolute.  It  is  susceptible  of  no  limitatioD 
not  imposed  by  itself.  Any  restriction  upon  it,  deriving  validity 
from  an  external  source,  would  imply  a  diminution  of  its  sovereign- 
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t^p  to  the  extent  of  the  restiictioB,  and  an  investment  of  that  aove^ 
reignty  to  the  same  extent  in  that  power  which  could  impose  snch 
restriction. 

Ail  exceptions,  therefore,  to  the  full  and  complete  power  of 
a  nation  within  its  own  territories,  must  be  traced  up  to  the  con- 
sent of  the  nation  itself.  They  can  flow  from  no  other  legitimate 
source. 

This  consent  may  be  either  express  or  implied.  In  the  latter 
case,  it  is  less  determinate,  exposed  more  to  the  uncertainties  of 
construction  ;  but,  if  understood,  not  less  obligatory. 

The  world  being  composed  of  distinct  sovereignties,  possessing 
equal  rights  and  equal  independence,  whose  mutual  benefit  is  pro* 
moted  by  intercourse  with  each  other,  and  by  an  interchange  of 
those  good  offices  which  humanity  dictates  and  its  wants  require, 
all  sovereigns  have  consented  to  a  relaxation  in  practice,  in  cases 
under  certain  peculiar  circumstances,  of  that  absolute  and  com- 
plete jurisdiction  within  their  respective  territories  which  sove- 
reignty confers. 

This  consent  may  in  some  instances  be  tested  by  common 
usage  and  by  common  opinion,  growing  out  of  that  usage. 

A  nation  would  justly  be  considered  as  violating  its  faith,  al- 
though that  faith  might  not  be  expressly  plighted,  which  should 
suddenly  and  without  previous  notice,  exercise  its  territorial  pow- 
ers in  a  manner  not  consonant  to  the  usages  $md  received  obliga- 
tions of  the  civilized  world. 

This  full  and  absolute  territorial  jurisdiction  being  alike  the 
attribute  of  every  sovereign,  and  being  incapable  of  conferring  ex- 
tra-territorial power,  would  not  seem  to  contemplate  foreign  sove« 
reigns  nor  their  sovereign  rights  as  its  objects.  One  sovereign 
being  in  no  respect  amenable  to  another ;  and  being  bound  by 
obligations  of  the  highest  character  not  to  degrade  the  dignity  of 
his  nation  by  placing  himself  or  its  sovereign  rights  within  the 
jurisdiction  of  another,  can  be  supposed  to  enter  a  foreign  territo- 
ry only  under  an  express  license,  or  in  the  confidence  that  the  inv 
munities  belonging  to  his  independent  sovereign  station,  though 
not  expressly  stipulated,  are  reserved  by  implication,  and  will  ex- 
tend to  him. 

This  perfect  equality  and  absolute  independence  of  sovereigns, 
and  this  common  interest  impelling  them  to  mutual  intercourse. 

JJe.  XIV.  K 
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mnd  an  interchange  of  good  offices  with  one  another,  haTe  ghren 
rise  to  a  class  of  cases  in  which  every  sovereign  is  understood 
to  waive  the  exercise  of  a  part  of  that  complete  exclusive  territo- 
rial jurisdiction  which  has  been  stated  to  be  the  attribute  <^  eve- 
ry nation. 

1st  One  of  these  is  admitted  to  be  the  exemption  of  the  per- 
son of  the  sovereign  from  arrest  or  detention  within  a  foreign 
territory.  * 

If  he  enters  that  territory  with  the  knowledge  and  licence  of 
its  sovereign,  that   license,  although  containing  no  stipulation  ' 
exempting  his  person  from  arrest,  is  universally  understood  to 
imply  such  stipulation. 

Why  has  the  whole  civilised  world  concurred  in  thb  construc- 
tion ?  The  answer  cannot  be  mistaken.  A  foreign  sovereign  it 
not  understood  as  intending  to  subject  himself  to  a  jurisdiction 
incompatible  with  his  dignity  and  the  dignity  of  his  nation,  and 
it  is  to  avoid  this  subjection  that  the  licence  has  been  obtained. 
The  character  to  whom  it  is  given,  and  the  object  for  which  it 
is  granted,  equally  require  that  it  should  be  construed,  to  impart 
full  security  to  the  person  who  has  obtained  it.  This  security, 
hov^ver,  need  not  be  expressed ;  it  is  implied  from  the  circum* 
stance  of  the  case. 

Should  one  sovereign  enter  the  territory  of  another  without 
the  consent  of  that  other,  expressed  or  implied,  it  would  present 
a  question  which  does  not  appear  to  be  perfectly  settled,  a  decision 
of  which  is  not  necessary  to  any  conclusion  to  which  the  court 
may  come  in  the  cause  under  consideration  If  he  did  not  there* 
by  expose  himself  to  the  territorial  jurisdiction  of  the  sovereign 
whose  dominions  he  had  entered,  it  would  seem  to  be  because 
impliedly  all  sovereigns  implicitly  engage  not  to  avail  themselves 
of  a  power  over  their  equals  which  a  romantick  confidence  in  Uieir 
magnanimity  has  placed  in  their  hands. 

2d.  A  second  case  btanding  on  the  same  principles  with  the 
first,  is  the  immunity  which  all  civilized  nations  allow  to  foreign 
ministers. 

Whatever  may  be  the  principle  on  which  this  immunity  is  es- 
tablished, whether  we  consider  him  as  in  the  place  of  the  sove- 
reign he  represents,  or  by  a  political  fiction  suppose  him  to  be  ex- 
tra-territorial, and,  therefore,  in  point  of  law,  not  within  the  juris- 
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Action  of  the  sovereign  at  wbose  coart  he  resideg ;  itiU  the  im<- 
munity  itself  is  granted  by  the  governing  power  of  the  nation  to 
which  the  minister  is  deputed.  This  fiction  of  extra  territoriality 
could  not  be  erected  and  supported  against  the  vnll  of  the  sove- 
reign of  the  territory.     He  is  supposed  to  assent  to  it. 

The  consent  is  not  expressed.  It  is  true  tliat  in  some  coun- 
tries, and  in  this  among  others,  a  special  law  is  enacted  for  the 
ease.  But,  the  law  obviously  proceeds  on  the  idea  of  prescribing 
the  punishment  of  an  act  previously  unlawful,  not  of  granting 
to  a  foreign  minister  a  privilege  which  he  would  not  otherwise 
possess. 

The  assent  of  the  sovereigns  to  the  very  important  and  exten- 
sive exemptions  from  territorial  jurisdiction  which  are  admitted 
to  attach  to  foreign  ministers,  is  implied  from  the  consideration 
that,  without  such  exemption,  every  sovereign  would  hazard  his 
own  dignity  by  employing  a  publick  minister  abroad.  His  minis- 
ter  would  owe  temporary  and  local  allegiance  to  a  foreign  prince, 
and  would  be  less  competent  to  the  object  of  his  mission.  A 
sovereign  committing  the  interest  of  his  nation  with  a  foreign 
power  to  the  care  of  a  person  whom  he  has  elected  for  that  pur- 
pose, cannot  intend  to  subject  his  minister  in  any  degree  to  that 
power ;  and,  therefore,  a  consent  to  receive  him,  implies  a  con- 
sent that  he  shall  possess  those  privileges  which  his  priifcipal  in- 
tended he  should  -retain — privileges  which  are  essential  to  the 
dignity  of  his  sovereign,  and  to  the  duties  he  is  bound  to  perform. 

In  what  cases  a  minister,  by  infracting  the  laws  of  the  coun- 
try in  which  he  resides,  may  si;d>ject  himself  to  other  punishment 
than  will  be  inflicted  by  his  own  sovereign,  is  an  inquiry  foreign 
to  the  present  purpose.  If  his  crimes  be  such  as  to  render  him 
amenable  to  the  local  jurisdiction,  it  must  be  because  they  for- 
feit the  privileges  annexed  to  his  character ;  and  the  minister,  by 
violating  the  conditions  under  which  he  was  received  as  the  repre- 
sentative of  a  foreign  sovereign,  has  surrendered  the  immuni- 
ties granted  on  those  conditions ;  or,  according  to  the  true  mean* 
ing  of  the  original  assent,  has  ceased  to  be  entitled  to  them. 

3d.  A  third  case  in  which  a  sovereign  is  understood  to  cede  a 
portion  of  his  territorial  jurisdiction  is,  when  he  allows  tlic  troops 
of  a  foreign  prince  to  pass  through  his  dominions. 

In  such  case,  without  any  express  declaration  waiving  ^urisdic- 
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Hon  over  the  army  to  which  this  right  of  passage  has  heen  grant- 
ed,  the  sovereign  who  should  attempt  to  exercise  it  would  certain- 
ly be  considered  as  violating  his  faith.  By  exercising  it,  the  pur- 
pose for  which  the  free  passage  was  granted  would  be  defeated, 
and  a  portion  of  the  military  force  of  a  foreign  independent  na- 
tion would  be  diverted  from  those  national  objects  and  duties  to 
which  it  was  applicable,  and  would  be  withdrawn  from  the  con- 
trol of  the  sovereign  whose  power  and  whose  safety  might  great- 
ly depend  on  retaining  the  exclusive  command  and  disposition  of 
this  force.  The  grant  of  a  free  passage  therefore  implies  a  wai- 
ving of  all  jurisdiction  over  the  troops  during  their  passage,  and 
permits  the  foreign  general  to  use  that  discipline,  and  to  inflict 
those  punishments  which  the  government  of  his  army  may 
require. 

But  if,  without  such  express  permit,  an  army  should  be  led 
through  the  territories  of  a  foreign  prince,  might  the  jurisdiction 
of  the  territory  be  rightfully  exercised  over  the  individuals  com- 
^sing  this  army  ? 

Without  doubt,  a. military  force  can  never  gain  immunities  of 
any  other  description  than  those  which  war  gives,  by  entering  a 
foreign  territory  against  the  will  of  its  sovereign.  But  if  his  con- 
sent, instead  of  being  expressed  by  a  particular  license,  be  expres- 
sed by  a  general  declaration  that  foreign  troops  may  pass  through 
a  specified  tract  of  country,  a  distinction  between  such  general 
permit  and  a  particular  license  is  not  perceived.  It  would  seem 
reasonable  that  every  immunity  which  would  be  conferred  by  a 
special  license,  would  be  in  like  manner  conferred  by  such  gene- 
and  permit. 

We  have  seen  that  a  license  to  pass  through  a  territory  im- 
plies immunities  not  expressed,  and  it  is  material  to  inquire  why 
the  license  itself  may  not  be  presumed  ? 

It  is  obvious  that  the  passage  of  an  army  through  a  foreign 
territory  will  probably  be  at  all  times  inconvenient  and  would 
often  be  imminently  dangerous  to  the  sovereign  through  whose 
dominions  it  passed.  Such  a  practice  would  break  down  some 
of  the  most  decisive  distinctions  between  peace  and  war,  and 
would  reduce  a  nation  to  the  necessity  of  resisting  by  war  an  act 
not  absolutely  hostile  in  its  character,  or  of  exposing  itself  to  the 
Stratagems  and  frauds  of  a  power  whose  integrity  might  be  doubt- 
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€d,  and  who  might  eater  the  coantry  under  deceitful  pretexts.  It 
is  for  reasons  like  these  that  tlie  general  license  to  fo^peigners  to 
enter  the  dominions  of  a  friendly  power,  is  never  understood  to 
extend  to  a  military  force ;  and  an  army  marching  into  the  do* 
minions  of  a  sovereign,  may  justly  be  considered  as  committing 
an  act  of  hostility ;  and,  if  not  opposed  by  force,  acquires  no  pri- 
vilege by  its  irregular  and  improper  conduct  It  may  well,  how- 
everv  be  questioned  whether  any  other  than  the  sovereign  power  of 
the  state  be  capable  of  deciding  that  such  militieiry  commander  is 
without  a  license. 

But  the  rule  which  is  applicable  to  armies^  does  not  appear  to 
be  equally  applicable  to  ships  of  war  entering  the  ports  of  a  friend- 
ly power.  The  injury  inseparable  from  the  march  of  an  army 
throngh  an  inhabited  country,  and  the  dangers  often,  indeed  gene- 
rally, attending  it,  do  not  ensue  from  admitting  a  ship  of  war, 
without  special  license,  into  a  friendly  port.  A  diflferent  rule 
therefore  vnth. respect  to  this  species  of  military  force  has  been 
generally  adopted. — If,  for  reasons  of  state,  the  ports  of  a  nation 
generally,  or  any  particular  ports  be  closed  against  vessels  of  war 
generally,  or  the  vessels  of  any  particular  nation,  notice  is  usually 
given  of  such  determination.  If ithere  be  no  prohibition,  the  ports 
of  a  friendly  nation  are  considered  as  open  to  the  publick  ships  of 
all  powers  with  whom  it  is  at  peace,  and  they  are  supposed  to  en- 
ter such  ports  and  to  remain  in  them  while  allowed  to  remain, 
under  the  protection  of  the  government  of  the  place. 

In  almost  every  instance,  the  treaties  between  civilized  na- 
tions contain  a  stipulation  to  this  eflfeot,  in  favour  of  vessels  driven 
in  by  stress  of  weather  or  other  urgent  necessities.  In  such  cases 
the  sovereign  is  bound  by  compact  to  authorize  foreign  vessels  to 
enter  his  ports.  The  treaty  binds  him  to  let  vessels  in  distress 
find  a  refuge  and  asylum  in  his  ports,  and  this  is  a  license  which 
he  is  not  at  liberty  to  retract.  It  would  be  difficult  to  assign  a 
reason  for  withholding  from  a  license  thus  granted,  any  immu- 
nity from  local  jurisdiction  which  would  be  implied  in  a  special 
license. 

If  there  be  no  treaty  applicable  to  the  case,  and  the  sovereign, 
from  motives  deemed  adequate  by  himself,  permits  his  ports  t^ 
remain  open  to  the  publick  ships  of  foreign  friendly  powers,  the 
conclusion  seeing  irresistible  that  they  enter  by  his  assent.    And 
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if  they  eiiUr  by  his  asient  necessarily  implied,  no  jost  reeson  ie 
pereeived  by  the  court  for  distinguishing  this  case  from  that  of 
Tessels  which  enter  by  express  assent 

In  all  the  cases  of  exemption  which  have  been  reviewed,  much 
bas  been  implied,  but  the  obligation  of  what  has  been  implied  has 
been  found  equal  to  the  obligation  of  that  which  was  expressed. 
Are  these  reasons  for  denying  the  application  of  this  principle  to 
ships  of  war? 

In  this  part  of  the  subject  a  difficulty  is  to  be  encountered,  the 
seriousness  of  which  is  acknowledged  but  which  the  court  vnll  not 
attempt  to  escape. 

Those  treaties  which  provide  for  the  admission  and  safe  de* 
parture  of  publick  vessels  entering  a  port  from  stress  of  weather 
or  other  urgent  cause,  provide  in  like  manner  for  the  private  ves- 
sels of  the  nation ;  and  where  publick  vessels  enter  a  port  under 
the  general  license  which  is  implied  merely  from  the  abHcnce  of 
a  prohibition,  they  are,  it  may  be  urged,  in  the  same  condition 
with  merchant- vessels  entering  the  same  port  for  the  purposes  of 
trade  who  cannot  thereby  claim  any  exemption  from  the  jurisdic* 
tion  of  the  country.  It  may  be  contended,  certainly  with  much 
plausibility  if  not  correctness,  that  the  same  rule  and  same  prin- 
ciple is  applicable  to  publick  and  private  ships  ;  and  since  it  is 
admitted  that  private  ships  entering  without  special  license  be- 
come subject  to  the  local  jurisdiction,  it  is  demanded  on  what  au- 
thority  an  exception  is  made  in  favour  of  ships  of  war  ? 

It  is  by  no  means  conceded  that  a  private  vessel  really  avail- 
ing herself  of  an  asylum  provided  by  treaty,  and  not  attempting 
to  trade  would  become  amenable  to  the  local  jurisdiction  unless 
■he  committed  some  act  forfeiting  the  protection  she  claims  under 
compact  On  the  contrary,  motives  may  be  assigned  for  stipula- 
ting and  according  immunities  to  vessels  in  cases  of  distress,  which 
would  not  be  demanded  for  or  allowed  to  those  which  enter  volon* 
tarily  and  for  ordinary  purposes.  On  this  part  of  the  subject, 
however,  the  court  does  not  mean  to  indicate  any  opinion.  The 
case  itself  may  possibly  occur,  and  ought  not  to  be  prejudged^ 
^  Without  deciding  how  far  such  stipulations  In  favour  of  dis- 
tressed  vessels  as  are  usual  in  treaties,  may  exempt  private  ships 
from  the  jurisdiction  of  the  place,  it  may  safely  be  asserted  that 
the  whole  reasoning  upon  which  such  exemption  has  been  impUed 
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oa  other  oaaes,  t^Uet  with  fall  fbfce  to  the  ozomption  of  dbips  of 
war  in  this. 

**•  It  is  impossible  to  oonceive,"  sajs  Vattel,  '<  that  a  prince 
who  sends  an  ambassador  or  any  other  minister  can  have  anj  in* 
tention  of  subjecting  him  to  the  authority  of  a  foreign  power ;  and 
this  consideration  furnishes  an  additional  argument  which  com- 
pletely establishes  the  independency  of  a  publick  minister.  If  it 
cannot  be  reasonably  presumed  that  his  sovereign  means  to  sub- 
ject him  to  the  authority  of  the  prince  to  whom  he  is  sent,  the  lat- 
ter, in  receiving  the  minister,  consents  to  admit  him  on  the  foot- 
ing of  independency ;  and  thus  there  exists  between  the  princes  a 
tacit  convention  which  gives  a  new  force  to  the  natural  obliga- 
tion." 

Equally  impossible  is  it  to  conceive,  whatever  may  be  the  con- 
ftmetion  as  to  private  ships,'  that  a  prince  who  stipulates  a  pas- 
sage for  his  troops  or  an  asylum  for  his  ships  of  war  in  distress, 
should  mean  to  subject  his  army  or  his  navy  to  the  jurisdiction  of 
41  foreign  sovereign.  And  if  this  cannot  be  presumed,  the  sove- 
reign of  the  port  must  be  considered  as  having  conceded  the  pri- 
vilege to  the  extent  in  which  it  must  have  been  understood  to  be 
asked. 

To  the  court  it  appears,  that  where,  without  treaty,  the  ports 
of  a  nation  are  open  to  the  private  and  publick  ships  of  a  friendly 
power,  whose  subjects  have  also  liberty  without  special  license  to 
enter  the  country  for  business  or  amusement,  a  clear  distinction  is 
to  be  drawn  between  the  rights  accorded  to  private  individuals  or 
private  trading  vessels^  and  those  accorded  to  publick  armed  ships 
which  constitute  a  part  of  the  military  force  of  the  nation. 

The  preceding  reasoning  has  maintained  the  propositions  that 
all  exemptions  from* territorial  juriftdiction  must  be  derived  from 
the  consent  of  the  sovereign  of  the  territory ;  that  this  consent 
may  be  implied  or  expressed ;  and  that  when  implied  its  extent 
must  be  regulated  by  the  nature  of  the  case  and  the  views  under 
which  the  parties  requiring  and  conceding  it  must  be  supposed  to 
act. 

When  private  indiriduals  of  one  nation  spread  tiiemselves 
through  anotlier  as  business  or  caprice  may  direct,  mingling  in- 
discriminately with  the  inhabitants  of  that  other ;  or  when  mer- 
ehant^vessels  enter  for  the  purpose  of  tradei  it  would  be  obviously 
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ineonvenient  and  dangeroag  to  soeiety,  and  would  subject  the  laws 
to  continual  infraction,  and  the  government  to  degradation,  if  such, 
individuals  or  merchants  did  not  owe  temporary  or  local  allegi- 
ance, and  were  not  amenable  to  the  jurisdiction  of  the  country. 
Nor  can  the  foreign  sovereign  have  any  motive  for  wishing  such 
exemption.  His  subjects  thus  passing  into  foreign  countries,  are 
not  employed  by  him,  nor  are  they  engaged  in  national  pursuits. 
Consequently  there  are  powerful  motives  for  not  exempting  per- 
sons of  this  description  from  the  jurisdiction  of  the  country  in 
which  they  are  found,  and  no  one  motive  for  requiring  it.  The 
implied  license  therefore  under  which  they  enter  can  never  be 
construed  to  grant  such  exemption. 

But  in  all  respects  different  is  the  dtuation  of  a  publick  armed 
ship.  She  constitutes  a  part  of  the  military  force  of  her  nation ; 
acts  under  the  immediate  and  direct  command  of  the  sovereign ; 
is  employed  by  him  in  national  objects.  He  has  many  and  pow- 
erful motives  for  preventing  those  objects  from  being  defeated  by 
the  interference  of  a  foreign  state.  Such  interference  cannot  take 
place  without  affecting  his  power  and  his  dignity.  The  implied 
license  therefore  under  which  such  vessel  enters  a  friendly  port, 
may  reasonably  be  construed,  and  it  seems  to  the  court  ought  to 
be  construed,  as  containing  an  exemption  from  the  jurisdiction  of 
the  sovereign  within  whose  territory  she  claims  the  rites  of  hos- 
pitality. 

Upon  these  principles,  by  the  unanimous  consent  of  nations,  a 
foreigner  is  amenable  to  the  laws  of  the  place ;  but  certainly  in 
practice,  nations  have  not  yet  asserted  their  jurisdiction  over  the 
publick  armed  ships  of  a  foreign  sovereign  ente^ring  &  port  open 
for  their  reception. 

Bynkershoek,  a  jurist  of  great  reputation,  has  indeed  main- 
tained that  the  property  of  a  foreign  sovereign  is  not  distinguish- 
able by  any  legal  exemption  from  the  property  of  an  ordinary  in- 
dividual, and  has  quoted  several  cases  in  which  courts  have  exer- 
cised jurisdiction  over  causes  in  which  a  foreign  sovereign  was 
made  a  party  defendant. 

Without  indicating  any  opinion  on  this  question,  it  may  safe- 
ly be  affirmed,  that  there  is  a  manifest  distinction  between  the 
private  property  of  the  person  who  happens  to  be  a  prince,  and 
that  military  force  which  supports  the  sovereign  power,  and  main- 
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taios  the  dignity  and  the  independence  of  a  nation.  A  prince,  by 
acquiring  private  property  in  a  foreign  country,  may  po&sibly  be 
considered  aa  subjecting  that  property  to  the.  territorial  jurisdic- 
tion ;  he  may  be  considered  as  so  far  laying  down  the  prince  and 
assuming  the  character  of  a  private  individual ;  but  this  he  cannot 
1)6  presumed  to  do  with  respect  to  any  portion  of  that  armed  force 
^hich  upholds  his  crown,  and  the  nation  he  is  entrusted  to  go- 
Tern. 

The  only  applicable  case  cited  by  Bynkershoek  is  that  of  the 
Spanish  ships  of  war  seized  in  Flushing  for  a  debt  due  from  the 
king  of  Spain.  In  that  case  the  states  general  interposed  j  and 
there  is  reason  to  believe,  from  the  manner  in  which  the  transac- 
tion is  stated;  that  either  by  the  interference  of  government,  or 
the  decision  of  the  court,  the  vessels  were  released. 

This  case  of  the  Spanish  vessels  is,  it  is  believed,  the  only  case 
furnished  by  the  history  of  the  world,  of  an  attempt  made  by  an 
individual  to  assert  a  claim  against  a  foreign  prince  by  seizing 
the  armed  vessel  of  the  nation.  That  this  proceeding  was  once 
arrested  by  the  government,  in  a  nation  which  appears  to  have 
asserted  the  power  of  proceeding  in  the  same  manner  against  the 
private  property  of  the  prince,  would  seem  a  feeble  argument  in 
support  of  the  universality  of  the  opinion  in  favour  of  the  excep- 
tion claimed  for  ships  of  war.  The  distinction  made  in  our  own 
laws  between  publick  and  private  ships  would  appear  to  proceed 
from  the  same  opinion. 

It  seems  then  to  the  court  to  be  a  principle  of  publick  law  that 
national  ships  of  war,  entering  the  port  of  a  friendly  power,  open 
for  their  reception,  are  to  be  considered  as  exempted  by  the  con- 
sent of  that  power  from  its  jurisdiction. 

Without  doubt,  the  sovereign  of  the  place  is  capable  of  de- 
stroying this  implication.  He  may  claim  and  exercise  jurisdic- 
tion either  by  employing  force,  or  subjecting  such  vessels  to  the 
ordinary  tribunals.  But  until  such  power  be  exerted  in  a  manner 
not  to  be  misunderstood,  the  sovereign  cannot  be  considered  as 
having  imparted  to  the  ordinary  tribunals  a  jurisdiction,  which  it 
would  be  a  breach  of  faith  to  exercise.  Those  general  statutory 
provisions  therefore  which  are  descriptive  of  the  ordinary  juris- 
diction  of  the  judicial  tribunals,  which  give  an  individual  whose 
property  has  been  wrested  from  him  a  right  to  claim  that  proper- 
No.  XIV.  h 
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Xy  in  the  court  of  the  country  in  which  it  is  found,  ougkt  not,  ia 
the  opinion  of  this  court,  to  he  so  construed  as  to  give  them  juris- 
diction in  a  case  in  which  the  sovereign  power  has  impliedly  con* 
seuted  to  waive  its  jurisdiction. 

The  arguments  in  favour  of  this  opinion  which  have  heen 
drawn  from  the  general  inability  of  the  judicial  power,  to  enforce 
its  decisions  in  cases  of  this  description,  from  the  consideration 
that  the  sovereign  power  of  the  nation  is  alone  competent  to 
avenge  wrongs  committed  by  a  sovereign,  that  the  questions  to 
which  such  wrongs  give  birth  are  rather  questions  of  policy  than 
of  law,  that  they  are  diplomatick  rather  than  legal  discussions,  are 
of  great  weight  and  merit  serious  attention.  But  the  argument 
has  already  been  drawn  to  a  length  which  fcnrbids  a  particular  ex- 
amination of  these  points. 

The  principles  which  have  been  stated  will  now  be  applied  to 
the  case  at  bar. 

In  the  present  state  of  the  evidence  and  proceedings,  The  Ez> 
change  must  be  considered  as  a  vessel  which  was  the  propeity  of 
the  libellants,  whose  claim  is  repelled  by  the  fact  that  she  is  now 
a  national  vessel  commissioned  by,  and  in  the  service  of,  the  em- 
perour  of  France.  The  evidence  of  this  fact  is  not  controverted. 
But  it  is  contended  that  it  constitutes  no  bar  to  an  inquiry  into 
the  validity  of  the  title  by  which  the  emperour  holds  this  vessel. 
Every  person,  it  is  alledged,  who  is  entitled  to  property  brought 
within  the  jurisdiction  of  our  courts,  has  a  right  to  assert  his  title 
in  these  courts,  unless  there  is  some  law  taking  his  case  out  of  the 
general  rule  tt  is  therefore  said  to  be  the  right  and  if  it  be  the 
right,  it  is  the  duty  of  the  court,  to  inquire  whether  this  title  has 
been  extinguished  by  an  act  the  validity  of  which  is  recognized 
by  national  and  municipal  law. 

If  the  preceding  reasoning  be  correct,  The  Exchange,  being  a 
publick  armed  ship  in  the  service  of  a  foreign  sovereign  with 
whom  the  government  of  the  United  States  is  at  peace,  and  ha- 
ving entered  an  American  port  open  for  her  reception  on  the 
terms  on  which  ships  of  war  are  generally  permitted  to  enter  the 
ports  of  a  friendly  power,  must  be  considered  as  having  come  into 
the  American  territory  under  an  implied  promise  that  while  ne- 
cessarily within  and  demeaning  herself  in  a  friendly  manner,  she 
should  be  exempt  from  the  jurisdiction  of  th<|  country. 


Digitized  by  VjOOQIC 


251 

If  this  opinion  be  correct,  there  seems  to  be  a  necessity  for  ad- 
mitting, that  the  fact  might  be  disclosed  to  the  court  bj  the  8ug> 
gestion  of  the  attorney  for  the  United  States. 

I  am  directed  to  deliver  it,  as  the  opinion  of  the  court,  that 
the  sentence  of  the  Circuit  Court,  reversing  the  sentence  of  the 
District  Court  in  the  case  of  The  Exchange  be  reversed,  and  that 
of  the  District  Court  dismissing  the  libel  be  affirmed. 


An  Jet  to  regulate  Attachmente  in  the  State  of  Georgia. 

Wherea$y  it  is  just  and  proper  that  provision  should  be  made 
for  the  recovery  of  debts,  where  the  same  cannot  be  done  by  the 
ordinary  process  of  law. Therefore, 

Be  it  enactedy  ^c.  That  in  case  of  nonresidence,  or  where  both 
debtor  and  creditor  shall  reside  without  the  limits  of  this  state,  it 
shall  and  may  be  lawful  for  such  creditor,  by  himself,  his  agent, 
or  attorney,  to  attach  the  property,  both  real  and  personal,  which 
may  be  found  in  the  state  of  such  debtor,  in  the  same  manner, 
and  under  the  same  restrictions  as  are  or  shall  be  usual  in  the  case , 
of  absconding  debtors,  or  where  the  debtor  alone  resides  out  of 
the  state. 

2.  It  shall  and  may  be  lav^il  for  the  judges  of  the  Superior,  or 
justices  of  the  Inferior  Court,  or  any  one  of  them,  and  also  for  any 
justice  of  the  peace,  upon  complaint  made  on  oath,  that  his  debtor 
resides  out  of  this  state,  or  is  actually  removing  without  the  limits 
of  this  state,  or  any  county,  or  absconds,  or  conceals  himself,  or 
stands  in  defiance  of  a  peace-officer,  so  that  the  ordinary  process 
of  law  cannot  be  served  on  him,  to  grant  an  attachment  against 
the  estate  of  such  debtor,  or  so  much  thereof  as  shall  be  of  suffi- 
cient value  to  satisfy  the  plaintifiTs  demand,  and  costs — which  at- 
tachment shall  be  directed  to  and  served  by  the  sherifTof  the  coun- 
ty where  the  property  may  be  found,  or  his  deputy,  or  any  con- 
stable ;  and  it  shall  be  the  duty  of  such  sheriff,  his  deputy  or  con- 
stable, to  serve  and  levy  the  same  upon  the  estate,  both  real  and 
personal,  of  such  debtor,  wherever  the  same  may  be  found,  either 
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ID  the  bands  of  any  person  indebted  to,  or  baving  efibcts  of  snch 
debtor,  and  summon  snch  person  or  persons  to  appear  at  tbe  next 
court  to  be  held  for  said  county,  and  to  which  the  said  attach- 
ment may  be  returnable,  there  to  answer  on  oath  what  be  is  in- 
debted to,  or  what  effects  of  such  party  he  hath  in  hand,  or  had 
at  the  time  of  levying  such  attachment— which  being  returned 
executed,  the  court  may,  by  order,  compel  such  person  to  appear 
and  answer  as  aforesaid.  And  where  any  person,  in  whose  hands 
any  debt  or  effects  may  be  attached,  shall  deny  owing  any  money 
to,  or  having  in  his  hands  any  effects  of  such  debtor,  it  shall  be 
lawful  for  the  plaintiff  to  traverse  such  denial,  and  thereupon  an 
issue  shall  be  made  up  and  the  same  be  tried  by  a  jury — and  if 
found  against  such  garnishee,  he,  she,  or  they,  shall  be  subject  to 
pay  the  plaintiff  such  sum  as  shall  be  so  found,  and  the  court  shall 
order  judgment  to  be  entered  thereof  against  such  garnishee,  as 
in  other  cases.  Provided,  that  the  said  judge,  justice  of  the  Infe- 
rior Court,  or  justice  of  the  peace,  before  granting  such  attach- 
ment, shall  take  bona  and  security  of  the  party  for  whom  the  same 
may  be  granted,  in  double  the  sum  to  be  attached,  payable  to  the 
defendant,  for  satisfying  and  paying  all  costs  which  may  be  in- 
curred by  the  defendant,  in  case  the  plaintiff  suing  out  such  at- 
tachment shall  discontinue  or  be  cast  in  his  suit ;  and  abo,  all  da- 
mages which  may  be  incurred  against  the  said  plaintiff  for  suing 
out  the  same,  which  bond  shall  be  returned  to  the  court  to  which' 
such  attachment  may  be  made  returnable,  on  or  before  the  last 
day  of  the  term  ;  and  the  party  entitled  to  such  cost  and  damages, 
may  bring  suit  and  recover  thereon — and  every  attachment  issued 
without  such  bond  taken,  or  where  no  bond  shall  be  returned  as 
aforesaid,  is  hereby  declared  to  be  illegal  and  shall  be  dismissed 
with  costs.  Provided  always^  that  every  attachment  which  may 
be  issued  as  aforesaid  shall  be  attested  by  the  judge  of  the  Supe- 
rior or  justice  of  the  Inferior  Court,  or  justice  of  the  peace  issuing 
the  same,  and  be  by  the  sheriff  or  person  authorised  to  serve  the 
same  publicly  advertised  at  the  court-house  of  the  said  county,  at 
least  thirty  days  before  the  sitting  of  the  court,  and  if  any  attach- 
ment shall  be  issued  within  thirty  days  gf  the  sitting  of  the  next 
court,  such  attachment  shall  be  made  returnable  to  the  court  next 
after  the  expiration  of  the  said  thirty  days,  and  not  otherwise ; 
and  all  attachments  issued  and  returned  in  any  other  manner  than 
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is  herein  before  directed,  shall  be  and  the  same  are  declared  to  be 
null  and  void — and  all  goods,  chattels,  lands  and  tenements,  sub- 
ject to  such  attachment,  shall  be  repleviable  by  appearance  and 
putting  in  special  bail,  or  by  the  defendant's  giving  bond  with 
good  and  sufficient  security  to  the  sheriff  or  other  officer  serving 
the  same,  which  bond  he  is  hereby  empowered  to  take,  compel- 
ling the  defendants  to  appear  at  the  court  to  which  attachments, 
shall  be  returnable,  and  to  abide  by  and  perform  the  order  and 
judgment  of  such  court — Provided  always^  that  all  goods  and  ef- 
fects attached  and  not  replevied  as  aforesaid,  whenever  the  same 
shall  appear  to  be  of  a  perishable  nature,  on  motion  of  the  plain- 
tiff or  his  attorney,  the  court,  or  if  not  in  term  time,  the  judge  of 
the  Superior,  or  any  two  or  more  of  the  justices  of  the  Inferior 
Court,  may  and  are  hereby  authorized  and  required  to  order  a 
sale  of  such  perishable  property,  and  the  monies  arising  from  such 
sales  shall  be  deposited  in  the  clerk's  office,  by  the  sheriff  or  other 
officer  selling  the  same,  to  answer  the  demands  of  the  plaintiff,  if 
established,  and  the  balance,  if  any,  after  satisfying  such  demands 
and  costs,  shall,  by  order  of  said  court,  be  returned  to  the  defend- 
ant or  his  attorney. 

3.  If  any  attachment  shall  be  returned  executed,  and  the  pro- 
perty attached  shall  not  be  replevied  as  aforesaid,  the  subsequent 
proceedings  shall  be  the  same  as  an  original  process  against  the 
body  of  the  defendant,  where  there  is  a  default  of  appearance, 
and  all  such  goods  and  chattels,  lands  and  tenements,  not  reple- 
vied, shall,  after  the  plaintiff  has  established  his  demand,  be,  by 
order  of  the  court,  sold  and  disposed  of  for  and  towards  the  satis- 
faction of  the  plaintiff's  judgment,  in  like  manner  as  if  the  same 
had  been  taken  under  execution  ;  and  where  any  attachments  be 
returned  served,  in  the  hands  of  a  third  person,  it  shall  be  lawful 
upon  his  appearance  and  examination  in  the  manner  heretofore 
directed,  to  enter  up  judgment  as  against  the  original  debtor,  and 
award  execution  against  such  third  person,  for  the  monies  due  by 
him  to  the  absent  debtor,  and  against  such  property  or  effects  as 
may  be  in  his  hands  or  keeping,  belonging  to  such  debtor,  or  so 
much  thereof  as  will  be  of  value  sufficient  to  satisfy  the  judgment 
and  costs  thereon. 

4.  Where  an  absent  debtor  has  property  lying  in  different 
counties,  the  same  shall  be  liable  to  attachment,  and  an  original 
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and  copies  shall  issue  for  each  county  where  the  property  may  be 
found,  the  whole  to  be  returnable  to  the  court  from  whence  the 
first  original  issued. 

5.  When  the  third  persons,  as  garnishees,  return  debts  due  to 
the  absent  debtor,  the  court  shall  order  the  same  sued  fot,  and 
when  recoTered,paid  into  the  clerk's  office,  snbject  to  the  order  of 
Iftie  court. 


COURT  OF  VICE  ADMmALTY. 
HALIFAX. 

In  the  case  of  the  Zodiack,  Hague,  master. 

Dr.  Crok£ — The  Zodiac  was  taken  by  his  majesty^s  schooner 
The  Alphea,  commanded  by  lieut  Jones,  upon  a  voyage  from 
Kew  York  to  Lisbon,  with  a  cargo  of  flour  and  rice. — A  claim 
has  been  given  by  James  Hague,  the  master,  for  the  vessel,  as  the 
sole  property  of  Jonathan  Ogden,  of  New  York,  a  subject  of  the 
United  States  ;  and  for  the  cargo  generally,  on  behalf  of  Mr.  Og- 
den, and  all  such  persons  as  shall  appear  to  be  interested ;  not  be* 
ing  able  to  speak  positively  to  the  ownership,  the  shipment  ha- 
ving been  made  by  F.  J.  Sampayo,  a  natural  bom  subject  of  Por- 
tugal, and  consigned  to  a  Portuguese  house  at  Lisbon. — lie  pro- 
ceeds to  state,  *'  That  the  schooner  by  which  he  was  taken,  was  a 
vessel  which  had  carried  despatches  from  the  officers  of  govern- 
ment at  HalifiBLX,  to  the  American  government,  and  had,  for  many 
days  previous  to  the  sailing  of  The  Zodiac,  enjoyed  the  rights  and 
privileges  of  a  flag  of  truce,  under  the  act  of  Congress  protecting 
vessels  of  her  description  from  seizure,  by  American  ships  of  war, 
and  he  believes  that  she  sailed  under  a  protection  from  the  Ame- 
rican government ;  being  thereby  secured  against  capture  by  any 
ships  belonging  to  The  United  Sates  of  America,"  and  he  con- 
cludes by  praying  restitution  and  damages. 

If  this  was  merely  a  claim  as  for  American  property,  this  court 
Would  certainly  not  proceed  to  adjudicate  upon  it,  because  in 


Digitized  by  VjOOQIC 


255 

the  hostite,  or  at  least,  ambiguoes  state  of  the  two  countries,  un- 
der his  rojal  highness,  the  prince  regent's  order  in  council,  to 
detain  and  bring  into  port  all  vessels  belonging  to  citizens  of  the 
United  States,  without  giving  apy  authority  to  condemn  them,  no 
property  of  that  description  could  either  be  condemned  or  resto* 
red.  But  upon  the  master's  allegation,  that  the  capturing  vessel 
was  sailing  under  a  passport,  or  dag  of  truce,  a  question  of  a  very 
different  nature  arises,  not  whether  American  property,  as  such 
is  liable  to  seizure,  condemnation  or  otherwise,  but  whether  The 
Alpliea,  under  the  circumstances  in  which  she  was  placed  had 
any  right  to  detain  this  vessel,  and  to  bring  her  into  port  in  any 
case,  either  generally,  or  even  under  the  orders  in  council,  which 
issued  before  the  capture,  but  were  not  known  to  lieut  Jones. 
This  is  a  question  of  an  interlocutory  kind,  previous  to  any  adju- 
dication upon  the  property ;  and  if  it  shall  appear  that  the  cap- 
ture was  improperly  made  and  ought  to  be  restored,  the  court 
will  decree  restitution,  or  otherwise  it  will  remand  the  ship  and 
cargo  to  safe  custody  under  the  order  for  detention. 

It  has  been  said  on  behalf  of  the  captor,  that  if  this  capture 
should  prove  to  have  been  illegally  made,  still  that  the  claimant, 
as  an  enemy,  could  not  be  entitled  to  receive  it,  but  that  as  in 
other  eases  of  captures  where  the  captor  was  disqualified  from  ta- 
king, it  must  go  to  the  king,  with  whom  it  would  remain  to  make 
restitution  to  the  claimant.  That  the  claimant  in  this  case,  as  an 
enemy,  is  not  incapacitated  from  suing,  or  receiving  restitution 
has  already  been  determined  by  the  court  upon  the  former  hear- 
ing upon  the  return  to  the  monition  to  proceed  to  trial,  and  like- 
wise with  respect  to  the  propriety  of  an  intervention  on  the  part 
of  the  crown.  I  shall  only  observe,  therefore,  at  present,  that  there 
is  an  essential  difference  between  the  cases  of  noncommissioned 
vessels  and  of  forfeitures  for  misconduct,  which  have  been  now  re- 
ferred to  and  this  case,  inasmuch  as  that  in  those  cases,  the  gene- 
ral right  to  make  the  capture  from  the  enemy  was  not  called  in 
question,  a  general  condemnation  was  supposed,  and  the  only  point 
was  to  determine  to  whom  the  t^ondemned  property  should  be- 
long. In  this  case  the  question  is  whether  a  condemnation 
could  take  place  at  all.  If  the  vessel  was  illegally  captured,  nei- 
ther the  captor,  nor  the  crown  can  have  any  right  or  interest  in  it. 
Those  were  municipal  questions,  as  between  British  parties,  th^ 


Digitized  by  VjOOQIC 


256 

is  a  quAtion  upon  the  law  of  nations,  between  country  and  coan^ 
try. 

It  has  been  denied  hkewise  that  the  court  could  give,  or  the 
claimant  could  recover  damages.  ^  But,  surely,  if  the  court  has 
cognizance  of  the  principal  cause,  it  must  have  equally  a  juris- 
diction over  all  the  incidents  connected  with  it  If  the  party  is 
not  disqualified  from  recovering  his  property,  he  must  be  equally 
capable  of  receiving  a  ^compensation  for  an  injury  done  to  it. 

The  first  and  principal  point  in  this  case,  is  to  ascertain  the 
real  character  of  The  Alphea,  as  it  appears  in  evidence. 

Upon  the  standing  interrogatories,  Hague,  the  master,  swears 
^^That  the  schooner,  at  the  time  of  capturing*  his  ship,  was  actu- 
ally sailing  under  a  flag  of  truce,  with  despatches  from  the  Ame- 
rican government  to  the  British  government." 

George  Brown,  the  first  mate,  has  been  examined  upon  the 
claim,  and  he  deposes  '*  To  his  having  seen  a  passport  in  posses- 
sion  of  lieut.  Jones,  which  was  signed  by  Mr.  Monroe,  the  secre- 
tary of  state  to  the  government  of  the  United  States,  which  de- 
ponent read  ;  the  substance  and  purport  of  it  was  to  protect  said 
schooner  Alphea,  on  her  return  from  New  York  to  Halifax,  with 
despatches  for  the  government  at  Halifax,  and  he  believes  that 
she  had  for  several  days  previous  to  the  sailing  of  The  Zodiack 
enjoyed  the  rights  and  privileges  of  a  flag  of  truce  under  the  act 
of  congress  protecting  vessels  of  her  description  from  seizure  by 
American  vessels.  He  is  clear  and  positive  The  Alphea  sailed 
under  the  protection  of  the  American  government,  from  Mr.  Jones's 
permitting  him  to  read  the  passport,  and  from  his,  Mr.  Jones's 
declaration  of  being  so  protected  by  it,  as  well  as  the  vessel  un- 
der his  command."  He  further  says,  "  That  on  the  day  prece- 
ding the  arrival  of  The  Alphea  in  this  port,  to  wit,  on  Wednesday, 
the  fifth  of  August,  they  were  chased  by  an  American  privateer 
schooner  which  they  supposed  to  be  The  Teazer,  and  lieutenant 
Jones,  finding  that  said  privateer  was  coming  up  with  The  Alphea 
very  fast,  called  the  deponent  up  from  below,  and  told  him  the 
privateer  was  then  in  chase  of  him,  but  that  he,  lieut  Jones,  could 
not  take  her  if  she  came  up,  nor  the  privateer  take  him,  as  The 
Alphea  was  sailing  under  a  flag  of  truce.  The  deponent  obser- 
ved at  the  time  that  the  white  flag  was  bent  already  to  hoist  on 
the  haulyards  at  the  foremast,  but  deponent  did  not  see  it  at  aigf 
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time  hoisted  at  the  mast-head,  nor  did  he  ever  see  it  bui:  on  thito 
occasion,  which  was  the  first  time  thej  saw  an  American  ship. 
Laeoteinant  Jones,  sometime  after  the  privateer  was  gaining  on 
him,  ordered  the  flag  of  trace,  to  be  got  ready,  in  the  hearing  and 
presence  of  deponent,  and  then  ordered  this  deponent,  and  all  the 
crew  of  The  Zodiack  below,  and  sometime  after,  as  deponent  has 
since  been  informed,  the  white  flag  was  hoisted  at  her  foremast^ 
head,  and  kept  there  till  the  privateer  sheered  otf,  when  he  was 
Galled  up  and  found  the  privateer  steering  away. — He  further 
•ays,  that  the  only  time  lieut.  Jones  informed  him  that  The  Al* 
phea  was  a  flag  of  truce,  or  permitted  him  to  r^d  the  passport^ 
was  when  the  privateer  was  in  chase  of  them/' — This  is  confirm- 
ed by  the  deposition  of  Wm.  Ray,  the  second  mate,  with  the  ad- 
ditional circumstance,  that  *'  the  white Jlag  was  hoistedbefore  he 
w<M  ordered  below ." — An  affidavit  has  been  made  by  Vice- Admi* 
val  Sawyer,  then  commander-in  chief  upon  thi  s  station.  He  states, 
that  in  the  month  of  August  last,  his  majesty's  schooner  Alphea, 
commanded  by  lieut.  William  Jones,  arrived  in  this  harbour,  ha- 
ving a  passport  from  the  American  government  to  protect  her 
from  the  ships  of  war  of  that  nation — that  the  said  schooner,  aa 
the  said  lieut.  Jones  informed  deponent,  was  protected,  and  in  eve- 
ry  respect  considered,  while  remaining  in  New  York,  as  a  flag  of 
truce,  and  this  deponent  also  considered  the  said  schooner  to  a)l 
intents  and  purposes,  to  be  a  vessel  of  that  character  and  descrip- 
tion.— That  upon  the  said  lieut.  Jones'  informing  him  that  he  had 
captured  the  said  ship,  the  deponent  expressed  in  strong  terms 
his  surprise  and  displeasure  at  the  improper  conduct  of  the  said 
lieut  Jones,  in  so  doing,  and  on  the  arrival  of  the  said  ship  Zodi- 
ack,  at  Liverpool,  in  this  province,  the  deponent  directed  that 
every  possible  step  should  be  forthwith  taken  for  the  immediate 
restitution  of  the  said  ship  and  cargo." 

Besides  these  depositions  there  is  a  statement  of  facts  which 
has  been  agreed  to  on  both  sides.  It  admits  '^  That  the  schooner 
Alphea  is  an  armed  cutter  belonging  to  the  king,  and  commis- 
sioned as  a  vessel  of  war  in  his  majesty^s  service,  commanded  by 
William  Jones,  a  lieutenant  in  the  royal  navy. — That  the  schooner 
Alphea  in  obedience  to  an  order  from  the  Admiralty,  received 
the  June  mails  from  the  general  post-office  at  Falmouth,  with  an 
order  to  deliver  the  same  at  Bermuda,  New  York,  and  Halifax. 

No.  XIT.  M 
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That  when  lieut.  Jones  sailed  from  England  he  knew  nothing  of 
the  United  States  of  America  haying  declared  war  against  £^ 
gland,  nor  was  it  known  at  Bermuda  when  he  arrived  there  and 
delivered  the  mail  for  that  island ;  and  that  he  sailed  ^m  Ber- 
muda without  aaj  knowledge  of  the  war  with  America.  That  on 
going  into  New  York  he  heard  of  the  American  war,  heing  hoard- 
ed by  an  officer  belonging  to  a  ship  of  war  of  the  United  States, 
and  after  having  his  papers  examined  by  the  officer,  he  was  iiv- 
formed  the  day  after  his  arrival,  that  as  he  had  brought  a  mail 
from  £k)gland,  the  government  of  the  United  States  would  allow 
him  to  deliver  the  same,  and  to  remain  without  molestation  ;  that 
in  a  few  days  afterwards  he  received  a  mail  for  Halifax,  together 
with  a  passport  from  the  government  of  the  United  States,  allow- 
ing him  to  depart  and  to  pursue  his  voyage  to  Halifax  without 
molestation  from  the  ships  of  war  or  privateers  of  the  United 
States,  until  his  arrival  at  HaliftoL  That  shortly  afterwards  he 
sailed  from  New  York  to  Halifax,  captured  the  ship  Zodiaek,  in 
the  course  of  his  voyage,  and  arrived  safe  at  Halifax.  That  the 
said  schooner  had,  during  the  whole  of  the  aforesaid  voyage,  the 
usualnumberofguns,  and  arms  onboard,  that  belonged  to  her 
class,  with  ammunition  and  warlike  stores  of  all  sorts,  preper  for 
such  a  vessel  in  his  majesty's  service." 

Before  I  proceed  further  to  the  consideration  of  this  evidence, 
I  must  dispose  of  some  arguments  which  have  been  advanced  in 
favour  of  the  captor:  that  it  was  his  duty  in  every  case  to  take 
American  ships  by  his  general  commission  as  an  armed  vessel, 
the  United  States  having  declared  war,  and  likewise  under  the 
orders  in  council,  to  detain  all  American  property.  Now,  not  to 
mention  that  lieut.  Jones  had  no  commission  or  authority  against 
the  United  States,  as  the  declaration  of  war  was  not  known  in 
England  when  he  sailed,  and  that  the  orders  were  not  known  to 
him,  having  issued  only  the  day  before  the  capture,  upon  broader 
grounds  it  is  evident  that  commanders  of  armed  vessels  are  bound 
to  execute  their  commissions  only  according  to  the  usual  practice 
of  war,  and  that  the  orders  in  council,  like  all  other  laws  and  au- 
thorities given,  must  be  subject  to  the  usual  mode  of  interpreta- 
tion. There  must  be  some  tacit  exceptions  to  the  orders  for  de- 
tention.—They  could  not  command  impossibilities,  either  natural 
or  moral.    It  never  could  be  understood  to  be  the  intention  of 
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the  prince  regent  to  authorize  any  proceedings  in  violation  of  the 
law  of  nations,  nor  would  the^  atitbrU  an>  justitication  for  them. 

It  is  not  necessary  to  consider  the  original  ^tate  of  this  veksel. 
The  question  is  not  under  what  orders  she  sailed  from  England, 
or  arrived  at  New  York,  hut  what  was  her  character  at  the  time 
of  making  the  capture. 

By  the  whole  tenour  then,  of  this  uncontradicted  testimony,  it 
is  fully  estahlished,  that  at  the  time  of  seising  this  vebsel,  The  Al- 
phea  was  sailing  under  a  passport,  Nvhich  had  heen  granted  hy  the 
proper  authorities  of  the  American  government,  which  had  been 
accepted,  and  has  been  distinctly  admitted  by  the  commander  of 
the  vessel.  That  he  had  availed  himself  of  the  benefit  of  it,  not 
only  whilst  he  continued  at  New  York,  where  he  wbuld  have 
otherwise  been  seized,  but  likewise  upon  his  voyage  to  protect 
himself  against  an  enemy's  cruizer. — And  that  the  validity  of  the 
passport  had  been  acknowledged  by  the  commander-in-chief  upon 
the  station. 

Under  facts  so  clearly  proved,  this  case  becomes  subject  to 
the  application  of  those  principles  of  publick  law  which  relate  to 
captures  made  by  vessels  having  a  passport  or  safe  conduct. 

What  these  are  in  genera],  are  so  well  and  so  commonly  un- 
derstood, that  it  is  scarcely  necessary  to  enter  into  any  long  dis- 
cussion concerning  them.  No  officer  in  his  majesty's  service  can 
be  ignorant  of  them.  It  is  universally  known  that  by  passports 
privileges  are  granted  by  nations  at  war  to  particular  ships,  for 
.  their  mutual  convenience.  They  are  highly  Useful,  since  they 
contribute  to  soften  the  severities  of  war,  and  to  promote  the  re- 
storatioHi  of  peace.  They  are  therefore  observed  by  all  civilized 
nations  with  scrupulous  delicacy  and  correctness.  They  are  cer- 
tainly in  the  nature  of  compacts,  because,  there  is  soitiething  to 
be  done  or  submitted  to  on  both  sides,  and  one  nation  cannot  by 
any  acts  bind  another  without  its  own  consent.  They  may  be, 
therefore,  and  frequently  are,  tlie  subject  of  treaties,  wliich  muRt 
then  be  punctually  observed.  But  it  is  not  necessary  tl.at  there 
should  be  any  express  agreement  between  the  two  nations  in  qnes- 
tion,.  much  less  any  particular  contract  entered  into  with  ti.e  per- 
sons concerned.  They  are  founded  upon  a  compact  of  which  the 
terms  are  partly  expressed,  and  partly  understood  from  pcnerfil 
Bsage,  and  they  depend  upon  the  established  conventional  law  of 
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nations. — ^Toa  vessel  thus  employed,  in  a  commmiication  between 
the  two  coontries,  with  a  passport,  protection  from  capture  is 
granted  by  the  one  nation,  and  the  other  engages  that  the  Teasel 
employed  shall  abstain  from  all  acts  of  hostility.  These  must  be 
the  conditions  necessarily  understood,  for  otherwise  such  vessels 
would  thereby  be  only  enabled,  under  the  protection,  to  annoy 
more  effectually  the  protecting  country,  and  without  these  condi- 
tions, understood  or  expressed,  no  passports  would  ever  be  gran- 
ted, and  nations  at  war  would  lose  the  benefit  derived  from  them. 
Since,  then,  to  eflfect  the  intended  object,  the  privileges  must 
be  mutual,  as  far  as  the  vessel  bearing  a  passport,  and  all  vessels 
she  may  encounter,  are  concerned,  all  rights  of  war  must  be  sus- 
pended, and  a  partial  state  of  peace  must  reciprocally  exist.  In 
case  of  a  violation  of  these  privileges,  there  must  be  the  same 
mode  of  redress  on  one  side  as  on  the  other.  If  a  cartel,  or  flag 
i](f  truce  is  taken,  it  is  admitted  Uiat  they  may  be  restored  by  a 
Court  of  Admiralty  to  an  enemy  claimant  If  a  vessel  of  that  de- 
scription should  make  a  capture,  the  owners  of  the  captured  pro- 
perty would  be  entitled  to  the  same  remedy.  A  Court  of  Admi- 
ralty must  be  the  proper  tribunal  in  both  cases,  and  the  capacity 
of  the  claimant  to  obtain  restitution  i^  founded  in  each  of  them  up- 
on the  same  principles — a  partial  cessation  of  hostilities,  and  his 
being  quottd  hoc^  in  the  king's  peace. 

A  oapture  then,  made  in  breach  of  these  conditions  is  a  wrong 
done  to  the  party,  and  to  his  nation,  and  is  a  departure  from  the 
publick  faith. '  The  law*  of  war  are  as  sacred  as  those  ofpeace^ 
and  in  the  execution  qfthe  delicate  trust  committed  to  this  courts 
of  sitting  in  judgment  between  this  country  and  every  other  no- 
Hon  in  the  worlds  it  is  its  duty,  with  the  most  unbiassed  im- 
'  partiality^  to  administer  the  same  rule  of  justice  to  the  enemy 
as  to  the  most  friendly ,  or  allied  nation.  But  to  do  so  is  only 
to  act  in  conformity  to  the  universal  practice  of  G.  Britain^ 
to  a  mode  of  conduct  which  has  ever  formed  the  basis  of  her  ps- 
euliar  character  and  glory.  However  unjustijlaible  may  be  the 
proceedings  of  other  nations  ;  though  they  may  commence  an 
unjust  war  against  her  ^  in  denying  her  the  right  of  self -defence 
against  hostile  measures  professedly  aimed  at  her  destruction  ;^ 
in  refusing  her  the  common  right  qf  claiming  the  services  of 
^fr  ojcn  sul^ects,  tfi  the  tifne  of  danger^  in  virtue  of  that  (M^y 
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giana  in  which  th^y  ha/oe  been  hom^  educated  andprointed;  if 
they  should  have  charged  her  with  maiidoue  and  unfounded 
caiumniet,  etiUy  even  under  euch  provooatiane^  I  trust  she  wiU 
ever  exhilnt  the  same  fair  estample  of  undcviating  justice  and 
unsh€Uten  m€ignanimity. 

Id  a  case,  therefore,  like  the  present,  in  which  a  joung  and  in- 
experienced officer,  trough  inadvertence  has  heen  guilty  of  in- 
fringing a  solemn  duty,  it  is  the  office  of  this  court  to  remedy  the 
evil,  as  far  as  is  in  its  power,  and  to  place  the  injured  party  as 
near  as  may  he,  in  the  same  state  as  if  no  such  capture  had  been 
xnaae,  by  a  restitution  of  the  property,  and  a  liberal  compensation 
for  all  losses  occasioned  by  the  capture  and  detention. 

In  estimating  those  damages,  if  the  first  errour  was  occasioned 
by  inadvertence,  I  am  sorry  to  be  under  the  necessity  of  observ- 
ing, that  the  same  excuse  cannot  be  extended  to  the  subsequent 
proceedings  since  the  capture. — Vice-Admiral  Sawyer  deposes, 
that  *<  upon  the  arrival  of  the  ship  Zodiack,  at  Liverpool  in  this 
proyinee,  he  directed  that  every  possible  step  should  be  forthwith 
taken  for  the  immediate  restitution  of  the  ship  and  cargo."  There 
was  nothing  to  have  prevented  their  being  immediately  restored 
by  the  consent  of  the  captors.  If  any  doubts  or  difficulties  had 
presented  themselves,  they  might  at  once  have  been  removed  by 
an  application  to  the  court.  Instead  of  complying  with  these  di- 
rections of  the  admiral,  three  months  have  been  sufiered  to  elapse 
since  the  captare.  It  has  indeed  been  attempted  to  set  up  an  ex« 
cuse  for  the  delay  which  has  occurred,  by  a  statement  that  the 
vessel  and  cargo,  with  her  papers  had  been  .delivered  up  to  the 
master,  with  permission  to  go  away,  but  that  he  afterwards  refu- 
sed, and  insisted  upon  damages.  This  proceeding  aggravates,  ra- 
ther than  alleviates,  the  impropriety  6f  the  captor*s  conduct.  If 
a  restitution  by  consent  was  intended,  it  should  have  been  done 
under  the  authority  of  this  court  which  would  have  been  attend- 
ed with  little  or  no  delay.  Such  clandestine  proceedings,  with- 
out bringing  captures  before  a  proper  tribunal,  after  they  have 
been  brought  into  port,  is  contrary  to  the  established  practice  of 
4sivilised  nations,  and  is  prohibited  under  severe  penalties  by  the 
laws  of  the  country. 

The  vessel,  then,  yims  taken  on  the  1st  of  August,  and  she  ar- 
rived at  Liverpool  on  the  9th.  On  the  28th  a  petition  was  brought 
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in,  for  mn  order  lor  the  unlivery  of  the  etrgo,  on  account  of  the 
leaky  state  of  the  vcMel,  yet  the  papers  were  not  brought  into  the 
Eegistry,  or  a  monition  applied  for,  till  the  2d  and  3d  Sept  The 
captor  not  having  given  an  allegation,  a  petition  was  filed  upoo 
the  28th  September  for  a  monition  to  compel  him  to  proceed  to 
adjudication,  stating,  '*  that  the  cargo  was  suffering,  and  great  eic- 
pense  incurred,  that  the  claimant  had  filed  his  claim,  and  had  had 
every  reasonable  expectation  that  the  captor  would  have  consent- 
ed to  a  decree  of  restitution  without  further  delay,  as  hopes  to 
that  effect  had  been  given  them  on  account  of  the  avowed  illegalt* 
ty  of  the  capture ;  but  to  this  measure  the  king^s  advocate  on  be- 
half of  the  captors  refused  to  accede,  because  the  petitioner  insist- 
ed upon  prosecuting  his  claim  for  damages."  The  king's  advocate 
appeared  to  this  monition,  and  moved  to  be  discharged  from  it^ 
upon  grounds  then  stated,  which  were  over-ruled  by  the  court, 
and  the  cause  now  comes  on  upon  the  claimant's  monition.  Of 
the  unnecessary  delays,  which  have  taken  place  in  this  cause,  es- 
pecially, as  it  appears,  upon  an  uncontradicted  affidavit,  that  they 
were  employed  to  induce  the  claimant  to  recede  from  pursuing 
his  just  claim  for  damages,  this  court  must  express  its  decided  dis- 
approbation. 

This  vessel  upon  her  capture  was  ordered  to  proceed  to  Hali* 
fax,  but  the  master  swears,  that  ''  The  prize  master  being  very 
young  and  inexperienced,  he  has  reason  to  believe  that  in  conse- 
quence thereof,  and  of  the  bad  management  on  board  the  ship,  she 
struck  on  Ragged  Island  Reef,  and  received  so  much  damage, 
that  she  was  obliged  to  put  into  the  port  of  Liverpool,  in  this  pro* 
Yince.  It  was  found  upon  examination  that  she  had  received  so 
great  damage  that  it  became  necessary  to  take  out  part  of  her  car* 
go,  and  to  keep  the  pumps  going.  In  this  state  she  remained  un- 
til the  18th,  on  which  day  the  ship  was  delivered  up  to  the  clai- 
mant, when  he  sailed  from  Liverpool,  with  part  of  the  cargo,  the 
other  part  being  brought  to  Halifax  in  vessels  hired  for  that  pur- 
pose, it  being  necessary  to  lighten  her.  Since  her  arrival  the  re- 
sidue has  been  taken  out,  and  placed  in  stores :  that  a  considera- 
ble part  of  it  has  been  destroyed  by  the  breaking  down  of  a  store* 
— From  all  which  losses  and  accidents  the  voj'age  of  the  said  ship, 
and  her  original  destination,  has  been  totally  lost,  and  great  da- 
mages and  expenses  have  been  incurred,  and  large  sums  of  mo- 
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nej  required  for  repftirt.*  This  statement  ig  fdUy  confirmed  by 
the  deposition  of  the  first  mate,  and,  as  far  as  he  had  opportuni- 
ties of  observing,  by  the  second  mate,  and  is  uncontradicted  by 
any  evidence  on  the  part  of  the  captor.  Where  a  capture  is  un- 
justifiable upon  the  face  of  it,  the  claimant  is  entitled  to  a  com- 
pensation for  such  damages  as  may  have  happened  in  consequence 
of  it,  even  by  unavoidable  accident,  but  in  this  case,  there  is  a 
stronger  ground,  for  the  injury  to  the  vessel  and  cargo  appears  to 
have  been  occasioned  by  the  unskillf  ulness  of  the  prise-master,  for 
whose  misconduct,  negligence  or  ignorance,  the  captor  is  speci- 
ally answerable. 

Considering  then  the  manifest  illegality  of  the  original  cap- 
ture, and  likewise  that  the  delay  has  been  solely '  owing  to  the 
captors  themselves,  they  can  have  but  little  reason  to  complain 
of  an  undue  severity,  if  the  court  decree  to  the  claimants  the  res- 
titution of  this  ship  and  cargo,  together  with  a  full  compensation 
in  costs,  damages,  expenses  and  demurrage  for  the  losses  which 
have  been  sustained,  and  it  which  awards,  not  upon  the  score  of 
a  vindictive  penalty,  but  as  a  mere  measure  of  common  justice; 
—not  to  punish  the  offender  but  to  save  harmless  the  innocent  suf- 
ferer— not  to  bestow  a  boon  upon  the  enemy,  but  to  vindicate  the 
honour  of  Great-Britain. 


Danish  Instructions. 

W«  Frederick  the  sixth,  by  the  Grace  of  God,  King  of  Denmark 
and  Norway,  the  Wends  and  Goths,   Duke  of  Sleswick,  Hoi- 
stein,  Stormam,  Ditmarsk  and  Oldenburg:  make  known: 
That  whereas  we  find  it  corresponding  with  circumstances  to 
renew  the  acts  for  privatering  from  our  dominions,   which  for 
sometime  had  been  stopped,  and  to  establish  new  regulations,  ac- 
cording to  which  prize  cases  are  to  be  acted  and  decided  upon 
we  hereby  do  publish  such  rules,  recalling  our  former  will  of  24th 
of  September,  1807,  concerning  privateering  and  the  lawful  deci- 
sion of  prizes. 
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Sec.  1.  No  person  or  persons  wkhin  our  dominions  are  p6r-. 
mitted  to  act  as  privateer  without  being  furnished  with  a  lawful 
commission  for  this  purpose. 

Such  commissions  are  henceforth  to  be  issued  out  from  the 
Royal  Board  of  Admiralit j,  and  are  to  be  furnished  with  the  seal 
of  the  said  court  Such  commissions  to  be  granted  to  none  but 
such  persons,  as  either  by  birth  or  naturalization  have  acquired 
the  privileges  of  Danish  citizens  or  to  other  ships  or  vessels  but 
such  as  carry  guns,  or  the  crew  of  which  at  least  are  furnished 
with  weapons. 

2.  Every  ship  or-vessel  that  proceeds  to  sea  on  privateering,  is 
to  be  commissioned  by  a  person  who  is  skillful  in  navigation,  and 
who,  before  he  is  entrusted  with  his  commission,  has  signed  his 
name  upon  oath  to  these  regulations  and  promised  to  obey  them, 
as  well  as  any  other  orders  communicated  to  him,  through  our 
Royal  Board  of  Admiralty. 

3.  The  commissions  for  privateers  are  to  be  to  the  follovring 
purport': 

"  According  to  his  majesty's  most  gracious  orders,  it  is  hereby 
made  known  to  all  persons  concerned,  that  owner  of  the 

ship  or  vessel  burden  lasts  according  to  the  royal  bill 

dated  the  28th  of  March,  1810,  has  obtained  permission  to  fit  out 
the  said  ship  or  vessel  commanded  by  in  order  to  cruize 

against  our  enemies,  (being  furnished  with  guns  or  other  weapons) 
for  the  purpose  of  capturing,  or  if  necessary,  destroying  all  ships 
or  vessels  belonging  to  the  crown  of  Great  Britain  or  its  subjects, 
or  of  stopping  and  carrying  in,  in  order  to  be  lawfully  examined, 
such  ships  as  are  suspected  to  belong  to  the  said  power,  or  to  b« 
connected  with  it,  in  a  manner  incompatible  with  the  laws  of  neu- 
trality. The  owner  has  deposited  the  security  ordered,  and  the 
commander  has  declared  upon  his  sacred  oath  to  obey  the  royal 
orders  issued  out  for  privateering  as  well  as  such  others  as  may 
be  given  from  the  Royal  Board  of  Admiralty  for  this  purpose. 

The  Royal  Boaard  of  Admiralty^  Copenhagen. 

Signed  and  sealed. 

4.  Petitions  to  obtain  commissions  for  privateering  are  to  be 
sent  in  to  the  magistrate  of  that  place  whence  the  ship  or  vessel, 
destined  for  privateering,  is  to  be  fitted  out       ' 
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'He  who  obtains  tueh  a  eommusion  ought,  at  seetirity  for  toeh 
damage  as  might  be  occasioned  by  an  illicit  use  made  of  th.e  com- 
mission, to  find  bail  to  the  magistrate  for  a  certain  sum  from  1000 
to  15,000  riz  dollars.  The  magistrate  in  fixing  this  sum  is  to 
take  reference  to  the  number  of  the  c^ew  of  the  ship,  so  that  se- 
curity at  all  events  be  given  to  the  amount  of  1000  rix  dollars,  but 
as  to  the  rest,  that  the  sum  of  100  rix  dollars  is  computed  for  each 
man  on  board. 

Further  are  the  owners  as  well  as  the  commander,  (the  former 
with  the  vessel,  the  latter  vnth  his  person  and  property)  responsi* 
ble  fop  all  such  damage  that  may  be  done  to  the  ship  captured. 

5.  Those  privateers  to  whom  lawful  commissions  have  been 
granted,  are  allowed  to  carry  the  royal  Danish  pendant  and  ensign 
with  our  royai  cypher  in  the  middle  of  it,  referring  ourselves  as  to 
the  rest,  to  the  regulations  ordered  in  the  bill  of  the  1 1th  of  Janu- 
ary, 174d. 

0.  The  privateer  is  bound,  as  ftir  as  it  lies  in  his  power,  to 
take  and  carry  in  for  condemnation  all  such  ships  and  vessels,  as 
belong  to  apd  are  proved  to  be  the  property  of  the  subjects  of  the^. 
crown  of  Great  Britain. 

He  is  also  permitted  to  bring  in  for  examination  every  othev 
ship  or  vessel,  the  neutrality  of  which,  according  to  the  10th  seo- 
tion  of  these  regulations  is  not  lawfully  proved,  or  against  which 
grounded  suspicions  may  be  formed  upon  any  of  the  reasons  men- 
tioned in  the  12th  section. 

Further — he  is  authorized  to  carry  in  all  such  ships  as  may 
have  passed  the  Sound  or  the  Belt,  without  paying  the  duty  order- 
ed and  which  consequently  have  no  certificate ;  the  penalty  (being 
the  double  of  the  duty  ordered)  to  be  forfeited  to  him. 

7.  No  privateer  is  allowed,  (under  punishment  of  losing  his 
commission^,  or  any  other  punishment  according  to  circumstances) 
to  stop  any  ship  or  make  any  use  of  his  commission  vnthin  the 
territories  of  a  ftriendly  or  neutral  power,  which  generally  are 
•opposed  to  reach  one  league  from  shore. 

With  regard  to  privateering  at  Oresound,  it  is  to  be  observed 
that  the  privateers  must  avoid  approaching  the  Swedish  batteries 
or  shore  so  near  that  they  might  be  reached  by  their  guns. 

8.  As  we  acknowledge  as  an  inevitable  rule  that  free  ship  con- 
stitutes free  cargo,  we  hereby  most  positively  forbid  every  criuser 

No.  XIV.  N 
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fomkhed  with  eommissioii  m  privalaer,  to  ei^tiire  asy  ihip  be- 
longing to  powers  that,  are  neutral  or  in  friendly  relation  with  ua^ 
(whomsoever  the  eargo  may  belong  to)  provided  the  papers  re- 
garding the  ship  or  the  expedition  are  in  proper  order,  and  the 
ship  has  no  contrabands  of  war  on  board  bound  to  any  coun- 
try belonging  to  his  Britannick  majesty,  nor  be  under  any  of 
those  predicaments  mentioned  in  the  6th  sec.  as  subject  to  con* 
deamaftion. 

9.  As  free  ship  constitutes  free  cargo,  thus  on  the  other  hand, 
]M>stile  ship  constitutes  hostile  cargo. 

10.  The  ship's  papers,  nHuoh  according  to  the  e^th  seetioxi 
ought  to  be  in  proper  order,  are  the  following : 

The  sea  passport  issued  out  by  the  government  of  that  coun- 
try whereof  the  ship's  owner  is  a  subject,  or  by  a  magistrate  au- 
thorised by  such  government.  Instead  of  this  document,  howe- 
ver, any  other  legal  document,  proving  that  the  commander,  by 
that  government  whose  real  subject  he  is,  mediate  or  immediate, 
is' authorised  to  use  that  neutral  flag  he  sails  under  on  his  present 
toyage,  shall  be  accepted  of  and  credited. . 

The  bill  of  sale  or  purchase  of  the  ship,  in  case  he  that  had 
the  ship  built  disposed  of  her  to  another,  then  both  documents  (ae 
vrell  that  of  her  building  as  that  of  the  purchase  are  requisite) 
provided  both  circumstances  be  not  mentioned  in  one  and  the 
same  document  In  case  the  ship  formerly  had  been  captured 
es  prise,  as  such  condemned,  then  the  act  of  condemnation  serves 
in  lieu  as  well  of  the  document  stating  where  the  ship  was  built 
as  of  the  bill  of  purchase,  this  is  however  upon  a  condition  that  a 
proper  document  of  the  auction  held  over  the  ship  or  any  other 
proper  document  proving  the  lawful  disposal  of  her,  is  annexed  to 
the  act  of  condemnation. 

To  ships,  which,  after  having  been  formerly  condemned  in  a 
foreign  state,  and  to  those  bought  by  neutral  citisens  proceed 
thence  only  with  ballast  home,  the  act  of  condemnation  with  the 
document  of  this  auction  or  any  other  document  of  her  being  ce- 
ded over  to  another  person,  ought  to  be  a  full  substitute  in  lieu  of 
the  other  papers  ordered,  the  ship's  journal  excepted. 

Bill  of  gauge,  which  must  be  issued  out  by  the  officer  appoint- 
ed to  measure  ships  at  the  place  where  the  ship  is  stated  to  be- 
long to ;  it  ihust  agree  with  the  passport,  or,  which  is  instead  ef  it, 
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The  KbI  or  roU  of  the  crew  properly  certified  by  the  respee- 
tive  officers ;  a  fall  and  clear  aecoant  of  all  the  porsons  foand  od 
board,  and  not  stated  in  the  roll,  is  also  requisite.  This  list  also 
must  prove,  that  neither  the  captain,  mate,  supercargo,  faetor, 
commissioner,  nor  more  than  one  third  part  of  the  crew  are  Bri- 
tish  subjects. 

The  receipt  for  having  paid  the  duty  or  custom ;  this  doeu* 
ment  is  also  to  state  where  the  cargo  was  shipped,  and  whithw  it 
was  bound. 

The  charter  party  or  bill  of  lading,  or  if  no  charter  party  was 
written,  then  only  the  bill  of  lading,  which  ought  to  state  whither 
the  ship  was  bound  :  and  finally. 

The  ship's  journal  of  the  whole  voyage  mentioned  in  the  pass- 
port,  with  an  exception  of  such  ships  which  only  sail  from  one 
port  in  the  Baltick  to  another. 

1 1 .  As  good  and  lawful  prizes  are  to  be  considered : 

All  such  ships  as  evidently  belong  to  the  crown  of  Great  Bri* 
tain,  or  to  subjects  of  his  Britannick  majesty,  in  whatever  part  of 
the  world  they  may  reside. 

Such  ships  as  carry  on  a  smnfg;ling  trade  to,  or  from  Great 
Britain  or  the  countries  which  are  under  the  dominions  of  the 
said  power,  by  feigned  and  forged  papers  of  clearance,  as  well 
outward  as  homeward  bound,  sail  to  the  abovementioned  coun- 
tries from  such  places  wherein  no  clearance  is  allowed,  or  from 
these  countries  to  a  place  where  no  admittance  from  thence  is  al- 
lov^ed. 

Such  ships  as  either  entirely  or  partly  are  loaded  with  contra- 
bands 6f  war,  and  which  are  proved  to  be  bound  to  harbours  in 
Oreat  Britain,  or  which  have  on  board  officers  or  privates  that  are  . 
engaged  or  are  to  be  engaged  in  the  service  of  the  enemy,  as  well 
as  such  ships  that  might  approach  a  squadron  which  blockades  a 
Danish  city  or  harbour,  or  province,  in  order  to  trade  with  the 
enemy  for  provisions  or  refreshments. 

Such  ships  the  crew  of  which  with  force  oppose  the  examina* 
tion  of  the  privateer.  In  like  manner  those  ships  that,  notwith- 
stonding  their  fiag  is  considered  neutral,  as  weH  with  regard  to 
Great  Britain  as  the  powers  in  war  wiUi  the  same  nation,  stSll  ei- 
ther in  the  Atlantick  or  Baltick,  have  made  use  of  Engltsht^onvoy. 
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Soeh  Danish,  Norwegian,  ^r  relative  to  Great  Britain,  hostile 
fhfp,  which  after  having  been  captured  bj  the  enemy,  is  re>cap« 
tured,  a  third  part  of  the  value  of  the  ship  and  cargo  thus  re-cap^ 
.tared,  is  due  to  the  captor,  whether  such  ship  be  taken  before  or 
alter  the  expiration  of  the  space  of  twenty-fbur  hoars,  the  two- 
thirds  to  be  returned  to  the  owner.  If  such  ships  on  the  contra^.. 
Ty  are  recaptared  which  as  well  with  regard  to  us  as  to  the  ene- 
my, are  neutral,  the  re-captor  is  to  be  x>aid  an  equivalent  for  his 
danger  and  trouble  according  to  the  decision  of  the  court  of  jus* 
tiee. 

12.  As  suspected  and  subject  to  a  further  examination  may  be 
brought  up : 

Boch  ships  as  are  not  furnished  with  the  documents  mentioned 
in  the  tenth  section. 

Such  ships  as  have  double  papers  or  documents,  which  accor- 
ding to  appearance  are  Mse. 

6ach  ships,  from  which  papers  have  been  thrown  overboard, 
0r  hj  other  meana  deetroyed,  particularly  if  this  has  taken  place 
after  the  privateer  was  within  sight. 

Those  ships,  the  commanders  of  which  have  refused  to  com- 
ply with  the  privateer's  request  to  open  such  recesses,  wherein 
contrabands  of  war  or  documents  relating  to  the  expedition  of  the 
ship  are  suspected  to  be  concealed. 

Ships  under  the  above  named  predicaments  are  to  be  treated 
according  to  the  preceding  sections,  provided  the  suspicion  against 
them  be  not  removed  by  authentick  proofs  of  their  neutrality  and 
lawful  destination. 

IS.  As  contraband  of  war,  (as  mentioned  in  the  11th  section) 
are  to  be  considered:  guns,  mortars,  and  all  kinds  of  v^eapons,' 
pstols,  bombs,  grenadoee,  balls,  firelocks,  €in^stones,  matches, 
gun-powder,  saltpetre,  sulphur,  breast- plates,  swords,  bandoliers, 
cartouches,  saddles  and  bridles:  such  articles  as  the  above  men- 
tioned, however,  excepted,  as  are  necessary  to  the  defence  of  the 
ship  and  crew. 

When  the  privateer  meets  a  ship  that  goes  by  a  friendly  or 
neutral  flag,  he  is  to  hail  the  commander  in  order  to  make  him 
come  on  board  with  his  ship^s  documents. 

If  these  are  in  proper  order,  he  is  directly  to  sufffer  the  ship  to 
proceed  on  her  voyage,  without  demanding  any  thing  of  whatever 
natule. 
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If  on  the  contrary  he  finds  ground  to  suspect  unfiur  dealing, 
he  is  allowed  to  go  on  board  the  vessel  to  examine  her  mere  tho- 
roughly. 

14.  During  this  examination,  he  must  not  yenture  to  break 
open  any  drawers,  chests,  trunks,  barrels,  casks,  or  any  thing  else 
wherein  the  cargo  may  be  put  up,  nor  in  any  usurping  manner 
investigate  into  such  part  of  the  cargo  that  may  lay  scattered 
about  in  the  ship ;  but  when  he  has  a  suspicion  of  contraband  of 
war  or  suspicious  papers  being  concealed  any  where,  he  is  to  or- 
der the  commander  to  open  such  recesses  which  are  supposed  to 
contain  them,  and  afterwards  again  to  lock  them. 

That  privateer  who  acts  contrary  to  these  orders  is  to  pay  the 
damage,  forfeit  his  commission,  and  besides  be  punished  accor- 
ding to  the  circumstances. 

15.  If  a  privateer  brings  up  a  ship,  he  is  forbid  under  the  same 
penalty  as  mentioned  in  the  J 4th  section  to  unload,  sell,  change, 
or  in  any  other  way  to  dispose  of,  or  part  with  any  part  of  the 
cargo,  but  he  ought  in  concert  with  the  captain,  purser,  or  mate 
of  the  ship  captured,  as  far  as  possible,  to  seal  and  lock  up  the 
whole  of  the  cargo  unopened  (as  far  as  the  preservation  of  the 
cargo  does  not  require  the  contrary)  to  any  of  those  places  that 
are  mentioned  afterwards. 

17.  In  case  of  necessity,  he  is  permitted  to  take  victuals  and 
ammunition  out  of  the  ship  captured,  but  he  is  to  give  the  mas- 
ter of  her  a  list  of  it,  signed  by  himself. 

If  the  ship  carried  in,  afterwards  be  condemned  in  his  favour, 
what  has  been  thus  taken  away,  is  to  be  deducted  from  his  share, 
but  in  case  the  ship  be  not  condemned  he  is  to  refund  in  money 
what  has  been  taken  out  of  the  ship. 

18.  All  papers,  passports,  letters  and  journals,  the  privateer, 
after  having  perused  them,  shall  be  obliged  to  put  up  and  seal,  to 
which  the  master  of  the  ship  adds  his.  They  remain  in  the  pos- 
session of  the  privateer  unopened  until  they  may  be  delivered  up 
to  the  magistrate  of  the  place  where  the  ship  is  brought  in. 

19.  The  privateer  is  to  proceed  to  sea  from  a  harbour  within 
our  dominions  ;  the  prizes  he  may  happen  to  make  during  the  ex> 
X»edition,  are  to  be  carried  to  such  a  toll<qplace  in  Denmark,  Nor- 
way, Sleswick  or  Hdstein,  as  he  may  find  most  convenient,  or  to 
the  nearest  place  where  he  may  be  protected  by  military  force, 
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bat  to  mo  foteign  places,  at  the  risk  of  losing  bis  commissioii  and 
the  som  deposited  as  security,  unless  he  is  forced  to  do  so  by 
•tress  of  weather,  for  want  of  provisions,  or  by  being  pursued  by 
the  enemy ;  and  if  this  be  the  case  he  shall  be  bound,  (without 
meanwhile  breaking  the  bulk)  to  proceed  with  the  first  favoura- 
ble wind  to  a  custom-place  within  our  dominions. 

20.  If  the  cargo,  however,  consists  of  goods,  which  according 
to  their  nature  easily  are  spoiled,  or  the  ship  through  average  can- 
not proceed  on  her  voyage,  be  is  permitted  to  apply  to  the  ma- 
gistrate of  the  place  where  he  enters,  in  case  it  be  within  our  do- 
minions, and  in  foreign  countries,  to  the  nearest  Danish  consul, 
who  are  to  take  such  measures  as  are  the  most  proper  for  the 
preservation  of  the  ship  and  cargo. 

21.  As  soon  as  the  privateer  enters  into  any  harbour  vHthin 
•or  dominions  with  a  prise,  he  is  directly  to  apply  to  the  judge 
of  the  place,  who  immediately,  and  at  furthest  within  24  hours, 
is  to  undertake  and  finish  the  examination  as  well  of  the  priva- 
teer and  her  crew  as  of  the  master  of  the  ship  captured,  together 
with  the  crew  and  passengers ;  he  is  minutely  to  examine  and 
cross-examine  them  about  the  ship's  course  according  to  the  jour- 
nal and  other  circumstances ;  he  is  to  investigate  into  the  authen- 
ticity of  the  ships  documents  mentioned  in  the  10th  section,  the 
passports  of  the  passengers,  their  situation  on  board,  voyage  and 
errand,  as  well  as  the  place  where  the  ship  was  seized,  the  con- 
duct of  the  privateer  before,  under,  and  after  the  capture,  and  in 
short,  be  is  to  examine  into  every  thing  necessary  to  the  illustra- 
tion of  the  case. 

22.  During  the  proceeding,  it  is  the  duty  of  the  judge  in  ge- 
neral to  consider  the  interest  of  both  parties  in  the  most  carefid 
manner,  and  before  the  final  decision,  summon,  as  well  the  priva- 
teer as  in  particular  the  master  of  the  ship  captured^  to  declare 
whether  they  wish  for  any  further  illustrations,  or  have  any  thing 
further  to  observe,  upon  which  he  is  to  receive  and  to  reflect  upon 
the  claims  of  both  parties. 

The  utmost  attention  and  zeal  in  this  respect  are  hereby  in- 
culcated on  all  judges,  the  more  so,  as,  in  order  to  promote  the 
quick  expedition  and  discharge  of  justice,  so  necessary  in  law  pro* 
ceedings  (and  in  particular  for  the  ship  captured  that  may  expect 
a  release)  we  have  suffered  the  parties  to  meet  by  pr<«ies  before 
tht  High  Court  of  Admiralty. 
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23.  The  judge»  attended  by  two  eitizeiis  rending  at  the  plao6 
duly  sworn,  is  to  take  down  a  true  inventory  and  it  b  to  be 
observed :  that  this  is  to  be  taken  of  the  cargo  according  to 
the  contents  of  the  ship's  documents  and  no  unloading  to  take 
place  unless  the  privateer  insists  upon  it,  or  the  judge  has  ground* 
ed  suspicions  of  unfair  dealing  which  might  be  discovered  by  the 
unshipping  or  other  circumstances  might  render  it  necessary  for 
the  preservation  of  the  cargo. 

^.  This  being  observed,  and  the  case  by  the  respective  judge 
discussed  so  far  that  sentence  at  the  prize-court  may  be  pronoun- 
ced, the  proceedings  of  the  court  ought  to  be  taken  by  the  secre- 
tary and  to  be  sent  by  a  speedy  messenger  to  the  said  court  to* 
gether  with  the  inventory  and  the  rest  of  the  documents.  The 
judge  then  informs  both  parties  that  the  case  will  be  decided  upon 
by  the  prize-court  as  soon  as  posdble,  and  that  no  further  sum- 
mons before  that  court  will  take  place. 

25.  To  judge  of  priaecases  in  the  first  instance  we  have  ap- 
pointed : 

A  prize-court  for  the  Island  of  Zealand,  LoUand,  Falster,  Mo- 
en  and  neighbouring  islands  (the  island  of  Samspe  excepted)— It 
is  held  at  Copenhagen : 

One  for  the  northern  parts  of  Jutland  and  the  dioceses  of  Fy- 
on  and  Samsoe ;  this  is  held  at  Aarhus. 

One  of  the,  dukedoms  of  Sleswick  and  Holstein  held  at  Flen»> 
burgh. 

One  for  each  of  our  provinces  of  our  kingdom  of  Norway, 
held  in  the  capital  of  the  respective  province. 

One  for  the  islands  of  Bomholm  and  Cristianso*e  held  at 
Ronne. 

Each  of  these  courts  to  be  constituted  of  a  justitiarius  (presi- 
dent) and  two  assessors,  among  whom  an  officer  of  our  navy. 

A  secretary  is  appointed  at  each  of  these  courts. 

26.  If  the  prize-court  finds  any  further  illustrations  necessa- 
ry in  a  case,  the  court  ought  to  charge  the  judge  who  has  held 
the  examination,  to  procure  such  as  may  be  wanted. 

27.  At  the  making  up  of  the  sentence,  every  circumstance 
ought  most  minutely  to  be  considered,  no  other  letters  or  proofs 
boweyer  ought  to  be  taken  into  consideration,  but  such  as  were 
(ooiid  on  board  the  ship  when  she  was  captured,  as  it  is  only  left 
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'  to  the  High  Court  of  Adminilt j  to  decide  how  far  any  of  the  par- 
ties may  be  allowed  to  produce  farther  evidence  or  proofs. 

The  final  iasue  of  the  sentence  of  the  prize-court,  is  to  be  pub- 
lished in  the  official  tidings  of  the  province  by  the  secretary  of 
the  court,  the  sentence  itself  upon  the  demand  of  the  parties,  is 
Immediately  to  be  copied  and  delivered  to  them  for  their  far- 
ther use. 

28.  If  any  of  the  parties  wish  to  appeal  from  the  sentence  of 
the  prize-court,  he  ought  to  declare  such  intention  within  tweftty- 
four  hours  after  the  annunciation  of  the  sentence  to  his  antago- 
nist, and  afterwards  within  the  space  of  eight  weeks  procure  sum- 
mons from  the  High  Court  of  Admiralty,  which  is  held  in  our  roy- 
al residence  Copenhagen,  and  give  proper  warning  to  the  judge 
and  his  antagonist,  agreeable  to  the  bill  of  April  30th,  1806,  con* 
taining  the  instructions  for  the  High  Court'of  Admiralty. 

The  summons  of  appeal  in  Zealand  are  applied  for  in  the  High 
Court  of  Admiralty.  Out  of  2<ealand  the  chief  magistrates,  and 
at  Bomholm,  and  at  Christianso'e,  the  govemours  are  authorized 
to  issue  out  such  summons  in  behalf  of  the  High  Court  of  Admi- 
ralty. 

When  the  case  is  decided  by  the  said  court  no  farther  appeal 
is  granted. 

29.  If  a  privateer  bring  in  a  ship  upon  any  other  foundation 
than  those  authorized  in  this  our  royal  bill,  he  is  not  only  to  de- 
fray all  the  expenses  of  the  case,  but  moreover  to  repay  all  thn 
damage  suffered  by  the  ship  on  account  of  this  seizure. 

If,  on  the  contrary,  the  capture  is  grounded,  the  privateer  is 
without  any  responsibility,  though  the  ship,  upon  the  foundation 
of  certain  circumstances,  is  released ;  in  this  case  the  expenses 
arising  from  the  case  and  capture,  are  to  be  defrayed  out  of  the 
ship. 

If  any  of  the  parties  without  any  sufficient  ground,  appeal  from 
the  sentence  pronounced,  he  may  expect  (if  his  antagonist  insists 
upon  it)  to  be  sentenced  to  pay  the  loss  he  thereby  may  have  suf- 
fered, besides  the  expenses  of  the  law-suit 

SO.  When  any  ship  captured  is  condemned  in  favor  of  the  ci^ 
tor,  he  is  not  allowed  to  dispose  of  the  ship  and  cargo  according  to 
pleasure,  but  both  parts  are  to  be  sold  generally  at  the  place 
where  the  ship  is  brought  in.— -Out  of  the  amount  of  the  sale. 
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besides  the  QStml  salary,  one  per  centum  is  to  be*  paid  to  the  hos- 
pital of  invalid  sailors  at  Copenhagen,  which  sum,  it  is  the  duty 
of  the  judge  to  receive  and  transmit  to  the  direction  of  the  said 
institution,  receiving  their  quittance. 

31.  The  privateers  are  exempt  from  paying  the  usual  duty; 
no  clearance  of  duty  is  oonseqoently  requisite  at  their  setting  out; 
at  their  return  they  need  only  to  announce  their  arrival  at  the 
custom-house,  in  order  that  it  may  be  ascertsuned  they  import  no 
goods.  Out  of  the  goods,  on  the  contrary,  v^hich  are  carried  in 
and  condemned,  all  duties  of  every  denomination  are  to  be  paid^ 
similar  to  other  goods  imported. 

32.  The  expenses  before  the  court  in  prize-cases  we  have  fixed 
in  a  particular  bill  for  this  purpose ;  in  the  like  manner  we  have 
ordered  the  sum  to  be  paid  for  commissions  of  privateering. 

.S3.  Every  captor  of  a  ship,  either  hostile  or  suspected,  is  to 
take  care  of  the  victualling  the  crew,  from  the  time  of  the  capture 
till  the  sentence  of  the  prize-court  is  pronounced,  the  expenses 
to  be  defrayed  out  of  the  ship,  when  the  case  is  closed. 

In  the  like  manner,  and  upon  the  same  condition,  the  victual- 
ling of  the  crew  of  the  ship  captured,  while  the  case  is  pending 
before  the  High  Court  of  Admiralty,  is  to  be  furnished  by  the  cap- 
tor, provided  the  sentence  of  the  prize  court  be  appealed  to  by  the 
captor.  The  captor,  on  the  contrary,  if  he  has  won  the  case  be- 
fore the  prize-court,  and  appeal  is  made  by  the  captured,  is  not 
bound  to  feed  the  crew,  unless  the  master  of  the  ship  gives  full 
security  for  the  expenses  paid  on  this  account. 

34.  The  magistrate  of  the  place  is  to  receive  and  deliver  up  to 
the  nearest  fort,  such  of  the  crew  of  a  ship  captured  and  condem- 
ned, as  are  subjects  of  the  British  crown,  where  they  are  consi- 
dered as  prisoners  of  war ;  as  far  as  they  prove  to  be  subjects  of 
neutral  or  amicable  powers,  they  are  to  be  delivered  up  to  their 
respective  consuls. 

35.  We  do  hereby  forbid  our  magistrates  or  other  officers  to 
whom  we  have  entrusted  the  execution  of  these  our  orders,  or 
who  are  employed  in  the  proceeding  or  decision  of  prize-cases,  to 
partake  in  any  expedition  of  privateering.  Nor  must  any  auc- 
tioneer, who  is  commissioned  to  sell  any  ship  or  cargo  condem- 
ned, buy  them  on  his  own  account. 

No.  XIV.  O 
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36.  A  copy  of  these  regulations  and  instractions  for  privateera 
to  be  on  board  of  every  privateer. 

These  be  our  will  and  orders,  according  to  which  every  one  is 
to  conform. 

Our  royal  residence  of  Copenhagen,  10th  March,  1810. 

Under  our  royal  hand  and  teal.       (l.  s.) 

KAAS,  BULOW, 

COLD,  MOMRAD. 

KNUD8EN, 


BALTIMORE  COUNTY  COURT- 

OetoheTf   1811. 

Henrietta  Gait  v.  Merryman,  Sheriff. 

JUtachmtnt  on  money  in  the  hands  of  the  sheriff,  unAer  fi.  fa. 

Court.— Money  in  the  hands  of  the  sheriff  is  not  the  property 
of  the  plaintiff  until  it  is  paid  over ;  and  therefore  it  is  not  liahle 
to  he  attached  for  his  dehts.  Courts  will  not  suffer  the  execution 
of  one  process  to  interfere  vnth  another.  If  this  money  may  he  at- 
tached, you  prevent  the  sheriff  from  bringing  it  into  court,  as, 
by  the  writ,  he  was  ordered. 

Attachment  Quctshed, 

J.  Scott  for  plaintiff-^HoFFUAN  for  defendant. 
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CIRCUIT  COURT  OF  THE  UNITED  STATES. 
MARYLAND  DISTRICT. 

May  term,  1812. 

Benjamin  Hitchen^  et  al.  v.  Wm.  WUson  &  Sons. 

This  was  &  libel  for  wages.  The  vessel  had  been  captured 
and  condemned.  Pending  the  appeal  she  was  restored  to  the  un- 
derwriters, to  whom  she  had  been  abandoned,  upon  a  compro- 
mise. The  defendants  were  willing  to  pay  the  seamen's  wages, 
after  deducting  the  expense  of  recovering  the  property.  But  the 
District  Court  decreed  full  wages ;  and  the  sentence  was  affirmed 
in  this  court. 


John  Wesley,  et  al.  v.  James  Biays. 

Libel  for  wages.  The  vessel  was  captured  and  sent  in  for 
adjudication.  The  master  offered  to  discharge  the  seamen  and 
find  passages  home  for  them,  but  they  refused  to  quit  the  ship. 
She  was  condemned ;  but,  upon  appeal,  the  decree  was  reversed. 
The  vessel  then  prosecuted  her  voyage  and  returned  to  Baltimore. 
The  District  Judge,  decreed  wages  for  the  whole  time,  including 
the  delay  at  the  port,  where  the  vessel  was  sent  in  for  adjudica- 
tion, which  sentence  was  affirmed  by  this  court. 
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Baxter  v.  Biays. 

Biajs  was  bail  for  one  Merrihu.  After  the  m.  fa.  issued, 
and  within  the  time  allowed  by  the  role  for  a  surrender  of  prin- 
cipal, Biays  surrendered  Merihu  before  Houston,  J.  during  va- 
cation, who  ordered  an  txonsretur  to  be  entered.  But  by  Da- 
Tal,  Ch.  J. — there  is  no  law  authorizing  a  surrender  before  a 
judge  at  his  chambers,  nor  is  there  any  rule  of  court  to  that  ef- 
fect   It  was  once  attempted  before  Judge  Hanson,  and  refused. 


Jones,  et  al.  v.  Smith  and  Buchanan. 

Libel  for  seamen's  wages.  The  libellants  were  shipped  ia 
December,  1807,  on  board  the  ship  Rebecca,  for  a  voyage  from 
Baltimore  to  Batavia,  and  thence,  if  required,  to  one  or  more 
ports  beyond  the  cape  of  Good  Hope,  and  back  to  Baltimore. 
On  the  18th  of  May,  1808,*  the  vessel  arrived  at  Batavia,  and 
completed  her  unladipg  3d  June.  On  the  27th  April,  1809,  she 
sailed  thence  for  Japan,  in  the  employment  of  the  Dutch  govern- 
ment On  the  24th  May  she  was  captured  by  the  British  and 
sent  to  Bombay,  ^here  she  was  condemned,  on  the  3d  January, 
1810,  as  being  Dutch  property,  and  as  infringing  the  orders  in 
council,  for  the  prevention  of  trade  in  enemies'  ports.  (7th  Jan. 
nth  Nov.) 

There  were  three  descriptions  of  claimants.  1st.  The  admi- 
nistrators of  seamen  who  died  at  Batavia.  2d.  Those  who  died 
after  leaving  Japan  and  before  the  capture.  3d.  Those  who  re- 
turned to  Baltimore.  - 

For  the  Libellants,  It  is  troe  that  where  a  voyage  is  broken 
up  the  seamen  lose  their  wages  ;  but  this  is  a  principle  of  law 
which  should' apply  to  them  with  as  little  rigour  as  possible. 
When  a  voyage  is  divisible  into  many  parts,  the  seamen  are  en- 
entitled  to  each  part  aa  sooii  as  it  is  performed.     Thi^t  part  is  an 
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entire  voyage,  though  a  loss  may  ha^ipen  afterwards.  This  is  a 
mitigation  of  the  former  rule,  by  which  seamen  were  made  in- 
surers of  the  voyage.  In  contracts  of  freight,  if  the  charterer 
does  any  act  by  which  the  goods  or  vessel  are  lost,  he  jnust  nev^- 
theless  pay  the  whole  freight.  So  in  insurance,  if  a  deviation  be 
committed,  the  insurer  is  discharged.  In  this  case,  the  long  de- 
lay at  Batavia  was  a  deviation — and  consequently  a  termjnaticn 
of  the  lirst  voyage.  What  reason  was  there  for  such  a  delay?  If 
the  seamen  could  be  kept  there  one  year,  their  articles  would 
hold  them  there  half  a  century,  or  any  indefinite  term.  Batavia 
was  held  out  as  the  chief  port,  the  terminus  ad  quern  ;  and  the 
ports  "  from  thence'  were  to  be  visited  in  continuation  of  that 
voyage.  The  voyage  to  Japan  was  a  new  voyage,  and  entirely  out 
of  the  usual  course  of  business.  The  taking  on  board  a  Dutch 
governour  and  Dutch  property  was  an  increase  of  the  peril,  be- 
cause it  subjected  the  vessel  to  suspicion  and  condemnation,  and 
it  would  be  very  unreasonable  to  make  the  seamen  incur  a  hazard 
which  was  never  communicated  to  them. 

For  the  Respondents.  The  whole  contract  respeo^g  billg 
of  exchange  arises  from  legal  implication  :  not  a  word  is  inserted 
by  legal  implication.  So  it  is  in  the  mariner's  contract ;  every 
seaman  knows  what  his  contract  binds  him  to  do.  It  is  immate- 
rial if  he  is  ignorant  of  his  duty — for  the  law  will  not  believe  him. 
What  benefit  has  the  owner  derived  if  the  mariner  perform  but 
a  part  of  the  voyage.  Here  the  owners  lost  the  whole  voyage, 
and  the  court  is  called  upon  to  apportion  the  contract.  The  ves- 
sel was  at  Batavia  during  the  operation  of  the  embargo,  and  the 
seamen  subsisted  at  the  expense  of  the  ov^ners.  If  the  seamen 
had  been  brought  home  they  would  have  been  idle. 

The  law  of  insurance  may  safely  be  allowed  to  apply  to  this 
case.  The  stay  at  Batavia  was  not  only  reasonable  but  absolutely 
necessary,  by  reason  of  the  embargo.  It  is  absurd  to  contend 
that  seamen  are  entitled  to  know  what  shall  be  the  operations  of 
a  voyage.  Such  a  doctrine  is  practically  pernicious  to  the  state, 
and  destructive  of  all  commercial  enterprize. 

If  the  sailing  from  Batavia  be  a  new  contract,  where  is  it? 
Whether  that  new  contract  arise  from  implication  or  record  is 
immaterial ;  for  that  voyage,  if  it  be  called  a  new  yoyage,  was 
entirely  broken  up  by  the  capture. 


Digitized' by  VjOOQIC 


278 

Duval,  Cb.  J  — This  is  a  case  depending  on  the  tenns  of  the 
shipping  articles.  The  voyage  was  to  commence  at  Baltimore, 
and  proceed  to  Batavia ;  thence,  if  required,  to  one  or  more  ports 
beyond  the  cape  of  Good  Hope,  and  back  to  Baltimore. 

The  terms  of  the  articles  are  plain,  and  must  have  been  clear- 
ly understood  by  the  parties.  There  is  a  diflference  of  opinion  as 
to  the  effect  of  the  voyage,  from  Baltimore  to  Batavia ;  the  dif- 
ference commences  there.'  On  the  one  hand,  it  has  been  contend- 
ed that  the  extension  of  the  voyage  to  Japan,  was  not  justified  by 
the  articles,  and  that  the  ship  was  engaged  in  an  unlawful  com- 
merce ;  on  the  other,  that  it  was  in  pursuance  ot  the  terms  of  the 
articles,  and  that  that  commerce  was  lavirful. 

The  court  have  no  doubt  on  this  point.  It  appears  to  them  to 
be  within  the  letter  and  spirit  of  the  shipping  articles,  and  that 
there  was  nothing  in  the  voyage  repugnant  to  the  principles  of 
neutral  rights.  The  condemnation  at  Bombay  under  the  orders 
in  council  cannot  be  regarded  by  this  court.  This  court  denies 
the  legality  of  the  orders  in  council,  which  are  founded  on  the 
prostration  of  the  principles  of  neutral  rights  and  in  their  deci- 
aions  they  will  respect  only  the  general  law  of  nations. 

The  only  question  about  which  a  doubt  can  arise,  is,  as  to  the 
time  when  the  claim  of  the  mariners  lor  wages,  whilst  at  Bata- 
Tia,  shall  cease. 

The  court  think  it  a  case  in  which  they  ought  to  exercise  a 
discretion,  more  particularly  as  the  vessel  waited  at  Batavia  for 
some  time,  for  instructions. 

They  are  of  opinion,  and  so  order,  adjudge  and  decree,  that 
the  niiariners  be  paid  to  an  intermediate  day  between  the  third 
day  of  June,  1808,  the  time  when  the  vessel  w^s  unladen,  and  the 
27th  April,  1809,  the  time  of  her  sailing  from  Batavia,  that  is  to 
say,  until  the  15th  November,  1808. 

That  the  representatives  of  the  mariners  who  died  before  that 
day,  receive  wages  until  the  time  of  their  decease ;  and  of  them 
who  died  afterwards,  receive  in  common  with  the  survivors,  until 
the  15th  November,  1808. 

Scott,  Brice  and  Harper,  for  libdlants. 

PuRviANCB  &  PiNKNBY, /or  respondents. 
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HIGH  COURT  OF  ADMIRALTY. 
JVay  SOth,  1811. 

Fox  and  others — Judgment. 

Sir  William  Scott. — This  was  the  case  of  an  American  ves- 
•el  which  was  taken  on  the  15th  of  November,  1810,  on  a  voyage 
from  Boston  to  Cherbourg.  It  is  contended,  on  the  part  of  the 
captors,  that  under  the  orders  in  council,  of  26th  April,  1809,  this 
ship  and  cargo,  being  destined  to  a  port  of  France,  are  liable  to 
confiscation.  On  the  part  of  the  claimants  it  has  been  replied,  that 
the  ship  and  cargo  are  not  confiscated  under  the  orders  in  coun- 
cil; first,  because  these  orders  have,  in  feict,  become  extinct, 
being  professedly  founded  on  measures  which  the  enemy  had  re- 
tracted; and  secondly,  that  if  the  orders  in  council  are  to  be  con- 
sidered as  existing,  there  are  circumstances  of  equity  in  the  pre- 
sent case,  and  in  the  others  that  follow,  which  ought  i|^  induce 
the  court  to  hold  them  exonerated  from  the  penal  effect. of  these 
orders. 

In  the  course  of  the  discussion  a  question  has  been  started,  what 
would  be  the  duty  of  the  court  under  orders  in  council  that  were 
repugnant  to  the  law  of  nations  ?  It  has  been  contended  on  one 
side,  that  the  court  would  at  all  events  be  bound  to  enforce  the 
orders  in  council :  on  the  other,  that  the  court  would  be  bound  to 
apply  the  rvle  of  the  law  of  nations  applying  to  the  particular 
case,  in  disregard  of  the  orders  in  council.  I  have  not  observed, 
however,  that  these  orders  in  council,  in  their  retaliatory  charac- 
ter, have  been  described  in  the  argument  as  at  all  repugnant  to 
the  law  of  nations,  however  liable  to  be  so  described  if  merely 
original  and  abstract ;  and  therefore  it  is  rather  to  correct  possi- 
ble misapprehension  on  the  subject  than  from  the  sense  of  the  ob- 
ligation^  which  the  present  discussion  imposes  upon  me,  that  I 
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observe  that  this  court  is  bound  to  administer  the  law  ofnti- 
tions  to  the  subjects  of  other  countries,  in  the  different  relations 
in  which  they  may  be  placed  towards  this  country  and  its  govern- 
ment This  is  what  other  countries  have  a  right  to  demand  for 
their  subjects,  and  to  <;omplain  iC  they  receive  it  not  This  is  its 
written  law,  evidenced  in  the  course  of  its  decisions,  and  collected 
from  the  common  usage  of  civilized  states.  At  the  same  time,  it 
is  strictly  true,  that  the  king  in  council  possesses  legislative 
rights  over  this  court ^^  and  has  power  to  issue  orders  and  in- 
structions which  it  is  bound  to  obey  and  enforce ;  and  these  con- 
stitute the  written  law  of  this  court.  These  two  propositions,  that 
the  court  is  bound  to  administer  the  law  of  nations,  and  that  it  is 
bound  to  enfwrce  the  king's  orders  in  council^  are  no4  at  aH  in- 
consistent with  each  other ;  because  these  orders  and  instruc- 
tions are  presumed  to  conform  themselves,  under  the  given  eir- 
cumstances,  to  the  principles  of  its  unwritten  law.  They  are 
either  directory  applications  of  those  principles  to  the  cases  indi- 
cated in  them — cases  which,  all  the  facts  and  circumstances 
belonging  to  them,  and  which  constitute  their  legal  character^ 
could  be  but  imperfectly  known  to  the  court  itself;  or  they  are 
possible  regulations,  consistent  with  those  principles,  applying  to 
matters  which  require  more  exact  and  definite  rules  than  those 
general  principles  are  capable  of  furnishing.* 

•  Tbe  Amerieui  reMfer  marcomptn  w&tk  tlin  doctrine  tb*  Inciiase  of  the  d«k«  oTNtw^ 
caitle,  or  the  fonueropinioiu  of  Sir  William  Scott,  hinuelf : 

In  anrwer  to  the  ol^eetion  made  in  the  Pmuian  remonstranee  afiunft  the  eondniaMtkMi 
of  Prataian  retteli,  dorinf  the  war  of  1739,  (tliat  the  Admiralty  Courti  were  exparU  tribvnalt, 
and  their  deeiuopi  not  binding  on  other  nationt)  the  duke  of  Newcastle,  then  seeretary  of 
state,  in  hb  letter,  inclosing  the  report  of  the  four  law'OIBoers,  observes,  **  that  the  courts, 
both  lufMour  and  Courts  of  Appeal,  always  decide  according  to  the  onirersal  laws  of  nations 
only ;  except  in  those  cnet  where  partieolar  treaties  between  the  powers  eoneerned  have  altei^ 
ed  the  dispositions  of  the  law  of  natkms.**  In  the  leport  itself  it  b  declaivd,  •*  that  thb  Snpe- ' 
rionr  Court  (of  the  Locds  of  Appeals)  jndges  by  the  same  rule  which  gonenu  the  Courts  of  A4- 
inimlty,  via.  the  law  of  nations,  and  the  treaties  sobsistiog  witli  that  neutral  power  whose  arih 
jeet  b  a  party  before  them,**  that  inEugland  the  erown  never  interferes  with  the  coaneot  jot- 
tieo.  No  order  orintimation  b  ever  given  to  any  judge;*'  that  "had  it  been  intended  by  agree- 
ment  to  introduce  between  PrusMa  and  England  a  variation,  in  any  particular,  fh>m  the  law  of 
nations,  and  consequently  a  new  nile  for  the  Admimlty  to  decide  by,  it  could  only  be  done  by 
a  salemn  treaty  in  writing,  property  authorized  and  authenticated.  The  memory  of  it  could 
not  otherwiw  ba  prescrred*,  the  parties  uiteicsted  and  the  Coarti  of  Adairalt/  aoold  not  othei^ 
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*I^he  constitution  of  this  court  relatively  to  the  legislative  power 
of  the  king  in  council,  is  analogous  to  that  of  the  courts  of  com- 
mon law  relatively  to  that  of  the  parliament  of  this  kingdom. — 
Those  courts  have  their  unwritten  law,  the  approved  principles  of 
natural  reason  and  justice — thej  have  likewise  the  written  or  sta- 
tuteJaw,  in  acts  of  parliament,  which  are  directory  applications 
of  the  same  principles  to  particular  suhjects,  or  positive  regula- 
tions consistent  with  them,  upon  matters  which  would  remain  too 
much  at  large  if  they  were  left  to  the  imperfect  information  which 
the  courts  could  extract  from  mere  generaL  speculations. — What 
would  be  the  duty  of  the  individuals  who  >  preside  in  those  courts 
if  required  to  enforce  an  act  of  parliament  which  contradicted 
those  principles,  is  a  question  which  I  presume  they  would  not 
entertain  a  prioriy  because' they  will  not  entertain  a  priori  the 
supposition  that  any  such  will  arise.  In  like  manner  this  court 
will  not  let  itself  loose  into  speculations  as  to  what  would  be  its 
duty  under  such  an  emergency,  because  it  cannot,  without  ez» 
treme  indecency,  presume  that  any  such  emergency  will  happen: 
and  it  is  the  less  disposed  to  entertain  them,  because  its  own  ob- 
servation and  experience  attest  the  general  conformity  of  such  or- 
ders and  instructions  to  its  principles  of  unwritten  law.  In  the 
particular  case  of  the  orders  and  instructions  which  gave  rise  to 
the  present  question  the  court  has  not  heard  it  at  all  maintained 


mite  take  nodefr  of  it  f  ortlwv.  la  the  judgment  pronouneed  by  Sir  WitliBm  Scott,  in  tbe  cm* 
•r  the  Swedish  convoy  (2  Rob.  295}  the  independent  and  elerated  attribntet  of  hb  judicial  tt^ 
iSon  are  painted  with  hit  usual  eloquenoc.  **  In  fbrming  that  judgiment,"  layi  he,  *'  I  tnut  that 
h  has  not  escaped  my  anxious  recolleeiiont  forone  moment,  what  i^  is  that  the  duty  of  my  sta- 
tfon  ealb  for  from  me,  namely,  to  consider  myself  as  stationed  here  not  to  delirer  occaa&ottal  and 
shifting  opinions  to  serve  present  pupoces  of  particular  aationni  interest,  but  to  administer, 
with  indiflbrenee,  that  justice  which  the  law  of  nations  holds  ont,  without  distinction,  to  ind». 
pendent  states,  some  happening  to  be  neutral  and  some  to  be  belligerent.  The  seat  of  jndidal 
anthority  is  indeed  locally  here,  in  the  belligerent  eonntry  aeeording  to  the  known  law  and 
pactiee  of  nations ;  but  Uie  law  itself  has  no  locality.  It  is  the  duty  of  the  person  who  sitt 
here,  to  determine  this  question  exactly  as  he  would  determine  the  same  question  if  sitting  at 
Stoekhohn  :  to  assert  no  pretension  on  the  part  of  Great  Britain,  which  he  v  would  not  allow 
to  Sweden  in  the  same  cireumstances ;  and  to  impose  no  duties  on  Sweden,  as  a  nencral  coun- 
try, which  he  would  not  admit  to  belong  to  O.  Britain  in  the  same  character.  If,  theiefbre,  I 
mistake  the  law  in  this  matter,  I  mutake  that  which  I  eonaider,  and  which  I  nietn  should  be 
considered,  as  the  onirenal  kw  upon  the  question.'* 

No.  XiV.  P 
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in  argument,  that  as  retaliatory  orders  tbey  are  not  eonformabk 
to  such  principles — ^for  retaliatory  orders  they  ar©w  They  are  so 
declared  in  their  own  language,  and  in  the  uniform  language  of 
the  government  which  has  established  them.  I  have  no  hesita- 
tion in  saying,  that  they  would  cease  to  be  just  if  they  ceased  to 
be  retaliatory ;  and  they  would  cease  to  be  retaliatory,  from  the 
moment  the  enemy  retracts  in  a  sincere  manner  those  measures 
of  his  which  they  were  intended  to  retaliate. 

The  first  question  is,  what  is  the  proper  evidence  for  this  court 
to  receive,  under  all  the  circumstances  that  belong  tathe  case,  in 
proof  of  the  fttct  that  he  has  made  a  bona  fide  retraction  of  those 
measures.  Upon  that  point  it  appears  to  me  that  the  proper  evi- 
dence for  the  court  to  receive,  is  the  declaration  of  the  state  itself 
which  issued  these  retaliatory  orders,  that  it  revokes  them  in  con- 
sequence of  such  a  change  having  taken  place  in  the  conduct  of 
the  enemy.  When  the  state,  in  consequence  of  gross  outrages 
upon  the  law  of  nations  committed  by  its  adversary,  was  compel- 
led by  a  necessity  which  it  laments,  to  resort  to  measures  which 
it  otherwise  condemns,  it  pledged  itself  to  the  revocation  of  those 
measures  as  soon  as  the  necessity  ceases. — And  till  the  state  re- 
vokes them,  tins  court  is  bound  to  presume  that  the  necessity  con* 
tinues  to  exist ;  it  cannot,  without  extreme  indecency,  suppose  that 
they  would  continue  a  moment  longer  than  the  necessity  which 
-  produced  them,  or  that  the  notification  that  such  measures  were 
revoked,  would  be  less  publick  and  formal  than  their  first  esta- 
blishment. Their  establishment  was  doubtless  a  great  and  signal 
departure  from  the  ordinary  administration  of  justice  in  the  ordi- 
nary state  of  the  exercise  of  publick  hostility,  but  y^as  justified  bj 
that  extraordinary  deviation  from  the  common  exercise  of  hostili* 
ty  in  the  conduct  of  the  enemy.  It  would  not  have  been  witlun 
the  competency  of  the  court  itself,  to  have  applied  originally  such 
rules,  because  it  was  hardly  possible  for  this  court  to  possess  that 
distinct  and  certain  information  of  the  facts  to  which  alone  such 
extraordinary  rules  were  justly  applicable  It  waited  therefore 
for  the  communication  of  the  facts ;  it  waited  likewise  for  the 
promulgation  of  the  rules  that  were  to  be  practically  applied. — 
For  the  state  might  not  have  thought  fit  to  act  up  to  the  extremi- 
ty of  its  rights  on  this  extraordinary  occasion :  it  might  from  mo- 
tives of  forbearance,  or  even  of  policy  unmixed  vrith  any  injus- 
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tieeto  other  statesy  have  adopted  a  more  in4ulgeiit  rule  than  the 
law  of  nations  woald  aathorize,  though  it  is  not  at  liberty  ever  to 
(apply  a  harsher  rule  than  that  law  warrants.  In  the  case  of  this 
Swedish  convoy,  which  has  been  alluded  to,  no  order  or  instruc- 
tion wl^tever  was  issued ;  and  the  court,  there  ore,  was  left  to 
find  its  way  to  that  legal  conclusion  which  its  judgment  of  the 
principles  of  the  law  led  it  to  adopt  But  certainly  if  the  state 
had  issued  an  order  that  a  rule  of  less  severity  should  be  applied, 
this  court  would  not  have  considered  it  as  any  departure  from  its 
duty  to  act  upon  the  milder  rule  which  the  prudence  of  the  state 
was  content  to  substitute  in  defence  of  its  own  rights. — In  the  pre- 
aent  case  it  waited  for  the  communication  of  the  fact  and  the  pro* 
mulgation  of  the  rule.  It  is  its  duty  in  like  manner  to  wait  for 
the  itotification  of  the  fact  that  these  orders  are  revoked  in  con- 
sequence of  a  change  in  the  conduct  of  the  enemy. 

The  edicts  of  the  enemy  themselves,  obscure  and  ambiguous 
in  their  usual  language,  and  most  notoriously  and  frequently  con- 
tradicted by  his  practice,  would  hardly  afford  it  a  satisfactory 
evidence  of  ai\y  such  change  having  actually  and  sincerely  taken 
place.  T^is  state  has  pledged  itself  to  make  such  a  notification 
when  the  fact  happens :  it  is  pledged  so  to  do  by  its  publick  de- 
clarations— by  its  acknowledged  interpretations  of  the  law  of  na- 
tions— by  every  act  which  can  excite  an  universal  expectation  and 
demand,  that  it  shall  redeem  such  a  pledge.  Is  such  an  expecta- 
tion peculiar  to  this  court  ?  most  unquestionably  not.  It  is  univer- 
sally felt  and  universally  expressed.  What  are  the  expectations  sig- 
niiied  by  the  American  government  in  the  publick  correspondence 
referred  to  ?  Not  that  these  orders  would  become  silently  extinct 
under  the  interpretations  of  this  court,  but  that  the  state  would 
rescind  and  revoke  them.  What  is  the  expectation  expressed  in 
the  numerous  private  letters  exhibited  to  the  court  amongst  the 
papers  found  on  board  this  class  of  vessels?  Not  that  the  British 
orders  had  expired  of  themselves,  but  that  they  would  be  remo- 
ved and  repealed  by  publick  authority.  If  I  took  upon  myself  to 
annihilate  them  by  interpretation,  1  should  act  in  opposition  to  the 
apprehension  and  judgment  of  all  parties  concerned — of  individu- 
als whose  property  is  in  question,  and  of  the  American  govern- 
ment itself  which  is  bound  to  protect  them. 
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Allusion  hat  been  made  to  two  or  three  eases  in  which  this 
court  is  said  to  hare  exercised  the  power  of  qualifying  and  mo- 
derating the  general  terms  of  an  order  in  couneil,  as  in  the  case 
of  The  Lucy,  Taylor,  in  which  the.  general  terms  of  the  order 
subjected  to  confiscation  all  ships  transferred  by  the  enemy  to 
neutrals,  during  the  war,  and  yet  this  very  court  held  that  these 
general  terms  did  not  extend  to  prize-ships  so  transferred  by  the 
enemy.  But  what  was  the  ground  of  interpretation  ?  It  was  this 
—The  rule  itself  was  adopted  from  the  rule  of  the  enemy,  and 
upon  a  principle  of  exact  retaliation ;  for  it  was  declared  in  the 
i»xpress  terms  of  the  preamble  of  the  order,  that  it  was  just  to 
apply  the  same  rule  to  the  enemy  which  he  was  in  the  habit  of 
applying  to  this  country.  And  when  the  court  found  upon  satis- 
factory  eridence,  that  the  enemy  did  not  apply  any  such  rule  to 
prize-ships,  but  especially  exempted  them,  it  would  have  pro- 
nounced, in  direct  contradiction  to  the  avowed  principle  of  the 
order  itself,  if  it  had  not  followed  the  enemy  in  this  acknowleged 
distiiietion.  It  has  likewise  been  urged  that  cases  may  be  found  in 
which  the  court  has  presumed  a  revocation,  though  no  such  revo- 
cation has  been  promulged.  And  it  is  certainly  true,  that  where 
an  essential  change  in  the  circumstances  that  occasioned  the  or- 
der has,  in  effect,  extinguished  its  subject  matter,  and  that  change 
of  circumstances  has  been  publickly  declared  by  the  state,  the 
court  has  not  thought  it  necessary  to  wait  for  a  formal  revocation 
itself.  In  the  case  of  the  Baltick  order,  by  which,  in  compliance 
with  the  wishes  of  its  allies  in  the  war,  the  government  of  this 
l^ountry  granted  an  immunity  from  the  molestation  of  capture  in 
that  sea ;  the  court  held  that  order  to  be  revoked,  when  the  state 
had  declared  that  moft  of  those  states  to  whose  applications,  as 
allies,  that  indulgence  had  been  granted,  had  changed  the  cha- 
racter of  allies  for  that  of  enemies.  It  was  quite  unnecessary  to 
vi^it  for  such  special  revocation,  when,  by  the  general  declara- 
tion of  war,  hostilities  had  been  authorized  against  them. 

Admitting,  however,  that  there  may  be  cases  of  presumed  re- 
vocation, does  it  follow  that  this  is,  with  any  propriety,  to  be  con- 
sidered as  one  of  those  cases?  The  novelty  of  these  orders  in 
council,  the  magnitude,  the  complexity,  the  extraordinary  nature 
ef  the  facts  to  which  they  owe  their  origin ;  the  attention  which 
th^y  called  for  and  excited,  botih  fit  home  and  abroad,  the  pledge* 
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given  by  this  state  and  accepted  by  other  states,  all  disqualify 
this  court  from  taking  upon  itself  to  apply  a  presumed  revocation^ 
in  any  such  case. 

Supposing,  however,  that  the  court  felt  itself  at  liberty  to  ac- 
cept, as  satisfactory,  other  evidence  of  a  sincere  retraction  of  the 
French  decrees,  what  is  the  amount  of  the  evidence  offered  ?  No 
edict — ^no  publick  declaration  of  repeal — no  reference  to  cases  in 
which  the  courts  of  that  country  have  acted  upon  any  such  revo- 
cation. The  only  case  mentioned  was  that  of  the  New  Orleans 
Packet,  and  it  was  brought  forward  in  such  a  way,  so  void  of  all 
authenticity,  as  to  make  it  hardly  possible  for  me  to  allude  to  it 
with  any  propriety,  and  much  less  with  any  legal  effect.  What 
the  circumstances  of  that  case  were,  in  what  form,  and  under 
what  authority,  and  on  what  account  released,  did  not  at  all  ap- 
pear— Whether  at  all  applicable  to  the  present  question,  whether 
a  mere  irregularity,  or  what  was  its  ireal  character,  the  court 
could  net  learn :  this,  however,  is  a  matter  of  notoriety,  that 
these  decrees  are  pronounced  fundamental  laws  of  the  French 
empire — ^that  they  were  declared  so  in  their  original  formation — 
and  that  they  have  been  since  so  declared  repeatedly  and  recently 
long  since  the  date  of  the  present  transactions.  The  declara- 
tion 6f  the  person  styling  himself  duke  de  Cadore  imports  no  re* 
vocation  ;  for  that  declaration  imports  only  a  conditional  retrac- 
tion, and  this  upon  conditions  knovm  to  be  impossible  to  be  com- 
plied with.  It  has  been  urged  that  the  American  govei-nment 
has  considered  it  otherwise,  and  has  so  declared  it  for  tl&e  regu- 
lation of  the  conduct  of  the  people  of  that  country.  If  such  is  the 
fact,  it  is  not  for  me  to  lose  sight  of  that  respect  which  is  due  to 
the  acte  of  a  foreign  government  so  far  as  to  question  the  propri- 
ety of  any  interpretation  which  they  may  have  given  to  such  an 
instrument  But  when  the  effect  of  such  an  instrument  is  pressed 
upon  me  for  the  purpose  of  calling  for  my  decision,  I  must  be  al- 
lowed to  interpret  it  for  myself,  and  to  act  upon  that  interpreta- 
tion. And  to  me  it  appears,  that  the  declaration,  clogged  as  it  is 
with  stipulations  known  to  be  beyond  the  reach  of  all  rational  hope 
of  any  compliance,  is  in  effect  a  renunciation  of  any  serious  pur- 
pose of  repealing  those  decrees.  I  think  I  might  invoke  the  au- 
thority of  the  government  of  the  United  States  for  denying  to  this 
French  declaration  the  effect  of  an  absolute  repeal,  when  I  observe 
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tiuki  the  period  which  they  have  allowed  to  the  BritUh  govern- 
ment for  revoking  our  orders  in  council,  extends  to  the  2d  of  Fe- 
bruary— an  allowance  which  could  hardly  have  been  made  if  the 
revocation  on  the  part  of  France  had  really  taken  place  at  the 
time  to  which  that  declaration  purports  to  refer. 

In  the  absence  of  any  declaration  of  the  British  government  to 
such  an  effect,  there  is  a  total  failure  of  all  other  evidence,  (it  the 
court  were  at  liberty  to  accept  other  evidence  as  satisfactory)  that 
the  French  decrees  had  been  revoked.  If  I  were  driven  to  decide 
upon  that  evidence,  independent  of  all  evidence  to  be  regularly 
furnished  by  the  government  under  whose  authority  I  sit^  I  think 
I  am  bound  to  jpronounce  that  no  such  revocation  had  taken  place, 
and  therefore  th<t  the  orders  in  council  consist  in  perfect  justice 
as  well  as  in  complete  authority. 

It  is  incumbent  upon  me,  I  think,  to  take  notice  of  an  objec- 
tion of  Dr.  Herbert,  to  the  existence  of  the  orders  in  council — 
namely,  that  British  subjects  are,  notwithstanding,  permitted  to 
trade  with  France,  and  that  a  blockade  which  excludes  the  sub- 
jects of  all  other  countries  from  trading  with  ports  of  the  enemy, 
and  at  the  same  time  permits  any  access  to  those  ports  to  the  sub- 
jects of  the  state  which  imposes  it,  is  irregular,  illegal  and  null.—' 
▲nd  I  agree  to  the  position,  that  a  blockade,  imposed  for  the  pur- 
pose of  obtaining  a  commercial  monopoly  for  the  private  advan- 
tage of  the  state  which  lays  on  such  blockade,  is  illegal  and  void 
on  the  very  principle  upon  which  it  was  founded.  But  in  the  first 
place,  (though  that  is  matter  of  inferiour  consideration)  1  am  not 
aware  that  any  such  trade  betvreen  the  subjects  of  this  country  and 
France  is  generally  permitted.  Licenses  have  been  granted  cer- 
tainly in  no  inconnderable  numbers ;  but  it  never  has  been  ar- 
gued that  particular  licenses  would  vitiate  a  blockade.  If  it  vf^re 
inaterial  in  the  present  ease,  it  might  be  observed,  that  many 
more  of  these  licenses  had  been  granted  to  foreign  ships  than  to 
British  ships«  to  go  from  this  country  to  France,  and  to  return 
here  from  thence  vrith  cargoes.  But  secondly,  what  still  more 
clearly  and  generally  takes  this  matter  out  of  the  reach  of  the  ob- 
jection, is  the  particuUr  nature  and  character  of  thii  blockade  of 
France,  if  it  is  so  to  be  characterised. 

It  is  not  an  origmal,  independent  act  of  blockade,  to  be  go- 
vsfned  by  the  common  rules  that  belong  simply  to  that  operation 
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0f  4var.  It  i«  in  this  instanoe  a  eounteraeting  reflex  ] 
eompelled  by  the  act  of  the  enemy,  and  at  rach  subjeet  to  other 
eonsiderations  arising  out  of  its  peculiarly  distinctive  character. 
France  declared  that  the  subjects  of  other  states  should  have  no 
access  to  Bngland  ;  England,  on  that  account,  declared  that  sub- 
jects of  other  states  should  have  no  access  to  .France.  So  far  this 
retaliatory  blockade  (if  blockade  it  is  to  be  called)  is  co-eztensiTe 
with  the  principle: 'neutrals  are  prohibited  to  trade  with  France^ 
because  they  are  prohibited  by  France  from  trading  with  En- 
gland. England  acquires  the  right,  which  it  would  not  otherwise 
possess,  to  prohibit  that  intercourse,  by  virtue  of  the  act  of  France. 
Having  so  acquired  it,  it  exercises  it  to  its  full  extent,  with  entire 
competenc'e  of  legal  authority :  and  having  so  done  it  is  not  foir 
other  countries  to  inquire  how  &r  this  country  may  be  able  to  re- 
lieve itself  further  from  the  aggressions  of  that  enemy.  The  case 
is  settled  between  them  and  itself  by  the  principle  on  which  the 
Intercourse  is  prohibited.  If  the  convenience  of  this  country,  be- 
fore this  prohibition,  required  some  occasional  intercourse  with 
the  enemy,  no  justice  that  is  due  to  other  countries  requires  that 
such  an  intercourse  should  be  suspended  on  account  of  any  prohi< 
bition  imposed  on  them  on  a  ground  so  totally  unconnected  with 
the  ordinary  principles  of  a  common  measure  of  blockade ;  mea- 
sures of  blockade  from  which  it  is  thus  distinguished  by  its  retali- 
atory character. 

The  last  question  is,  are  there  any  circumstances  %ddre8sed  to 
equitable  consideration  that  can  relieve  the  claimants  from  the 
penal  effects  of  these  orders.  Certainly,  if  any  could  be  urged 
that  arose  from  the  conduct  of  the  British  government  itself,  they 
might  be  urged  with  a  powerful  and  even  irresistible  eflect ;  but 
if  they  found  themselves  in  the  f^ud  of  the  enemy,  or  in  the  mis- 
apprehensions of  the  American  government,  induced  by  the  fraud 
of  the  enemy,  they  found  no  claim  on  the  British  government  or 
on  British  tribunals.  In  the  one  case  they  must  resort  lor  redress 
to  a  quarter  where,  I  fear,  it  is  not  to  be  found— >to  the  govern- 
ment of  the  enemy:  in  the  other,  where,  I  presume,  it  is  to  be 
found— to  the  government  of  their  own  country. 

Upon  the  declaration  of  the  American  government,  I  have  al- 
ready said  as  much  as  consists  with  the  respect  which  I  am  bound 
to  pay  to  the  declaration  of  a  foreign  government  professedly  neu- 
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iral  The  custom-houses  of  that  country,  say  the  claimants,  clear- 
ed  us  out  for  France  publickly,  and  without  reserve :  they  did  so ; 
but  they  left  the  claimants  to  pursue  all  requisite  measures  foit 
their  own  security,  in  expectation  I  presume,  that  they  would  in^ 
form  themselves  by  legal  inquiry,  whether  the  blockade  continued 
to  exist,  if  its  continuance  was  uncertain.  That  it  was  perfectly 
uncertain  in  their  own  apprehensions,  is  clear  from  the  tenour  of 
these  letters  of  instruction  to  the  different  masters  of  these  vessela. 
In  these  letters,  which  are  numerous,  all  is  problematical  between 
hope  and  fear — a  contest  between  the  desire  of  getting  first  to  a 
tempting  market  on  the  one  side,  and  the  possible  hazard  of  Bri- 
tish capture  on  the  other ;  and  it  is  to  be  regretted  that  ^e  ea- 
gerness of  mercantile  speculation  has  prevailed  over  the  sense  of 
danger.  In  such  a  state  of  mind,  acting  upon  circumstances,  the 
party  must  understand  that  he  takes  the  chance  of  events — of  ad- 
vantage, if  the  event  which  he  hopes  for  has  taken  place,  of  loss 
if  it  has  not.  It  is  his  own  adventure,  and  he  must  take  profit  or 
loss  as  the  event  may  throw  it  upon.  He  cannot  take  the  advan- 
tage without  the  hazard  of  loss,  unless  by  resorting  to  British 
ports  in  the  channel,  where  certain  information  may  be  obtained, 
on  the  truth  of  which  all  prospects  of  loss  or  profit  may  safely  be 
suspended.  On  the  British  government  no  responsibility  can  be 
charged. — They  were  bound  to  revoke  as  soon  as  they  were  satia* 
fied  of  the  sincere  revocation  of  the  French  decrees.  Such  satis- 
Csction  they  have  not  signified,  and  I  am  bound  to  presume  t^at 
no  such  satisfaction  is  felt.  With  respect  to  the  demand  of  warn- 
ing, the  orders  themselves  are  full  warning. — They  are  the  most 
formal  admonition  that  could  be  given — and  being  given,  and  un- 
revoked, they  require  no  subsidiary  notice. 

On  the  grounds  of  the  present  evidence,  I  therefore  see  no  rea- 
son to  hold  the  claimants  discharged ;  but  I  do  not  proceed  to  an 
ultimate  decision  upon  their  interests,  till  I  see  the  effect  of  that 
additional  evidence  which  is  promised  to  be  produced  upon  the 
fact  of  the  French  retraction  of  their  decrees,  said  to  have  been 
very  recently  received  from  Paris,  by  the  American  charge  d'af- 
ftiirs  in  this  country.  Having  no  official  means  of  communication 
with  foreign  ministers  1  shall  hope  to  receive  the  information  in 
a  regular  manner,  through  the  transmission  of  the  British  offices 
of  state. — .-Final  adjudication  suspended.* 

*  TbU  Tend,  and  all  othen  timiltrlr  titoatad,  hare  ttaict  been  coodemiH. 
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HIGH  COURT  OP  ADMIBALTT. 

Julyp  1812. ' 
Judgment  in  the  case  of  The  Snipe. 

SIR  W.  SCOTT  pronounced  the  jadgment  of  the  court  in  the 
ease  of  the  American  ship  Snipe,  the  arguments  upon  which  lasted 
several  days.  The  joiimaiist  we  copy  expresses  his  regret  that 
he  is  enabled  to  give  but  a  feint  sketch  of  the  very  luminous  and 
eloquent  speech  of  the  learned  judge  on  this  occasion. 

He  began  by  stating,  that,  sensible  of  the  great  importance 
of  the  decision  in  this  case,  the  principle  of  which  involved  seve- 
ral other  cases  of  capture  under  the  orders  in  council,  before  the 
90th  of  May,  1812,  he  had  directed  hU  utmost  attention  to  the  ar- 
guments which  had  been  urged  with  great  zeal  and  ability  on 
both  sides,  and  was  now  prepared  to  give  his  judgment.  The 
captors  had  contended  that  the  ship  was  liable  to  condemnation 
under  the  orders  in  council,  she  having  been  taken  on  the  28th  of 
March  last,  entering  the  river  of  Bordeaux  ;  while  on  the  other 
hand  the  claimants  contended  that  those  orders  in  council  had 
ceased  to  operate  before  the  capture,  on  account  of  a  French  de- 
cree, bearing  date  the  28th  of  April,  1811,  having  repealed  the 
Berlin  and  Milan  decrees,  to  which  those  orders  had  only  been 
retaliatory  measures,  which  the  British  government  were  pledged 
to  annul  ftrom  the  date  of  the  repeal  of  the  French  decreea — " 
Without  feeling  it  necessary  to  dwell  minutely  on  the  history  of 
all  those  transactions,  he  should  state  generally,  that  in  Novem- 
ber, 1806,  the  ruler  of  France  published,  in  the  most  solemn  and 
authentick  manner,  his  Berlin  decree,  by  which  all  neutrals  tra- 
ding to  these  countries  were  liable  to  capture.  In  January,  and 
November,  1807,  the  British  government  published  its  retaliatory 
'orders,  which  were  not  a  full  and  complete  retaliation,  but  which 
were  founded  on  principles  which  appeared  to  him  consistent 
No.  XIV.  Q 
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With  those  of  justice  and  the  law  of  nations.  This  was  followed 
by  the  Milan  decree  of  the  enemy,  denationalizing  all  vessels 
which  submitted  to  our  orders  in  council,  or  to  be  visited  by  Bri- 
tish cruisers. — In  April,  1809,  another  modification  of  our  retali- 
atory measures  took  place  in  new  orders  in  council ;  and  in  March, 
1809,  America  passed  a  non-intercourse  act,  both  against  France 
and  this  country ;  declaring,  however,  that  it  should  be  annulled 
with  respect  to  either  of  the  powers  that  should  repeal  those  in- 
struments of  which  it  complained.  In  consequence  of  this,  M. 
Champagny,  (the  duke  of  Cadore)  wrote  a  letter  to  general  Arm- 
strong, 5th  August,  1810,  informing  him  that  those  decrees  were 
repealed,  and  would  cease  to  operate  against  American  com* 
merce  on  the  Ist  of  November,  in  that  year,  accompanying  this 
notification  with  the  condition,  *'  that  it  was  to  be  understood  that 
England  also  should  abandon  her  orders  in  council,  and  her  new 
principles  of  blockade."  This  notification  was  considered  by  the 
American  government  as  a  repeal,  and  she  in  consequence  repeal- 
ed her  non-intercom^e  act  as  with  respect  to  France.  This  let- 
ter had  been  contended  to  amount  to  a  repeal  of  the  decrees,  ip 
the  arguments  on  the  case  of  the  ship  Fox  ;  but  in  the  decision  of 
that  case,  he  had  not  considered  it  as  a  repeal.  Since  that  time, 
on  the  10th  of  March,  in  the  present  year,  the  duke  of  Bassano, 
in  a  state  paper,  published  in  an  official  manner,  spoke  of  the  Ber- 
lin and  Milan  decrees  as  still  existing  in  full  force,  calling  them 
fundamental  laws  of  the  French  empire,  and  boasting  of  their 
powerful  operation  against  the  commerce  and-prosperity  of  this 
country.  On  the  2 Ist  of  April,  the  British  government  pub- 
lished a  declaration,  offering  to  annul  the  orders  in  council,  from 
the  day  that  the  French  government,  should  by  a  subsequent  de- 
cree, repeal  the  Berlin  and  Milan  decrees ;  and  on  the  20th  of 
May  they  received  from  the  American  mhiister  a  paper  purport- 
ing to  be  a  copy  of  a  French  decree  of  that  import,  but  bearing 
date  the  28th  of  April,  1811.  The  British  government,  not  recog- 
nizing the  authenticity  of  this  document,  but  vdshing  to  concili- 
ate America,  did,  on  the  ?2d  of  June  last,  issue  a  declaration  re« 
pealing  the  orders  in  council  from  the  20th  of  May.  As  to  cap- 
tures made  prior  to  the  20th  of  May,  to  which  this  case  belonged, 
this  declaration  was  silent.  It  left  them  to  the  eflfect  of  the  prior 
declaration  of  April,  whioh,  consistently  with  the  general  law  ^f 
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nations,  rested  on  the  principle  of  retaliation.  As  the  claimants 
now  contended  that  the  Berlin  and  Milan  decrees  were  actually 
repealed  by  the  French  decree  of  1811,  it  was  for  them  to  prove 
that  those  decrees  were  so  repealed,  and  that  they  were  repealed 
in  such  a  manner  as  to  impose  an  obligation  on  other  nations  to 
take  notice  of  such  a  repeal.  This  sort  of  evidence,  which  was 
only  to  be  got  in  the  enemy's  country,  was  perfectly  accessible  to 
the  claimants  (if  any  such  evidence  existed,)  but  was  not  accessi- 
ble to  the  captors.  The  Berlin  and  Milan  decrees  had  been 
ushered  into  the  world  with  the  greatest  solemnity,  and  published 
in  the  French  official  papers.  There  was  no  one  who  could  doubt 
their  existence  and  authenticity.  If  those  decrees  were  intended 
to  be  repealed  why  were  they  not  repealed  in  a  manner  equally 
authentick  and  official  ?  In  the  month  of  March  last,  they  were, 
however,  officially  spoken  of  by  the  French  government  as  not 
only  being  in  existence,  but  ^%  fundamental  laws  of  the  empire. 
If  that  word  carried  any  meaning,  it  must  imply  that  the  French 
government  would  not  abandon  those  decrees.  Those  decrees 
had  been  promulgated  to  the  world  in  the  most  authentick  and 
publick  manner  ;  and  if  there  had  been  any  intention  of  repeal- 
ing them,  it  might  be  expected  on  every  principle  of  good  faith 
and  honest  policy,  that  the  revocation  should  be  made  equally 
publick  to  all  those  whom  it  might  concern.  The  rule  was  al- 
ways decretum  non  obligaty  sed  promulgatlo.  This  instrument 
should  appear  in  such  a  shape  as  not  to  falsify  itself,  or  carry  a 
fraud  upon  the  face  of  it. — If  its  promulgation  was  not  a  matter 
of  notoriety,  but  wrapped  up  in  obscurity,  it  ceased  to  be  a  publi- 
cation. There  was  no  ordinary  occasion,  in  the  transactions  of 
life,  in  which  an  instrument,  having  fraud  and  falsehood  on  the 
face  of  it,  would  be  allowed  to  have  any  operation  in  a  court  of 
law.  The  letter  of  the  duke  of  Cadore,  dated  the  5  th  of  August, 
1810,  began  by  stating.  "  he  was  authorized  to  declare  the  Berlin 
and  Milan  decrees  at  an  end."  These  words  were  general ;  but 
afterwards  came  the  condition,  "it  being  understood  that  Great 
Britain  will  repeal  her  orders  in  council  and  her  new  principles 
of  blockade,  or  that  neutral  nations  will  cause  their  flag  to  be  re- 
spected." A  letter  merely  promising  the  repeal  of  those  decrees, 
under  certain  qualifications  and  conditions,  could  never  be  consi- 
dered an  actual  revocation.     If  any  decree  for  repealing  the  Ber- 
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tin  and  Milan  decrees  was  ever  iaeued,  why  was  H  mot  pnblkhed 
to  the  world  in  the  same  authentick  manner  that  those  decrees 
were  ?  or  why,  when  it  was  so  often  called  for,  both  by  oar  go> 
vemment  and  the  American  ministers,  was  not  snch  a  decree  pro- 
duced, or  any  evidence  procnred  of  its  existence  ?  8urely  nothiag 
could  be  more  reasonable,  than  the  demand  for  such  evidence  on 
the  part  of  the  American  ministers.     The  rcfvocation  was  held 
out  as  a  boon  to  America ;  and  when  the  fate  of  so  much  Ameri- 
can property  depended  on  the  proof  of  the  existence  of  this  revo- 
cation, why  was  not  this  proof  furnished,  if  it  really  existed  ?    If 
it  had  existed,  nothing  would  have  been  easier  than  to  produce  it. 
It  must  have  existed  in  an  hundred  quarters. — ^in  general  direc- 
tions to  prize-courts — in  the  instructions  to  French  cruisers — and 
in  a  variety  of  modes  which  would  be  easily  proved.    I^o  proof 
of  that  sort  was  ever  attempted.   When  the  case  of  The  Fox  came 
to  be  argued  in  the  year  181 1,  the  claimants  did  not  attempt  to  set 
up  any  other  case  except  the  duke  of  Cadore*s  letter,  and  the 
opinion  of  the  American  government  that  this  letter  amounted  to 
a  revocation  as  far  as  America  was  concerned.    The  opinion  of 
.  the  American  government  would,  no  doubt,  regulate  their  prac- 
tice ;  but  it  was  no  evidence  to  determine  him,  sitting  in  a  court 
of  law,  to  say  that  letter  amounted  to  a  repeal  of  the  Berlin  and 
Milan  decrees.    The  claimants  in  that  case  were  allowed  abun- 
dant time  to  procure  evidence ;  and  if  they  could  have  procured 
any  evidence  sufficient  to  satisfy  the  judicial  conscience  of  the 
court  that  those  decrees  were  repealed,  he  had  no  doubt  but  that 
such  evidence  would  have  satisfied  the  British  government.    No 
evidence  had  been  given  of  any  practice  which  could  induce  a  be- 
lief that  the  decrees  even  with  respect  to  America,  had  been  re- 
voked at  the  time  mentioned  in  the  duke  of  Cadore's  letter.    On 
the  contrary,  there  was  the  letter  of  Mr.  Russel,  the  American  . 
minister  at  Paris,  dated  in  May  1811,  which   stated,   <<  That  no 
ship  brought  into  the  ports  of  France  since  the  first  of  November, 
1810,  had  either  been  released  or  brought  to  trial."    If  the  Or- 
leans Packet  was  afterwards  released,  still  he  should  ask,  how 
could  it  happen  that  that  vessel  should  be  seized  at  Bordeaux 
some  months  after  the  orders  were  said  to  be  revoked,  and  de- 
tained for  such  a  considerable  time,  if  ever  any  revocation  of  those 
decrees  had  been  mf^de  publick  ?  'What  would  be  said  in  this 
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•ountry,  if  two  montlis  after  tbe  repeal  df  ovr  orders  in  cooncU, 
•a  American  ship  were  to  be  seized  under  them  at  Liverpool, 
and  detained  for  many  months?  The. thing  was  almost  impossi- 
ble. If  such  a  jMieure  were  to  Uke  place  here,  the  owners  would 
immediately  know  that  they  were  entitled  not  only  to  restitution, 
but  to  damages  for  the  detenti<m,  and  costs.  The  captors  would 
also  know  it  immediately  and  would  be  advised  to  lose  no  time  in 
ofiering  satisfaction.  If  the  decrees  were  really  revoked,  it  ap- 
peared to  him  absolutely  impossible  that  such  revocation  should 
not  have  been  known  at  Bordeaux,  or  that  it  should  have  required 
euch  a  length  of  time  to  determine  on  those  cases. 

In  March,  1812,  the  duke  of  Bassano  mentioned  in  an  official 
paper,  that ''  the  Berlin  and  Milan  decrees  were  in  full  force,  and 
that  they  were  fundamental  laws  of  the  empire."  In  this  asser- 
tion there  was  no  exemption  stated  with  respect  to  America,  al* 
though  that  is  now  by  far  the  most  considerable,  if  not  the  only 
neutral  power,  likely  to  be  aiiected  by  them.  By  his  majesty's 
declaration  of  the  2)st  of  April,  the  court  was  empowered  to  re- 
ceive evidence  from  the  claimants  themselves  of  the  repeal  of 
those  decrees,  if  they  could  procure  any  evidence  to  that  efiect. 
By  the  order  of  the  23d  of  June,  the  British  government  revoked 
the  orders  in  council,  and  annulled  their  operation  from  the  20th 
of  May  last,  leaving  all  the  cases  of  capture  before  that  period  to 
the  operation  of  the  law. — The  British  government,  however,  by 
no  means  recognized  the  authenticity  of  the  instrument  put  into 
their' hands  on  the  20th  of  May,  or  acknowledged  that  paper  as  a 
bona  Jide  decree  of  repeal,  bearing  the  date  prefixed  to  it ;  but 
revoked  the  orders  in  council,  as  a  measure  of  conciliation  tq 
America.  The  date  of  this  paper  was  neither  subsequent  to  his 
majesty^s  declaration  of  the  2l8t  of  April,  nor  had  it  been  pub< 
lickly  promulgated,  nor  had  it  been  acted  upon.  To  meet  the 
terms  of  the  declaration,  it  ought  to  have  been  a  repeal  of  the 
Berlin  and  Milan  decrees  generally,  and  not  merely  with  respect 
to  America.  It  ought  to  have  been  unconditional,  and  its  authen- 
ticity regularly  proved. — This  was,  in  fact,  the  title-deed  undep 
which  the  parties  claimed,  and  its  authenticity  was,  therefore, 
the  first  thing  to  be  proved  by  them.  The  usual  proofs  of  authen- 
ticity were  either  internal  good  faith  or  external  legitimacy. — 
What  was  the  fxterpal  proof?    This  document  had  never  becR 
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pablished  in  the  official  papers  of  France :  it  had  never  been  com- 
municated to  the  American  or  any  other  government.  The  Ame« 
rican  minister  did  not  say  when  he  got  it,  or  from  whom  he  got 
it  If  the  court  were  to  receive  it  as  an  act  of  the  French  govern- 
ment, it  could  only  be  out  of  deference  to  Mr.  Russel.  Supposing 
this  to  be  a  sufficient  external  proof,  how  was  it  verified  internally? 
Instead  of  bearing  the  appearance  of  good  faith,  it  was  stamped 
with  all  the  characters  of  fallacy  and  fraud.  The  paper  had  no 
appearance  of  authenticity  on  the  face  of  it,  as  it  bore  date  in 
April,  1811,  and  had  never  been  produced  or  heard  of  until  May, 
1812.  The  date  of  the  instrument  was  of  great  importance,  when 
it  was  considered  whether  it  was  or  was  not  a  bona  Jide  instru- 
ment.— An  untrue  date  being  found  attached  to  it  was  a  falsificar 
tion  of  a  fatal  nature,  when  the  deception  was  evidently  intended 
for  the  purpose  of  fraud.  There  was  every  reason  to  believe  that 
the  instrument  never  had  existed  until  the  French  government 
had  received  the  declaration  of  the  21st  of  April.  There  was  no 
individual  who  ventured  to^  assert  any  knowledge  of  its  pre- 
vious existence.  Every  motive  of  just  and  honourable  policy  re- 
quired that  the  greatest  publicity  should  have  been  given  to  such 
a  decree,  if  it  had  really  been  in  existence,  and  that  it  was  intend- 
ed to  be  acted  upon.  If  it  had  existed,  and  the  American  minis- 
ters knew  of  its  existence,  how  could  he  have  kept  it  back  till  the 
20th  of  May,  1812?  In  the  warm  controversy  which  had  taken 
place  between  America  and  this  country  on  the  subject,  the  cor- 
respondence en  our  part  consisted  very  much  in  a  demand  for 
the  production  of  any  authentick  document  repealing  those  de- 
crees. No  such  document  was  known  by  the  American  ministers 
— no  such  document  was  known  to  the  tribunals  or  prize  courts 
of  France,  or  to  those  persons  who  were  principally  affected  by  it. 
Now  in  this  country,  every  order  which  was  given  from  the  go- 
vemment  to  the  prize-court  was  accessible  to  every  body  who  was 
interested  in  it.  Allowing  to  the  French  tribunals  as  much  dis- 
honest secrecy  of  their  principles  as  any  one  could  allow  them, 
still  it  was  evident,  from  their  conduct,  that  they  knew  of  no  such 
document  He  would  be  doing  a  great  injustice,  indeed,  to  Mr. 
Russel,  if  he  were  to  attribute  his  silence  on  this  head  to  any  thing 
but  his  complete  ignorance  of  the  existence  of  such  a  document: 
he  was  the  American  minister  in  France  at  the  date  of  this  de^ 
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oree,  and  jet  he  had  never  made  any  allarien  to  Mich  a  docament 
in  answer  to  the  manj  pressing  solicitations  which  had  been  made 
to  him  to  procure  evidence  of  the  repeal.  In  the  case  of  a  ship 
taken  under  our  orders  in  council  where  the  crew  afterwards  rose 
upon  the  captors  and  carried  the  vessel  into  Havre,  giving  up  nine 
Englishmen  as  prisoners  of  war  to  the  enemj,  the  captain  claimed 
the  liberation  of  his  ship^  not  in  virtue  of  the  pretended  decree  of 
repeal — but  for  this  meritorious  service  ;  and  although  t^e  claim 
was  finally  allowed,  yet  Mr.  Russel  could  never  learn  whether 
this  liberation  was  not  a  special  exemption  from  those  decree* 
which  had  been  said  to  have  been  repealed  for  many  months.—* 
Neither  had  Mr.  Barlow  heard  of  the  existence  of  this  paper,  any 
more  than  Mr.  Russel.  If  even  this  paper  had  existed,  it  would 
have  no  validity  in  law,  for  want  of  promulgation.  When  the 
ruler  of  France  chose  to  send  this  paper  into  the  world,  antedated 
by  above  a  year,  it  was  evidently  one  of  those  exorbitant  de- 
mands which  that  person  is  in  the  habit  of  making  on  the  credu- 
lity of  mankind.  It  was  hardly  to  be  dojabted  that  this  paper 
owed  its  existence  to  the  declaration  of  the  2 1st  of  April  last,  and 
to  claim  now  under  such  a  document  from  the  date  it  bore,  was 
to  require  that  it  should  have  operation  long  before  it  existed. — 
The  court  would  not  now  admit  farther  proof  of  such  a  documentj' 
having  been  in  existence.  Such  proof  could  only  be  sought  in  the 
officina  fraudiSy  whence  the  fabrication  first  issued,  with  every 
stain  of  inbred  corruption  on  its  front.  Some  auxiliary  proof 
had,  indeed,  been  relied  on,  viz :  two  letters  of  the  council  of  pri- 
zes in  December,  1810.  It  was  a  little  remarkable  that  these  let- 
ters were  not  produced  in  evidence  in  the  case  of  The  Fox ;  but,  it 
might,  perhaps,  be  accounted  for,  from  their  affording  a  complete 
falsification  of  the  duke  of  Cadore's  letter.  They,  in  their  turn, 
were  falsified  by  Mr.  Russers  letter  of  May  8,  181 1,  which  stated, 
that  no  American  vessel  brought  in  since  the  1st  of  November 
had  either  been  released  or  brought  to  trial.  It  is  true  that  he 
stated  that  two  months  after,  they  had  all  been  restored,  in  the 
beginning  of  July.  Mr.  Russel  had  since  come  to  this  country, 
and  had  put  in  an  affidavit,  in  which  he  states,  '^  that  he  believed 
that  no  American  vessel  had  been  condemned  in  the  French  ports 
since  November,  1810,  as  he  is  of  opinion,  that  in  such  case  he 
must  have  heard  of  it."    This  affidavit  was  only,  however,  as  to 
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this  eooBtry,  there  wqoM  be  no  doubt  or  oncertmiiity  about  tiie 
outtter.  He  sboald  next  proeeed  to  make  some  observa^oss  on 
tiioae  eaees  whkb  were  said  to  prove  that  thofle  decrees  were  in 
&et  repealed  as  to  America.  There  was  first  the  ease  of  The 
Aoaslos,  beimd  from  Norfolk  to  Torniingen ;  and  which  after  a 
'very  long  detention,  was  at  last  discharged  by  the  French  empe- 
Tour  on  condition  that  it  should  be  proved  not  to  have  violated 
the  French  navigation-laws.  On  this  case  he  could  only  say,  that 
It  appeared  strange  luyw  a  neutral  ship  coming  directly  from  its 
own  country  to  the  ports  of  another  neutral,  could,  fbi^  a  moment, 
be  supposed  to  be  violating  any  French  navigation-laws. 

The  next  cases  were  those  of  the  schooner  Fly,  from  New 
York,  ostensibly  bound  to  Petersburgh,  and  which  was  carried 
into  Cowes,  but  afterwards  proceeded  to  Havre ;  and  the  case  of 
The  Phoebe  from  Boston  to  France.  As  to  the  first  of  those  eases, 
he  would  say,  that  as  it  was  a  fraud  in  favour  of  France,  it  was 
not  surprising  that  the  vessel  vras  not  seized ;  but  both  these  two 
cases  were  cases  of  vessels  sailing  with  French  licenses.  In  fact, 
of  the  seven  cases,  which  had  been  relied  on,  three  were  ef  ves- 
sels sailing  with  French  licenses ;  two  were  of  vessels  restored, 
not  by  the  judgment  of  any  tribunal,  but  from  the  mere  pleasure 
of  the  sovereign ;  and  one,  (that  of  The  Anna  Maria,)  where  no 
proof  was  given  that  the  French  tribunals  had  any  knowledge  at 
all  of  that  vessel  having  acted  in  violation  of  those  decrees. 
There,  therefore,  did  not  remain  one  single  case  which  had  any 
authority  at  all ;  as  acts  merely  of  the  grace  and  pleasure  of  the 
ruler  of  France  could  never  be  cited  as  the  law  of  that  country, 
or  the  rules  which  guided  their  tribunals.  If  there  had  been  a 
practice  in  the  French  courts,  founded  upon  this  supposed  decree, 
there  must  have  been  numerous  cases  which  would  have  been  de- 
termined by  it ;  but  of  such,  no  evidence  had  been  given.  He 
would  not  allow  that  even  the  non-execution  of  the  Berlin  and 
Milan  decrees  could  be  properly  considered  as  a  repeal  of  them. 
The  cessation  in  the  exercise  might  arise  ifrom  some  motive  of 
temporary  policy ;  but  a  repeal  ought  to  be  publickly  promulga- 
ted, and  the  cases  which  would  be  real  authority  in  favour  of  the 
repeal  must  be  the  liberation  of  vessels  by  the  judgment  of  the 
proper  tribunals,  and  not  by  the  special  favour  of  the  French  em- 
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iMTonr.  It  had  been  sUted,  that  three  American  Tettela  bound  to 
British  ports  were  visited  l>y  French  ertuBerSy  and  suffered  to  pro- 
ceed to  their  destination.  Such  things  as  that  had  sometimes  ha^ 
pened  from  particular  circumstances  even  to  British  vessels,  when 
the  Fr^pch  cruisers  had  more  prizes  than  they  could  man,  or 
any  circumstance  made  it  inconvenient  to  them  to  take  possession 
of  them.  The  statements,  however,  proved  rather  too  much,  as 
two  of  these  three  vessels  were  laden  vrith  naval  stores,  which 
are  already  contraband  of  war ;  and  it  might  as  well  be  inferred 
from  this,  that  France  meant  to  abandon  her  acknowledged  and 
undeniable  maritime  rights,  as  that  f  he  meant  to  give  up  her  Ber- 
lin and  Milan  decrees.  Whatever  restitutions  were  made  as  mere 
acts  of  state,  and  not  from  the  judgments  of  tribunals,  could  not 
be  received  as  any  authority  to  prove  how  the  law  stood  in 
France.  It  might  be  said  by  some,  that  neutrals  had  no  right  to 
prescribe  the  mode  of  restitution,  provided  the  restitution  was  in 
fact  made.  He,  on  the  contrary,  asserted,  that  they  had  a  right 
to  expect  that  in  France,  as  well  as  every  civilised  country,  there 
should  be  regular  tribunals,  where  they  might  claim  redress  ex 
debito  justitiiB^  and  not  as  a  matter  of  court-favour,  caprice,  or 
state-policy.    It  appeared  that  the  French  ruler  left  the  question 

of  restitution  to  be  determined  by  his  special  pleasure. Now 

this  country,  did  demand,  and  had  a  right  to  demand,  that  there 
should  be  a  clear  and  definite  rule  of  law,  acting  in  a  clear  and 
definite  manner ;  and  that  matters  of  this  sort  should  not  be  left 
in  a  state  of  uncertainty  or  perpetual  fluctuation.  It,  therefore^ 
appeared  to  him,  that  there  was  no  evidence  that  any  legal  revo- 
cation of  these  decrees  had  taken  place ;  and  that  the  instrument 
relied  upon  by  the  claimants  as  their  title-deed,  had  no  marks  of 
authenticity  about  it,  but  was  evidently  fabricated  for  a  particular 
^purpose.  There  yrere  many  considerations  connected  with  these 
transactions  on  which  he  did  not  feel  himself  now  called  upon  to 
give  an  opinion.  He  should  not,  therefore,  say  how  far  a  nation, 
calling  itself«  neutral,  W9lb  justified  by  the  law  of  nations,  in  sepa- 
rating itself  from  the  general  society  of  neutral  nations,  and  ac- 
cepting, as  a  boon  for  itself,  an  exemption  from  a  principle  which 
went  to  the  direct  subversion  of  all  neutral  rights ;  nor  would  he 
say  to  what  extent  this  selfish  favour  would  justify  them,  for  not 
resisting  such  violations  of  the  law  of  nationii.  He  should  deter- 
No.XIV.  R 
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mine  on  the  ease  before  him  and  on  all  those  fhit  depend  on  the 
same  principle,  that  the  instrument  parporting  to  be  a  French  de- 
cree, dated  in  April,  1810,  did  not  take  those  causes  out  of  the 
general  operation  of  the  law,  as  described  in  the  orders  in  coun- 
cil ;  and  that,  therefore,  those  vestols  captured  under  them  be- 
fore the  20th  of  Maj  last,  could  not  be  discharged  from  their  ope- 
ration. It  was  only  to  the  vessels  captured  after  the  20th  of 
Ma  J,  that  the  revocation  of  the  orders  in  council  applied.  He 
felt  peculiar  satisfoctlon  in  thinking,  that  if  his  opinion  on  this 
important  question  should  be  erroneous,  there  was  another  tribu* 
nal  (the  Court  of  Appeals)  in  which  it  might  be  reconsidered 

Note.  On  the  subject  of  the  repeal  of  the  French  decrees, 
the  editor  of  the  Law  Journal  deems  it  proper  to  state,  that  on 
the  3d  of  March,  1813,  the  President  of  the  United  States  made 
a  communication  to  the  Congress,  inclosing  a  letter  from  Mr. 
Barlow  the  American  minister  at  Paris,  to  Mr.  Monroe,  and 
another  from  the  duke  of  Bassano  to  Mr.  Barlow,  which  was  ac- 
companied by  an  official  copy  of  the  decree  by  which  the  Berlin 
and  Milan  decrees  were  repealed.  It  bears  date  28th  April,  1811. 
In  the  letter  from  Mr.  Barlpw  to  his  government,  he  says,  the  duke 
<^  declared  it  had  been  commanicated  to  my  predecessor  here, 
and  likewise  sent  to  Mr.  Serrurier,  with  orders  to  communicate  it 
to  you.**  And  the  duke  in  the  letter  above  referred  to  sajrv-^ 
^<  that  revocation  was  proven  by  many  official  acts>  by  all  my  cor- 
respondence with  your  predecessors,  and  by  decisions  in  favdor 
of  American  vessels.^ 
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Of  cases  of  Recaptures. 


Translated  from  the  Cansolato  del  JUare,  Chap.  287* 

Sbc.  1.  If  a  ship  is  taken  by  the  enemy,  and  afterwards  ano- 
ther ship  of  a  friend  comes  up  and  effects  a  recapture,  the  vessel 
and  all  that  is  in  her  shall  be  restored  to  the  former  proprietors, 
on  payment  of  a  reasonable  salvage  for  the  expense  and  trouble 
and  danger  that  have  been  incurred ;  but  this  is  to  be  understood 
of  recaptures  effected  within  the  seigniory  or  territorial  seas  of 
the  country  to  which  the  captured  vessel  belongs,  or  before  the 
enemy  had  secured  the  vessel  to  himself  in  a  place  of  safety. 

9.  If  the  recapture  has  been  effected  within  the  enemy's  terri- 
tories, or  in  a  place  where  the  enemy  was  in  entire  possession  of 
his  prise,  that  is,  in  a  place  of  security,  the  proprietors  shall  not 
recover,  nor  shall  the  recaptors  claim  any  salvage ;  for  they  are 
entitled  to  the  whole  benefit  of  the  recapture,  without  opposition, 
from  any  rights  of  seigniory,  or  the  claims  of  any  person  what- 
ever. 

5.  If  any  enemy,  having  made  a  capture  of  a  vessel,  quits  his 
prize,  on  appearance  of  another  vessel,  either  from  fear  or  from 
any  doubt  that  he  may  entertain  of  her,  and  the  vessel  on  whose 
account  the  captured  ship  was  abandoned  takes  possession  of  the 
vessel  that  has  been  relinquished  and  brings  her  into  port,  she 
shall  be  restored  to  the  proprietor  or  his  heirs,  without  opposi- 
tion, on  payment  of  a  reasonable  salvage,  to  be  fixed  by  agree- 
ment between  the  parties,  or  if  the  parties  cannot  agree,  by  the 
arbitration  of  creditable  persons. 


*  llie  editor  of  thU  Joornal  btitlreMlyaiiDOiineol  to  hitxtaden  hit  intention  to  publbh  a 
tnnihtion  of  this  work.  It  is  readjr  for  the  pren,  but  in  the  present  distncted  sute  of  the 
•onntry  it  would  be  too  hazardous  an  undettakiog  to  print  what  probably  none  would  purchnst, 
ud  few  wonld  read. 
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4.  If  it  shotild  00  htppen  that  any  one  abandons  hU  ymmI 
tbroagb  foar  of  his  enemy,  and  any  friendly  vessel  falls  in  with 
the  ship  that  has  been  deserted,  and  brings  her  into  a  place  of  se- 
curity, that  is  to  say,  in  a  case  where  the  finding  yessel  has  not 
retaken  the  ship  from  the  enemy,  and  where  the  enemy  bad  not 
carried  her  into  a  place  of  security,  and  had  not  taken  her  from 
the  owner,  the  finders  shall  have  no  claim  to  the  vessel  nor  to 
•  the  cargo  on  board ;  but,  by  the  use  and  custom  of  the  sea,  they 
may  demand  a  reasonable  salvage,  to  be  settled  either  by  agree* 
ment  or  by  reference  to  the  arbitration  of  creditable  persons ;  for 
it  is  not  fit  that  any  should  endeavour  to  take  undue  advantage  of 
the  misfortunes  of  another,  since  he  cannot  foresee  what  may 
happen  to  himself;  and  because  every  one  should  be  ready  to 
submit  disputes,  especially  in  cases  like  the  present  to  the  arbi* 
t^tion  of  two  unexceptionable  persons. 

6.  It  is  besides  to  be  understood,  in  all  that  has  been  said,  that 
every  thing  shall  be  dope  without  fraud ;  for  no  man  can  tell  what 
may  be  his  own  case  ;  and  it  sometimes  happens  that  the  deceit 
and  injury  which  a  person  attempts  to  practice  on  others,  lights 
upon  himself:  therefore,  if  any  person  knowing  that  a  ship  is  go* 
ing  on  a  voyage,  where  she  must  be  exposed  to  danger,  or  alarm 
from  the  enemy,  fit  out  a  vessel  with  a  view,  and  for  the  purpose 
of  doing  injury  to  that  ship  or  any  other,  in  making  salvage  at 
their  expense ;  or  with  a  design  of  getting  possession  of  the  ship 
and  cargo :  if  it  can  be  proved  against  them,  that  they  went  out 
with  any  such  intention,  such  persons  shall  not  be  entitled  to  any 
salvage  on  the  ship  and  cargo,  although  the  owner  may  have 
abandoned  her ;  nor  even  although  she  may  have  been  taken  by 
the  enemy. 

6.  If  those,  who  fitted  out  the  vessel,  cannot  establish  in  proof, 
that  they  did  not  arm  with  any  of  the  beforementioned  inten- 
tions ;  or  if  it  should  be  proved  against  them,  that  they  armed 
for  the  purpose  of  doing  injury  ^jo  any  one,  or  generally  to  all, 
whom  they  might  meet,  in  the  form  and  manner  of  enemies ;  in 
such  a  case,  whether  they  bring  in  a  vessel  with  or  without  a  car- 
go—whether it  shall  be  retaken  firom  the  enemy,  or  merely  found 
by  them,  they  shall  take  no  benefit  from  it,  but  the  whole  shall 
b^  restored  tp  the  former  proprietors ;  and  inoreover  such  personi 


Digitized  by  VjOOQIC 


301 

fo  unnittg,  shall  be  delivered  over  to  jostiee  to  be  treated  as  rob< 
bers  and  pirates,  if  the  &ct  ean  be  established  in  proof. 

7.  If  they  are  not  convicted  of  such  an  intention,  having  ei- 
ther retaken  or  found  a  vessel  in  anj  of  the  situations  abovemen- 
tioned,  thej  shall  be  entitled  to  their  full  right  and  benefit ;  accor- 
ding to  the  preceding  regulations.  But  if  the  matter  shall  re* 
main  in  doubt,  or  if  it  shall  rest  with  them  to  disprove  the  charge, 
neither  they,  nor  any  that  were  with  them,  nor  any  that  are  in- 
terested in  the  event,  shall  be  received  to  give  evidence  in  their 
favour ;  nor  shall  any  person  of  a  covetous  disposition,  nor  any 
one  who  may  be  suspected  of  being  biassed  by  money,  be  a  wit- 
ness for  them. 

8.  If  an  enemy  shall  have  made  a  capture  of  a  vessel  or  car- 
go, and  shall  afterwards  abandon  it,  voluntarily,  and  not  from  any 
fear  or  apprehension  of  any  vessel  coming  upon  him ;  and  if  any 
persons  shall  find  the  vessel  or  cargo  that  has  been  voluntarily 
abandoned,  and  bring  it  to  a  place  of  security,  the  property  shall 
not  be  acquired  to  them,  if  any  owner  can  be  found ;  but  they 
shall  receive  a  reasonable  salvage,  to  be  fixed,  at  the  discretion  of 

'reputable  persons  of  the  place  to  which  the  ship  or  goods  shall 
be  carried. 

9.  If,  after  the  expiration  of  a  reasonable  time,  no  owner  comes 
forward,  the  finders  shall  receive  for  their  salvage  one  half  of  the 
proceeds,  and  the  other  half  shall  be  applied  in  the  manner  that 
has  been  expressed  and  declared  in  a  preceding  chapter.* 

10.  If  the  enemy,  being  in  possession  of  any  ship  or  cargo, 
shall  not  have  deserted  it  voluntarily,  but  shall  have  been  obli- 
ged to  abandon  it  by  storm  or  tempest,  or  on  account  of  any  ship 
or  vessel  by  whom  he  may  have  been  alarmed,  the  same  rule 
shall  be  observed  as  if  the  enemy  had  quitted  the  same  volunta- 
rily, and  of  his  own  accord. 


•  In  chapter  249,  the  nme  proporUoii  of  a  moief y  ib  given  to  the  finder  of  goods  fbund 
HofttiDg  in  port.  Sec.  after  the  expiration  of  one  year  and  a  day,  if  no  owner  appean  to  efadinv 
The  other  moiety  was  to  be  ditided  into  two  parts,  of  which  the  lord  of  the  jurisdiction  was 
to  main  one ;  and  apply  the  other  to  pions  purposes  for  the  soul  of  the  proprietoi^— ^  Allho- 
la  hi  ginstitia  debbe  dare  a  queUo  che  travatc  I'havera,  la  mcu  per  ino  beveraggio,  et  della  nieu 
rhe  rinaneiB,  debba  &re  hi  giustitiadae  parti;  et  pvo  pigltame  loi  una  parte,  et  Taltra  die 
|ii|0De,  debhels  i^ue  per  amor  di  dio,  dore  a  lui  pia^e,  per  rani(na  di  ^neUo  di  chi  ^ara  stata. 
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11.  If  the  enemy,  after  a  capture,  cornea  to  any  place  where 
he  takes  a  ransom  for  his  prize,  if  the  proprietors  wish  to  have 
their  vessel  or  cargo  again,  he  or  they,  who  have  ransomed  her, 
are  hound  to  deliver  her  up  to  the  original  owners,  on  payment 
of  the  debt  and  charges,  and  some  further  allowance  besides,  if 
they  choose  to  accept  it 

12.  If  an  enemy,  on  capture  of  a  ship  or  a  cargo,  shall  make 
a  gift  of  it,  such  a  donation  or  gift  shall  not  be  valid  on  any  ac- 
count ;  except  that  if  a  gift  is  made  of  the  ship  or  cargo  to  those 
to  whom  it  belonged,  such  donation  shall  be  valid.  But  if  the 
captor  bargains  with  the  master  in  these  words,  **  We  are  vnl- 
ling  to  give  you  your  ship  for  nothing,  but  must  have  a  ransom 
for  the  cargo,"  such  a  donation  shall  not  be  good ;  because,  in  the 
ease  of  which  we  are  now  speaking,  the  enemy  had  not  carried  it 
to  a  place  of  security,  so  as  to  say  that  he  might  not  lose  it ;  not- 
withstanding that,  he  might  so  far  have  obtained  power  over  his 
prize  as  to  be  able  to  bum  or  sink  it ;  though  in  such  case,  it 
would  be  totally  lost  both  to  him  and  to  the  owner.  It  is  to  be 
understood,  therefore,  that  if  the  cargo  is  ransomed,  the  master 
to  whom  his  ship  has  been  so  given,  is  bound  to  contribute  to  the 
ransom  paid  for  the  cargo,  according  to  the  value  of  the  ship ; 
and  the  same  rule  shall  be  observed,  e  contra  also,  and  applied 
equally  to  the  ransom  of  the  ship  or  cargo. 

13.  If  the  captor  shall  have  taken  the  prize  to  a  place  of  se- 
curity ;  that  is,  if  it  shall  have  been  carried  out  of  the  seas  of 
the  enemy,  where  a  recapture  might  be  effected  ;  if,  when  the 
captor  shall  have  it  in  safe  possession,  and  in  his  own  power,  he 
shall  make  a  donation,  or  sale  of  the  ship  or  cargo,  such  a  dona- 
tion or  sale  shall  be  valid,  without  exception,  from  any  quarter  ; 
unless  he,  to  whom  the  donation  was  made,  should  have  accepted 
it  with  an  intention  of  doing  a  kindness  to  the  owner,  and  for  his  * 
benefit ;  in  that  case  he  may  restore  it  if  he  pleases ;  but  other- 
wise, he  is  not  compellable  by  any  person,  nor  on  any  account. 

14.  If,  however,  he,  to  whom  the  property  belonged,  can  show 
that  there  has  been  any  fraud  in  the  business,  the  donation  shall 
not,  on  any  account,  avail ;  but  he  to  whom  it  was  made,  ought 
to  be  seized  by  the  lord  of  the  country,  and  punished  in  goods, 
and  in  person,  according  to  the  circumstances  of  the  case;  and 
the  ship  or  cargo  shall  be  restored  to  the  former  owner. 
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15.  If  th«  ship  or  cargo  shall  have  been  told  by  the  enemy  te 
any  one,  the  sale  shall  be  valid;  provided  that  be,  who  has  pur. 
chased,  can  show  that  the  sale  was  made  to  him  by  the  enemy  in 
<t  place  of  security,  that  is,  where  the  enemy  held  Uie  goods  in 
question,  in  tuo  dominio  ;  and  in  case  any  one,  who  pretends  to 
liave  acquired  the  ship  or  cargo  by  a  jost  title,  cannot  prove  the 
asserted  sale,  it  shall  not  be  valid ;  and  if  the  former  owner  ap* 
pears,  and  can  make  proof  of  his  property,  it  shall  be  restored  to 
him.  Th^  evidence  of  these  disputed  claims  shall  be  discussed 
before  two  reputable  persons  of  the  country  where  the  dispute  ari« 
•es,  and  without  fraud ;  and  if  any  fraud  is  discovered,  the  party 
against  whom  the  fraud  is  proved,  shall  be  bound  to  pay  to  the 
other  party,  costs,  damages  and  interest;  and  besides,  the  party 
consenting  to  the  fraud  shall  be  delivered  over  to  the  justice  of 
•tiie  country. 

16.  If  the  master,  or  person  acting  for  him,  recovers  the  ship 
or  cargo  by  any  means,  he  is  bound  to  make  restitution  to  the  pro- 
^etors,  according  to  their  several  proportions,  on  payment  of  the 
expenses  pro  rata 

17.  If  the  master  shall  redeem  any  part  of  the  cargo,  and 
make  any  agreement  with  the  consent  of  the  major  part  of  his  co- 
partners, by  which  he  shall  regain  the  ship  or  cargo,  he  may 
•compel  them  to  contribute,  by  course  of  justice,  because  they  are 

as  much  under  an  obligation  to  him,  as  if  they  had  agreed  to 
take  part  in  building  or  purchasing  a  new  ship. 

18.  But  if  the  master  makes  any  agreement,  without  the  con- 
sent of  his  partners,  or  the  major  part  of  them,  they  are  not 
bound  to  any  thing,  unless  they  like  it ;  nor  is  the  master  answer- 
able to  them  for  the  rights  and  interests  which  they  had  in  the 
ship  at  the  time  of  capture ;  saving  for  any  previous  accounts 
which  might  be  still  remaining  unsettled,  respecting  their  shares 
in  the  ship  or  cargo  at  the  time  it  was  taken  by  the  enemy. 

19.  If  the  original  proprietors  are  disposed  to  resume  their 
shares,  and  the  master  makes  any  opposition,  the  justice  of  the 
country  may  compel  him  to  acquiesce ;  for  there  can  be  no  ground 
of  reasonable  resistance  on  his  part,  if  they  are  willing  to  pay 
their  proportion  of  the  expense ;  and  it  would  be  manifestly 
unjust  that  any  one  should  dispossess  tiie  rest  of  their  property. 
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to.  Bat  if  the  master,  or  anj  one  for  him,  redeems  his  ship  or 
cargo,  after  the  enemj  has  gained  a  just  title  in  \t,  and  those  whe 
were  part  owners  refuse  to  paj,  as  hefore  specified,  the  master 
or  his  agent,  ought  to  repeat  his  demand  upon  them  several  times, 
and  call  upoll  them  to  pay  their  share ;  and  if  thej  still  refuse^ 
it  shall  he  put  up  to  auction,  with  permission  of  the  government 
and  he  disposed  of  to  the  hest  bidder. 

21.  If  the  ship  or  cargo  shall  be  sold  for  more,  after  such  re- 
fusal, than  the  ransom  paid,  the  surplus  shall  be  paid  to  the  own- 
ers, according  to  their  shares,  if  the  master  chooses  it,  otherwise 
he  is  not  obliged.  And  the  master  shall  have  the  privilege  of  re- 
taining the  goods  in  question  at  the  price  that  others  are  willing 
to  give  for  them. 

22.  If  the  sale  shall  not  produce  so  much  as  the  ransom,  if  the 
master  made  the  ransom  without  the  consent  of  his  partners,  thej 
are  not  bound  for  the  deficiency,  unless  they  choose  it ;  and  there- 
fore it  is  reasonable  that  the  master,  or  his  agent,  should  have  the 
privilege  of  retaining,  at  the  price  that  any  other  person  would 
give,  as  the  deficiency  would  fkll  upon  him,  saving  however,  that 
if  any  of  the  partners  are  inclined  to  resume  their  shares,  they 
are  bound  to  make  good  the  deficiency  to  him  pro  rata.  All  the 
reasonings,  and  cases  and  conditions  abovementioned  shall  be  ta- 
ken under  the  supposition  that  the  enemy  had  carried  the  prize 
into  a  place  of  security ;  and  that  the  ransom  or  sale  had  been 
made  fairly  and  vrithout  fraud. 

P.  S.  It  may  not  be  improper  to  add,  as  an  observation  point- 
ing out  the  chasm  between  the  regulations  of  this  ancient  code, 
and  the  prize-ordonnances  of  particular  countries,  and  the  provi- 
sions made  in  publick  treaties,  in  later  times,  on  the  subject  of 
prize ',  that  neither  the  laws  of  Oleron,  nor  the  ordonnances  of 
Wisbuy,  nor  the  Guidon,  nor  the  ordonnances  of  the  Uanse  towns^ 
contain  any  regulations  respecting  the  general  law  of  prize; 
scarcely  mentioning  the  subject,  except  incidentally,  amongst  the 
accidents  to  which  merchant-vessels  are  liable  There  are,  in  the 
Black  Book  of  the  admiralty,  a  few,  and*but  few,  articles  respect- 
ing it.  In  the  ordonnances  of  Barcelona,  of  1340,  there  are  also 
a  few  articles,  but  relating  rather  to  the  division  of  interest  be- 
tween the  captors,  than  to  the  general  subject. 
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Csde  ^IiutructUnCrimineUe,  6v.  L  e.  The  Codeof  Crimiiua  ]jutneCaott,aii  editioB  eOfRtponA* 
inf  witk  the  original  edition  of  the  balletin  of  lawB  ;  followed  by  the  motive*  alleged  bf 
the  eoaiuetlon  of  itace,  and  the  leportB  made  by  the  eominittiee  of  legishttioii,  of  the  legir 
l^tive  body,  on  eaeh  of  the  hwg  eompodng  the  eode— with  an  alphabetieal  and  arranged 
table,  wUth  ooUaett  am  ofery  i«l||«et  the  diipoilciaiu  refadng  to  it;  and  whieh  indkateab 
in  the  artiale  of  erery  OmetaoaMir  ud  pvbAek  oHleer,  all  the  flmetkHU  that  appevtain  to 
him;  and  that  he  it  bound  to  fhlftl  in  eriminal  matter*,  or  thma  whiah ave  eonneeted  whb 
the  oomational  or  ainiple  polioe^     -ayo*  p.  4ML— Farla. 


At  rather  a  later  period  than  we  had  at  first  intended,  we  pro- 
ceed to  the  examination  of  another  important  branch  of  the  law 
established  in  France^  under  the  name  of  the  Code  Napoleon, 

Perhaps  it  may  be  proper  to  begin  by  obviating  a  prelimina- 
ry mistake,  into  which  many  readers  may  possibly  be  betrayed  by 
the  title  of  this  volume,  as  at  first  seeming  to  import  that  the 
whole  penal  system  is  here  laid  down,  including  a  list  of  all  the 
crimes  that  are  subjeeted  to  legal  censure,  and  all  the  punish< 
ments  by  which  they  are  visited  ;  a  discussion  at  no  time  unim- 
portant, and  which  at  the  present  period,  when  general  attention 
has  been  directed  to  the  subject  by  men  of  the  most  distinguished 
abilities,  is  peculiarly  qualified  to  attract,  in  this  country,  the 
most  anxious  and  painful  consideration.  So  widely  difiused,  in- 
deed, is  the  persuasion  of  the  necessity  of  some  amendment  in 
our  own  penal  code,  that  the  ideas  on  which  enlightened  men 
have  proposed,  in  France,  to  establish  the  foundation  of  their  own 
future  practice,  in  the  most  interesting  part  of  jurisprudence, 
could  hardly  have  been  .canvassed  without  suggesting  some  hints 
worthy  of  ample  consideration  among  us  ;  and  those  who  know 
the  difficulty  attending  many  parts  of  the  subject,  will  augur 
the  more  favourably  of  the  code  itself,  from  the  length  of  time 
which  has  been  employed  in  bringing  it  to  maturity. 

No.  XIY.  % 
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On  the  ffresent  occasion,  however,  oor  obiervalions  most  be 
directed,  not  to  the  entire  code  of  penal  laws,  but  to  that  of  ert- 
nUnal  instruction  ;  a  phrase  which  the  contents  of  this  volume 
vrill  authorise  os  to  define  as  the  whole  series  of  proceedings  that 
are  instituted  by  law,  between  the  commission  of  a  crime  and  its 
ultimate  legi^  consequences.  The  powers  and  duties  of  magi- 
strateS)  the  functions  of  the  various  courts,  the  obligations  of  pub- 
lick  prosecutors,  the  method  of  compelling  the  attendance  of  wit- 
nesses, and  the  principles  on  which  their  examination  is  to  be  con- 
ducted, the  mode  of  summoning  juries  and  insuring  their  impar- 
tiality.— All  these  diversified  details,  practically  of  the  most  vital 
importance  to  the  general  security,  and  in  a  certain  dc^pne  invol- 
ving in  their  particular  fMrms  the  abstract  and  fuodaaMatal  prin- 
ciples of  eriminal  law,  yet  susceptible  without  injury,  of  a  great 
variety  of  modificatioDs,  are  therefore  included  in  the  several  ti- 
tles of  these  new  imperial  edicts.  We  must  not  fail  to  advert  to 
one  striking  innovation,  which  destroys  the  right  of  private  prose- 
cution with  a  view  to  punishment,  and  thus  relieves  the  injured 
individual  from  the  expense  of  bringing  offenders  to  justice,  while 
it  narrows  the  operations  of  malice  or  resentment  againft  the  ac- 
cused :  but,  having  remarked  this  novelty,  we  shall  pass  over  the 
minutias  of  subordinate  arrangement,  and  select  a  few  of  the  mest 
striking  passages  in  the  proposed  mode  of  administering  criminal 
justice. 

The  curiosity  and  sensibility  of  the  English  reader  will  be  al- 
most instinctively  directed  to  the  trial  by  jurff :  but,  in  ^e  dis- 
cussions here  promulgated  on  this  inestimable  privilege,  he  will 
be  surprized  to  find  both  the  &ct  and  the  argument  directly  re- 
versed. fVe  are  occasionally  driven  to  admit  that  there  Is 
something  at  least  questionable  in  the  theory  of  juries :  but  what- 
ever doubts  or  objections  may  appear  to  hang  about  the  abstract 
reasoning,  we  *^  look  at  the  practic$  and  forget  them  alL"  The 
French  legislators,  on  the  contrary,  are  loud  an  their  praises  of 
the  theory,  to  which  they  find  no  objection  but  in  their  experience. 
The  following  extract  from  the  address  of  Messieurs  Treilhard, 
Real,  and  Jaure,  counsellors  of  state  to  the  legislative  body,  on 
presenting  the  first  portion  of  the  code,  will  perhaps  serve  to  ex- 
plain and  reconcile  all  difficulty: 
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"<  To  whom  shfttt  thetrial*  be  confided  ?  What  U  tbe  aotkovi- 
ty  which  shall  pronocmce  ? 

'<  The  great  distinction  between  the  law  and  the  fact  alreadj 
occurs  to  oar  mind.  Shall  we  have  persons  particiilarljF  and 
exclosivelj  charged  to  decide  on  the  fact?  Shall  that  &ciiltj  be 
delegated  to  citizens  chosen  among  the  most  enlightened  and  the 
most  honest,  who  are  strongly  interested  in  the  si^fiport  of  society 
by  the  advantages  which  they  derive  from  it ;  and  whose  well 
known  morality  may  guarantee  to  the  accused  that  benevolent 
and  careful  attention  which  every  man  would  claim  fdr  himself  in 
such  a  painful  situation  ? 

**  If  the  jury  could  not  be  purified  from  the  vices  by  which  it 
was  sullied  at  a  fatal  period,  (ttW  too  nsor  oursdveef  if  zm 
reckon  the  days  onhfy  but  separated  by  a  tkomemud  ages  tf  we 
regard  events^)  that  institution  ought  to  be  proscribed. 

''  But  if  we  have  not  forgott^i  that  it  v?as  demanded  by  the 
voice  of  the  nation  ;  if  we  recal  the  salutary  ejects  which  it  pro- 
duced until  the  period  at  which  our  intesttne  agitations  corrupted 
Its  principles  ;  if  we  do  not  wish  to  dissemble  that  no  in^tution 
escaped  that  fatal  influence  which  perverted  the  nature  of  the  ju* 
xy  ;  if,  in  short,  we  are  oonvinoed,  as  we  ought  to  be,  that  the  so- 
cial body  is  entirely  freed  from  that  impure  atmosphere  which  en- 
veloped it ;  and  if  we  see  the  eclipse  of  the  principles  of  order  and 
justice  dissipated  on  every  side,  it  will  be  difficult  for  reflecting 
persons  to  renounce  tbe  institution  of  the  jury.  Why  should  we 
not  behold  the  glory  attached  to  the  first  days  of  that  establish- 
ment shine  forth  once  more  ?  Is  the  French  nation  now  less  jea- 
lous of  ite  civil  liberty  ff  Is  the  blood  of  a  citizen  less  precious  ? 
Is  the  hatred  of  crime  less  powerfully  engraven  in  our  hearts  ? 
Have  we  less  disposition  to  purchase  by  a  few  moments  in  the 
course  of  our  lives,  a  benefit  of  which  we  proved  ourselves  so  jea- 
lous? and,  when  the  same  genius  that  has  carried  the  glory  of 
the  French  name  to  the  extremities  of  the  earth,  proposed  to  con- 
fide the  security  of  the  people  and  the  lot  of  future  generations  to 
the  institution  of  jaries-*-wheB  the  regards  and  the  benefit  of  the 

*  ImtrmtUn  k  the  word  hen  fplnjrd,  «TideM]7  \m  th*  KaHcd  «eti«c  wUch  ve  bar*  at* 
•igned  to  it  in  the  tnuslatktt. 

t  **  A  question  not  to  be  asked,'*  we  ibouM  bare  tboof  ht. 
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(K>ver6ign  are  about  to  be  fixed  on  lliose  wbo  shall  have  performed 
its  duties  worthily — ^ifi^ich  of  as  brings  his  mind  to  it  with  dis- 
gast  or  coldness  ? 

<*  Salutary  reforms  are  doi^tless  necessarf  in  the  actual  prac- 
tice of  the  institution.  It  is  proper  to  circumscribe  the  circle 
within  which  the  jurors  should  be  chosen ;  it  is  right  to  secure 
to  citiMtts  the  exercise  of  refusal  not  illusory,  and  to  dtseover  a 
method  which  should  not  give  to  the  accused  a  premature  ac- 
quaintance with  their  jurymen';  it  was  convenient  also  to  prevent 
by  a  wisely  combined  organisation,  the  too  freijuent  summons  of 
the  same  person.  It  was  not  desirable  to  create  the  prqfBMsion 
of  a  juryman ;  nor  to  allow  the  repeated  exercise  of  this  honour- 
able function  to  produce  the  double  inconvenience  of  weakening, 
by  habit,  that  profound  veneration  with  whi6h  the  juror  ought  to 
be  penetrated  when  he  sets  his  foot  within  the  sanctuary,  and  of 
becoming  burthensome  to  him  by  taking  him  too  often  from  his 
ordinary  occupations.  In  fine,  in  questioning  the  conscience  of 
the  jury,  we  ought  to  require  only  a  simple  answer,  disengaged 
from  all  forms,  and  inspired  by  the  force  of  profound  eonvie- 
tion. 

^<  Experience  dictated  what  ought  to  be  and  n^iat  has  been 
done. 

**  Let  it  be  no  longer  repeated  to  us  that  juries  are  unacquain- 
ted with  law  and  with  judicial  forms.  What  necessity  is  there 
for  their  understanding  law  and  forms  ?  Is  it  to  juries  that  the 
observation  of  the  law  and  of  forms  is  entrusted  ?  To  pronounce 
on  facts  they  will  have  for  more  valuable  qualities,  soundness  of 
intellect,  uprightness  of  heart,  and  a  knowledge  of  the  world. 

'<  They  will  always  bring  that  profound  and  wholesome  atten^ 
tion,  which  is  never  wanting  in  the  exercise  of  an  august  function 
when  it  is  rarely  fulfilled ;  they  will  be  penetrated  with  a  reli- 
gious respect  for  misfortune,  (for  till  the  moment  of  condemna- 
tion no  man  is  accounted  criminal)  a  respect  which  is  sensibly 
enfoebled  in  those  who  have  the  spectacle  of  misfortune  always  be- 
fore them ;  and,  above  all,  they  will  not  have  contracted  a  ccr- 
tain  insensibility  which  is  not  easy  to  avoid,  towards  calamities  of 
which  we  are  habitually  made  the  witnesses." 

Thus  the  institution  of  petit  juries  is  permanently  incorpora- 
ted, we  hope,  with  the  laws  of  France ;  but  the  individual  does 
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B#t  enjoy  the  additional  pfoteetien  of  a  grand  jury  pronotmeing 
an  opinion  on  oath  that  sufficient  grounds  of  charge  exist  to  au- 
thorize his  being  caUed  to  make  his  defence  in  court.  These 
previaus  inquiries  are  referred  to  the  decision  of  certain  inferiour 
magistrates,  and  ultimately  to  the  metropolitan  tribunal,  passing 
under  the  name  of  La  cour  Imperiale  ;  and* during  the  prepara- 
tory steps,  the  requisite  industry  seems  to  be  directed  towards 
securing  the  suspected  person  from  unnecessa[ry  vexation,  without 
too  far  extending  the  offender's  chance  of  impunity.  It  is  also  to 
be  observed  that  certain  descriptions  of  oifences  are  tried  in  a 
more  summary  and  expeditious  manner ;  for  the  counsellors  of 
sUte  remark  that,  ^  In  pnsserving  the^  jury  they  should  not  re- 
nounce another  institution,  which  has  been  proved  to  be  necessa- 
ry by  the  experience  of  many  years,  that  of  special  tribunals,  es- 
tablished for  crimes  that  cannot  be  too  actively  pursued,  too 
promptly  judged,  or  too  exemplarily  punished ;  and  against  cer- 
tain persons,  who,  far  from  offering  any  the  least  pledge  to  socie- 
ty, are  already  signatiaed  as  its  scourges."  Wejiere  find  rather 
an  alarming  admission  of  the  questionable  principle  that  the  for- 
mer character  of  a  culprit  may  operate  not  only  on  his  punish** 
asent,  but  also  on  the  mode  of  his  trial ;  and  indeed  in  the  perfor- 
mance of  our  present  task  we  have  been  often  led  to  suspect,  from 
various  parts  of  the  code,  that  vagrants,  persons  without  property, 
and  such  as  are  considered  as  old  and  notorious  offenders,  wiU 
run  the  hazard  of  encoimtering,  on  the  day  of  trial,  a  torrent  of 
overwhelming  prejudice,  the  more  dangerous  from  being  to  a  cer- 
tain degree,  sanctioned  by  the  language  of  the  law. 

Without  pretending  to  trace  an  accusation  through  all  its  pre- 
paratory forms,  let  us  now  suppose  that  the  preeurmr  imperiaiy 
residing  in  the  department  which  has  been  the  scene  of  a  crime 
committed,  has  reported  his  procetv^rbai  to  the  procureur  ga- 
ner€d,  who  is  satisfied  that  the  accused  should  be  put  on  his  trial ; 
and  that,  in  fine,  a  majority  of  the  judges  of  the  Imperial  Court 
are  of  the  same  opinion.  Let  us  conceive  the  Quarterly  Court  of 
Assise  to  be  sitting  in  its  department,  composed  of  a  member  of  the 
Imperial  Court,  who  acts  as  a  president,  and  four  of  the  seniour 
judges  among  those  who  reside  in  the  department.  The  prom- 
r0ur  general  is  represented  by  a  substitute,  and  the  clerk  of  the 
tribunal,  before  which  the  antecedent  depositions  have  been  ta- 
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kMiy  luuRimeB  bis  teat  m  a  member  of  tbe  eoart,  thoogb  be  is  in- 
vested  with  no  jadicisl  autboritj.  Tbe  order  of  tbe  trial  tboD 
eommenoes. 

<<  Tbe  aoeused  sball  appear  unfettered,  and  accompanied  by 
guards  only  to  prevent  bis  escape.  The  president  sball  ask  him 
bis  name,  bis  christian  names,  bis  age,  bis  profession,  bis  resi- 
dence, and  tbe  place  of  bis  birth. 

"  The  president  shall  inform  the  counsel  for  tbe  accused,  that 
be  can  say  nothing  against  bis  conscience,  or  inconsistent  with 
tbe  respect  due  to  the  laws,  and  that  he  must  express  himself 
with  moderation  and  decency. 

<<  The  president  shall  thus  address  tbe  jury,  who  sball  stand 
uncovered. 

*^  You  swear  and  promise,  before  God  and  men,  to  examine, 
with  the  most  scrupulous  attention,  the  charges  which  shall  be 
brought  against  N ;  not  to  betray  the  interest  either  of  tbe  accu- 
sed, or  of  the  society  who  accuses  him ;  to  communicate  with 
none  till  after  your  verdict ;  to  listen  neither  to  hatred  nor  malice, 
to  fear  nor  affBction  ;  to  decide  according  to  the  charges,  and  the 
evidence  in  justification,  according  to  your  conscience  and  your 
entire  conviction,  with  the  impartiality  and  the  firmness  that  be- 
comes an  honest  and  a  free  man.** 

Each  of  the  jurymen,  called  individually  by  tbe  president, 
sball  reply,  raising  his  band,  «<  I  swear  this  on  pain  of  annulling 
tbe  proceeding. 

''  Immediately  afterwards  the  president  shall  warn  tbe  accu- 
sed to  be  attentive  to  what  he  is  about  to  hear. 

^  He  shall  next  order  tbe  clerk  to  read  the  decree  of  tbe  Ini> 
perial  Court,  referring  the  cause  to  tbe  Court  of  Assise,  and  the 
act  of  accusation.    The  clerk  shall  read  it  with  a  loud  voice. 

^  The  president  shall  then  remind  the  accused  of  the  contents 
of  the  act  of  accusation,  and  shall  say  to  him,  "  You  hear  what  ig 
imputed  to  you ;  and  you  will  now  bear  tbe  charge  to  be  produced 
against  you." 

Then  follow  some  regulations  respecting  the  interchange  and 
publication  of  lists  of  the  witnesses  intended  to  be  produced  on 
either  side,  to  which  no  addition  is  to  be  made  without  the  express 
permission  of  the  judges  ;  and  tbe  charge  is  opened  on  tbe  part 
ef  the  prosecution. 
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^<  The  president  shall  order  the  witnesses  to  withdraw  into  the 
apartment  destined  for  them  ;  which  they  shall  quit  only  when 
called  to  deliver  their  testimony.  The  president  shall  take  pre- 
caotions^  if  necessary,  to  prevent  the  witnesses  from  conferring 
with  each  other  respecting  the  crime  of  the  accused,  hefore  they 
shall  have  made  their  deposition. 

^'  The  witnesses  shall  depose  separately,  in  the  order  establish* 
ed  by  the  prbcureur  general.  Before  deposing,  they  shall  take 
the  oath  to  bear  witness  without  hatred  or  fear,  to  speak  the  whole 
truth,  and  nothing  but  truth,  on  pain  of  nullity.* 

**  The  president  shall  ask  them  their  names,  their  christian 
hame%  age,  profession  and  residence ;  whether  they  knew  the 
accused  before  the  fact  mentioned  in  the  accusation ;  whether 
they  are  relations  or  connections  either  of  the  accused  or  of  the 
party  in  the  civil  action,  (i.  e  the  party  injured  by  the  offences, 
who  may  also  recover  damages  against  the  defendant)  and  in  what 
degree ;  he  shall  ask  them  further,  if  they  are  not  attached  to  the 
service  of  one  or  the  other  of  them  :-^his  done,  the  witnesses 
shall  give  their  evidence  orally. 

^'  The  president  shall  require  the  clerk  to  take  a  note  of  the 
additions,  alterations,  or  variations,  which  may  exist  between  the 
deposition  of  a  witness  and  his  former  declaration. 

'^  The  procureur  general^  and  the  accused  may  require  the 
president  to  have  notes  taken  of  such  alterations,  additions  and 
variations. 

'<  After  each  deposition,  the  president  shall  ask  the  vntness 
^ether  it  be  of  the  accused  present  in  court  that  he  has  meant  to 
speak ;  and  he  shall  then  ask  the  accused  whether  he  wishes  to 
answer  what  has  been  said  against  him." 

On  criminal  trials  in  this  country,  the  practice  is  for  the 
judge  to  ask  the  prisoner,  at  the  close  of  each  witnesses  deposition, 
whether  he,  the  prisoner,  would  wish  to  put  any  further  interro- 
gatories, and  not  to  call  on  him  to  answer  till  all  the  depositions 
have  been  concluded. 

'*  The  witness  is  not  to  be  interrupted  :  but  the  accused  or  his 
counsel,  may  question  him  through  the  organ  of  the  president, 

*  Apein  de  nuUki,  is  the  phrMe  Wre  and  in  maay  other  paasagM.  It  loiMCiaiei  appear* 
to  aflket  the  ndiditf  ofallthe  pfooeadings :  but  in  thii  phMe^  probably,  the  evidence  only  ofihe 
witaeM  neflectinf  to  take  the  required  oath  inmld  be  set  aiide. 
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and  say,  as  wdl  against  the  witneM  as  against  lus  testimony,  any 
thing  that  may  serve  to  the  defence  of  the  acensed. 

,  This  mode  of  questioning  hy  thetnterrention  of  the  president, 
instead  of  a  direct  address  to  the  wUaess,  wwM  mi^eriaHy  aifeet 
the  privilege  of  cross-examination,  whidi  legal  men  amov^  ns 
highly  prize,  and  of  which  vi^itnesses  so  feelingly  complain.  On 
which  side  of  the  water  the  caase  of  truth  is  most  judiciously  con* 
suited,  we  shall  not  here  give  an  opinion. 

^^  The  president  may  likewise  ask  from  the  witness  and  the 
accused  all  the  explanations  which  he  shall  deem  necessary  for 
the  manifestation  of  truth. 

"  The  judges,  the  proeureur  genirai,  and  the  jurors  shall 
have  the  same  privilege,  asking  leave  of  the  president.  The  civil 
party  shall  not  put  any  questions  either  to  any  witness,  or  to  the 
accused,  except  through  the  organ  of  the  president 

With  regard  to  the  difibrence  which  will  here  he  recognized 
between  the  English  and  the  French  mode  of  proceeding  we  ac- 
knowledge that  we  do  not  feel  much  hesitation  in  preferring  the 
former  ;  which  exempts  the  prisoner  from  the  necessity  of  stating 
any  facts,  from  t^  temptation  of  falsehood  and  deception  to  which 
he  would  be  exposed,  and  from  the  danger  of  criminating  himself 
by  ill-advised  admissions.  In  the  agitation  and  anxiety  naturally 
resulting  from  his  awful  situation,  we  think  the  truth  could  not 
be  expected  from  him  vrith  any  appearance  of  reason.  The  cool 
villain  would  artfully  ^Isify  the  occurrences  which  would  prove 
his  condemnation ;  and  the  innocent  but  weak  man,  overpowered 
by  a  sense  of  horrour  at  being  drawn  by  circumstances  into  a  ^- 
picion  of  guilt,  might  suj^ress  or  vary  them  so  as  to  incur  contra- 
dictions. 

It  is  then  enacted  that  the  witnesses  shall  remain  in  court,  till 
the  verdict  is  pronounced  ;  and  that  the  accused  shall  proceed  to 
call  his  witnesses,  either  to  prove  exculpatory  facts,  or  to  establish 
his  character.  Provision  is  also  made  for  paying  the  expenses  of 
the  witnesses. — What  follows  is  of  first-rate  consequence. 

^  Evidence  cannot  be  given, 

"1.  By  the  father,  the  mother,  the  grand-fether,  the  grand- 
mother, or  any  other  from  whom  the  accused  is  descended,  or 
any  of  those  who  are  accused  with  him,  being  present  and  sub- 
jected to  the  same  trial. 
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^%  By  the  son,  the  daughter,  the  gnad4MD9  the  grand-daugh- 
ter, or  any  other  descendant; 

<«  3.  By  brothers  and  sisters ; 

^  4.  By  persons  connected  in  the  same  deg^e  by  marriage ; 

'^  5.  By  hosband  or  wife»  even  after  a  divorce  has  been  pro- 
nounced ; 

''  6.  By  informers,  w&ose  evidence  receives  a  pecuniary  com- 
pensation from  the  law; 

"  Without,  however,  the  proceeding  being  annulled  in  conse- 
quence of  any  of  the  above-mentioned  persons  being  heard,  unless 
the  procureur  general^  or  the  civil  party,  or  the  accused  shall 
have  objected  to  their  examination.'' 

Nothing  can  be  more  adverse  to  the  prevailing  principles  that 
govern  the  English  courtg  in  matters  of  evidence,  than  this  sweep- 
ing disqualification  of  so  many  persons  as  witnesses.  We  appre- 
hend  it  to  have  been  long  the  established  practice  of  our  judges, 
(who  are  rarely  directed  by  statute  in  matter  of  evidence,  which 
&ils  chiefly  under  the  disposition  of  those  unwritten  and  tradition- 
ary rules  that  pass  un^er  the  denomination  of  the  common  law,) 
to  extend  to  the  utmost  the  competency  of  witnesses,  and  leave 
the  possible  bias  of  interest  or  affection  to  operate  against  their 
credit  only.  To  the  indiscriminate  adoption  of  this  practice,  a 
strong  objection  certainly  exists,  as  it  may  tend  to  the  commission 
of  perjury — a  greater  evil,  in  many  instances,  than  the  suppres- 
sion of  truth :  but  surely  the  French  code  carries  the  opposite  doc- 
trine to  a  most  unreasonable  length.  Of  all  the  relations  and  con- 
nections above  enumerated,  as  excluded  by  it  from  the  power  of 
being  heard  in  a  court  of  justice,  only  one  has  the  same  effect 
among  us,  that  of  husband  and  wife.  Is  it  not  extravagant  to  be- 
lieve that  the  brother  of  a  wife  many  years  deceased,  will  in  all 
cases,  feel  so  warm  an  attachment  to  his  brother-in-law,  as  to  out- 
weigh the  obligation  of  an  oath  ?  Besides,  this  monstrous  ordi- 
nance affords  complete  impunity  to  those  worst  of  crimes,  which 
affects  a  man's  domestick  relations,  and  renders  it  nearly  impossi- 
ble to  detect,  for  example,  parricide  or  incest.  The  incompetency 
even  of  husbands  or  wives  to  appear  for  or  against  each  other  in 
this  country,  has,  it  is  believed,  been  occasionally  repealed  by  the 
necessity  of  the  case ;  but  in  the  French  code  no  exceptions  are 
introduced,  and  the  whole  proceedings  would  be  annulled  if  any 
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deviations  were  admitted — ^it  would  have  been  worthy  of  the  le- 
gislators to  consider  whether  thej  were  not  creating,  in  a  depra^ 
ved  father,  or  an  abandoned  elder  brother,  a  dreadful  interest  in 
corrupting  those  younger  branches  ^f  the  family,  whom  they  axe 
more  especially  bound  to  instruct  and  preserve ;  and  early  initia- 
ting them  into  crimes,  as  safe  accomplices,  who  could  never  be 
permitted  to  disclose  the  guilt  in  which  they  had  shared. 

We  have  not  time,  however,  to  prolong  our  suggestions  for  the 
amendment  of  the  jurisprudence  of  our  neighbours;  and  indeed, 
we  have  little  doubt  that  the  defect,  on  which  we  have  just  ani- 
madverted, will  speedily  correct  itself. — Among  the  provisions  of 
minor  consequence  concerning  the  delivery  of  evidence  in  court, 
that  which  follows  vnll  illustrate  the  minute  and  cautious  atten- 
tion with  which  the  legislators  have  anticipated  possible  obsta- 
cles to  the  trial  of  causes. 

*'  If  the  accused  be  deaf  and  dumb,  and  cannot  write,  the 
president  ex-officio  shall  appoint  for  hb  interpreter  that  person 
who  has  been  most  accustomed  to  communicate  vnih  him. — ^The 
same  shall  be  done  in  regard  to  a  deaf  and  dumb  witness.  In 
case  the  deaf  and  dumb  should  know  how  to  write,  the  clerk  shall 
write  down  the  questions  and  observations  which  shall  be  made 
to  him ;  they  shall  be  transmitted  to  the  accused  or  the  witness, 
who  shall  give  an  answer  or  declaration  in  writing;  and  the 
whole  shall  then  be  read  by  the  clerk. 

*'  At  the  close  of  the  depositions  by  witnesses,  and  the  respec- 
tive speeches  to  which  they  may  have  given  occasion,  the  civil  par- 
ty or  his  counsel  and  the  procureur  general  shall  be  heard,  and 
shall  enlarge  on  the  proofs  that  sustain  their  <  accusation.  The 
accused  and  his  counsel  may  then  answer  them.  A  reply  shall 
be  allowed  to  the  civil  party  and  the  procureur  general :  but  the 
accused  or  his  counsel  shall  always  have  the  last  word." 

This  privilege  is  the  reverse  of  the  practice  in  this  country^ 
where  the  counsel  for  the  prosecution  in  a  criminal  charge,  and 
for  the  plaintiff,  in  a  suit  for  the  recovery  of  damages,  is  always 
permitted  to  be  last  heard. 

The  trial  being  now  finished,  the  president  shall  demand  of 
the  jury,  whetlier,  in  their  judgment,  the  accusation  be  made  oat ; 
and  whether,  if  made  out,  it  was  accompanied  with  such  or  such 
qualifying  circumstances?  Where  the  accused  is  under  sixteen 
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ytors  of  age,  he  AM  further  inquire,  '*  whether  the  accused  act- 
ed with  discretion  ? — The  jury  then  retire  to  deliherate  ;  and  no 
sooner  do  they  arrive  in  the  chamber  appropriated  for  them,  than 
the  foreman  is  required  to  read  over  to  them  a  prepared  formula, 
or  lecture,  instructing  them  in  their  duties ;  with  which,  we  think, 
they  ought  to  have  been  familiar  before  the  trial  began,  and  of 
which  the  recapitulation,  if  it  engage  their  attention  at  such  a 
moment,  will  be  too  likely  to  drive  all  the  facts  of  the  trial  from 
their  memory. 

Unanimity  is  not  required  in  the  verdict:  if  the  jury  be  equal- 
ly divided  in  opinion,  the  accused  is  acquitted :  if  they  condemn 
by  a  bare  majority,  that  circumstance  is  to  be  notified  to  the 
judges,  who  then  deliberate  on  the  case,  and  if  the  majority  of 
the  judges  agree  with  the  minority  of  the  jury,  so  that  more  than 
one  half  of  the  persons  composing  the  court  are  in  favour  of  the 
prisoner's  innocence,  he  is  acquitted.  When  he  is  duly  convic- 
ted, if  the  judges  are  unanimously  of  opinion  that  the  jury  were 
wrong,  they  may  award  a  new  trial  at  the  following  assize.  The 
first  verdict  must  be  suppressed,  and  a  new  jury  required  to  pro- 
Bounce  on  the  facts.  This  revision  must  be  instituted  by  the 
court  itself,  spontaneously  ex  officio^  and  without  the  extraneous 
application ;  and  it  cannot  take  place  when  the  accused  is  pro- 
nounoed  not  guilty.  The  right  of  appeal,  to  be  exercised  within 
ten  days,  is  also  conferred  on  the  defendant  who  has  been  found 
guilty. 

In  determining  the. mode  of  forming  and  convoking  the  jury, 
the  French  law  points  out  the  sources  from  which  that  body  may 
be  drawn,  and  mentions  that  it  shall  be  composed  of  **  citizeDs 
who  have  attained  thirty  years  of  age,  enjoying  political  and  civil 
rights,  and  offering  the  best  guarantee  by  their  functions,  tlieir 
profession,  their  knowledge,  and  their  fortune."  These  are  tlio 
words  used  by  the  counsellors  of  state,  in  addressing  the  legisla- 
tive body ;  the  law  itself  requires  that  jurymen  sliall  he  taken, 
I,  From  the  members  of  the  electoral  colleges;  2,  From  the 
three  hundred  householders  of  the  department  who  pay  the  most 
taxes;  3,  From  the  functionaries  of  the  administrative  or(^er,  ac- 
cording to  the  nomination  of  the  emperour;  4,  From  tlie  doctors 
and  licentiates  of  one  or  of  several  of  the  four  professions,  of  law, 
medicine,  the  sciences,  and  the  belles  lettres,  the  members  and 
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oorre«pondentg  of  the  institute,  and  of  the  other  learned  societies, 
which  are  recognized  hy  the  government ;  6,  From  the  notaries; 
6,  From  the  bankers,  brokers,  agents,  and  merchants  of  one  c^ 
the  first  classes;  7  From  those  who  are  employed  by  the  sererml 
administrations,  having  an  income  of  at  least  4000  francs.  An 
Englishman  would,  perhaps,  look  with  some  jealousy  at  a 
groupe  which  included  .so  much  civil  intercourse  with  govern- 
ment, and  would  believe,  notwithstanding  all  the  intellectual  re- 
finement that  appears  to  be  introduced  into  the  system,  from  the 
literary  bodies  enumerated  in  the  list,  that  an  equal  portion  of 
plain 'and  upright  good  sense,  the  great  standard  characteristick 
of  a  jury,  might  be  drawn  from  the  mass  of  freeholders  of  a  cer- 
tain value. 

A  still  greater  cause  for  suspicion  exists  in  the  appointment 
of  the  jury-lists  by  the  prefect,  the  immediate  and  permanent 
oiBcer  of  the  crown,  and  in  the  promise  held  forth  by  the  empe- 
rour,  to  reward  such  jurymen  as  shall  be  reported  to  him  by  the 
several  judges  to  be  peculiarly  deserving  of  his  imperial  favour. 
This  most  gracious  promise  is,  however,  less  mischievous  than  it 
might  be,  for  a  reason  which  proves  the  institution  itself  of  juries 
to  be  useless  in  all  the  great  political  purposes  ibr  which  we  are 
accustomed  to  admire  and  revere  it ;  viz.  that  juries  are  not  to 
he  permitted  to  take  cognizance  of  any  political  offences  what^ 
soever.  Special  commissions  for  these  and  other  crimes  are  au- 
thorized to  be  appointed,  as  occasion  may  require : — ^btit  our  atten- 
tion must  be  more  particularly  confined  to  the  ordinary  course  of 
justice,  and  even  of  this  we  have  already  professed  our  inability 
to  pursue  all  the  details.  The  last  title  of  the  code  is  devoted  to 
*'  certain  objects  affecting  the  publick  interest  and  the  general 
security,**  and  comprizes  five  chapters : — On  the  mode  of  preser- 
ving the  records  of  judgment;  On  prisons,  houses  of  detention^ 
and  of  justice:  On  the  means  of  securing  individual  liberty 
against  illegal  detention  or  other  abitrary  acts ;  On  the  rehabili' 
tation  of  the  condemned,  on  which  article  we  shall  speak  pre- 
sently, and  On  prescription,  which  here  signifies  the  time  limited 
for  the  commencement  of  prosecutions  in  various  cases. 

The  enactments  relating  to  th^  several  sorts  of  prisons  do  not 
appear  to  include  any  matter  worthy  of  observation :  indeed,  they 
are  rather  deficient  in  prescribing  regulations  for  preserving  the 
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elMiiIiii6M  and  promoting  the  health,  the  morals,  and  the  decent 
deportment  of  the  prisoners ;  requiring  the  judge  to  visit  the 
places  of  confinement  not  more  frequently  than  once  in  a  month, 
and  placing  the  police  of  them,  in  general  terms,  under  the  super- 
intendance  of  certain  magistrates^  Laborious  occupations  are  not 
enjoined.  The  difficult  problem  of  reconciling  the  government  of 
a  prison  ¥rith  humanity  and  justice,  receives  no  attempt  at  a  solu- 
tion, since,  while  the  keeper  is  invested  with  the  power  of  close 
and  solitary  imprisonment  in  irons,  to  restrain  and  punish  his  sub- 
jects, when  mutinous,  they  have  no  specifick  remedy  against  his 
violence  and  tyranny,  nor  any  legal  mode  of  even  making  known 
their  grievances  to  those  who  might  redress  them.  The  means 
by  which  personal  liberty  is  secured  against  illegal  arrests^  de- 
pends rather  on  former  laws  than  any  part  of  the  system  now  pro-' 
mulgated. 

By  the  rehabilitation  of  a  convict  is  understood  his  restora- 
tion to  all  the  rights  and  privileges  which  he  had  forfeited  by 
being  subjected  to  painful  or  infamous  punishment.  He  cannot 
demand  it  until  five  years  have  elapsed  since  the  execution  of  his 
sentence,  during  the  whole  of  which  time  he  must  have  resided 
in  the  same  trrrondissement ;  nor  unless  he  has  been  domiciled 
two  complete  years  in  the  territory  of  the  municipality  to  which 
the  demand  is  addressed.  It  must  also  be  supported  by  testimo- 
nials to  his  good  conduct  from  the  municipal  authorities.  The 
Criminal  Court  receives  the  demand  and  pronounces  on  it  at  the 
end  of  three  months ;  if  their  judgment  be  unfavourable,  the  ap- 
plication may  be  renewed  at  the  end  of  five  years,  with  the  same 
advantage :  but  if  the  party  readmitted  into  society  should  offend 
again,  he  becomes  incapacitated  forever. — We  are  disposed  to 
applaud  the  policy  and  the  generosity  of  the  principle  which  has 
created  this  institution,  though  it  seems  to  have  been  carried  into 
^flect  vnth  too  much  coldness.  The  term  of  five  years  ought  to 
be,  under  certain  circumstances,  susceptible  of  abridgment,^  and 
some  particular  actions,  independently  of  a  long  series  of  good 
behaviour,  might  be  properly  allowed  to  effect  the  restoration  of 
the  person  performing  £hem.  Surely,  for  example,  the  convict 
who  has  saved  the  life  of  a  drowning  citizen,  at  the  haeard  of  his 
own,  might  receive  the  most  acceptable  token  of  gratitude  from 
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that  society  of  whieb  he  hag  preserved  a  member,  by  being  him- 
self re-instated  in  its  benefits. 

The  concluding  chapter  embraces  a  subject  which  has  no 
place,  we  believe,  in  the  criminal  law  of  England ;  we  mean  pr** 
scriptiony  or,  as  it  is  with  us  styled,  in  civil  cases,  limitation.  Id 
all  capital  offences,  or  those  which  are  visited  by  painful  or  infa- 
mous judgment,  no  prosecution  shall  be  instituted,  nor  action 
brought  after  ten  years  from  the  period  of  committing  the  criine. 
In  smaller  violations  of  law,  and  in  cases  which  fall  under  the 
cognizance  of  the  police,  shorter  terms  are  prescribed.  The  poli- 
cy of  this  law,  which  is  a  modification  of  certain  ancient  regula- 
tions that  prevailed  under  the  old  government  of  France,  is  not 
perfectly  obvious  to  our  minds.  The  only  reason  that  can  well  be 
supposed  to  exist,  for  the  delay  of  accusations,  is  a  suspension  of 
the  power  of  producing  evidence,  which  may,  perhaps,  afterwards 
be  obtained :  but  why  should  it  not  be  the  groundwork  of  a  trial, 
whenever  it  is  discovered  ?  A  complication  of  unforeseen  circum- 
stances may  bring  to  light  a  murder,  accompanied  by  concealment 
of  the  body,  at  a  much  greater  distance  of  time  than  ten  years. 
An  act  of  forgery  may  lie  dormant  for  very  many  years,  till  the 
complaints  and  suspicions  of  some  person,  whose  remote  interests 
have  been  defrauded,  trace  it  home  to  the  delinquent  The  ten 
years'  absence  of  witnesses  might  be  the  result  of  inevitable  acci> 
dent,  or  it  might  be  purchased  by  a  rich  criminal,  or  forced  by  a 
desperate  ofiender.  These  appear  to  be  solid .  objections  to  the 
law  of  proscription,  and  the  only  arguments  offered  in  favour  of 
it  have  so  much  declamation  in  them,  that  they  vrill  awaken  dis- 
trust in  minds  which  are  habituated  to  legal  reasoning.  M.  Real, 
the  government-orator,  in  presenting  the  project  to  the  legislative 
body,  exclaims,  that  the  prescription  is  in  itself  a  punishment,  in 
the  horrible  fear,  which  deprives  the  criminal  of  his  safety  by  day 
and  his  repose  by  night ;  and  M.  Louvet,  in  his  statement  of  the 
report  from  the  committee,  usks,  whether  the  publick  vengeance 
destined  to  repress  thc^  resentment  of  individuals,  should  be  itself 
interminable  ?  Without  offering  any  defence  of  vengeance,  either 
^ubliek  or  private,  it  may  be  well  doubted,  whether  it  be  for  the 
safety  of  society  that  the  period  may  arrive,  at  which  the  most 
enormous  guilt  shall  be  made  manifest  to  the  conviction  of  all 
mankind,  and  yet  shall  go  unpunished. 
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We  must  not  close  this  volume  without  remarking,  that  the 
incense  ofTered  in  it  to  his  imperial  majesty  is  so  extremely  pro- 
fuse as  to  prove  that  the  ^*  increase  of  appetite  has  grown  with 
what  it  feeds  on,"  in  the  enjoyment  of  ilattery,  which  Uie  mind  of 
Napoleon  appears  to  feel.  As  well  in  the  motives  with  which  the 
code  is  ushered  in,  as  in  the  reports  by  which  its  several  parts 
are  sanctioned,  the  counsellors  of  state  and  the  legislators  appear 
to  deem  it  quite  sufficient  to  adduce  the  opinion  of  '<  the  Geniua 
of  France,"  the  '*  first  of  conquerours  and  of  legislators,"  in  sup- 
port of  any  dUputable  position.  These  pieces  are,  therefore,  more 
curious  in  the  history  which  they  present  of  the  progress  of  refor* 
^  mation  in  the  law,  than  valuable  for  the  free  discussion  of  impor* 
tant  principles ;  and  they  are  often  too  declamatory  for  a  state- 
ment of  the  elements  of  legal  science.  They  are,  however,  and 
so  is  the  code  to  which  they  relate,  well  worthy  of  consideration 
for  our  English  legislators,  to  whom  they  will  exhibit  some  par- 
ticulars that  deserve  their  adoption,  and,  at  the  same  time,  such 
a  general  system  of  administration  as  will  not  be  Hkely  to  dimi* 
nish  their  veneration  for  the  existing  jurisprudence  of  their  own 
country. 


SSaGEANT  HALL,  Printer. 
Biltimoret 
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TO  THE  READER. 

The  Printer  of  the  present  No.  of  the  American  Law  Joamal 
apologizes  to  the  reader,  for  the  errours  which  have  occurred  in 
its  progress  through  the  Press,  particularly  in  the  paging  of  the 
initial  sheets.  The  Editor  and  Printer  being  absent  on  military 
dutj,  the  work  was  unavoidably  neglected,  to  the  regret  and 
eventually  to  the  mortification  of  both.  The  same  remark  applies 
to  the  impression.  It  is  hoped  that  the  reader  will  impute  these 
blemishes  to  their  true  cause->--the  turbulence  of  the  timet. 
Baitimor0y  May  26,  ISIS- 


ERRATA. 

The  first  16  pagjes  arc  erroneously  numbered.  The  paging 
should  have  been  continued  from  the  former  No.,  so  as  to  read 
169,  &c.  The  same  errour  occurs  at  page  231,  which  should  be 
2S3,  and  continues  through  the  7  ensuing  pagea — Page  201,  eight 
lines  from  the  foot  of  the  page,  for  sit  read  «^a^.— Page  222,  L  10, 
in  tome  copies^  for  crudus  read  rudis. 
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COMMENTARIES 

ON  THE  CONSTITUTION  OP  THE  UNITED  STATES 
OF  AMERICA. 

(The  debfttct  of  the  legislatiire  of  PenntylvaoUi  on  the  Constitution  of  the  United  States  were 
taken  in  short  hnd,  at  the  time,  by  T.  Lloyd.  We  hate  extraeted  from  his  ptihlieation  the 
obserratjons  of  judges  Wilson  ind  M*Kean,-the  lomer  one  of  the  associate  justiees  In  the 
Sapteme  Court  of  the  United  States,  and  the  hitter,  for  many  yean,  chief  justice,  and  after- 
^f*J^  goreraonr  of  the  state  of  Pennsylvania.]  , 

A  HE  convention  of  the  people  of  the  state  of  Pennsjlvania 
being  duly  organized  on  the  21  st  of  November,  1787,  proceeded 
to  the  consideration  of  the  new  constitution  proposed  by  the  con- 
vention of  delegates  from  twelve  of  the  thirteen  United  States, 
for  the  acceptance  of  the  people  of  the  individual  states;  and  on 
the  26th,  having  read  that  instrument  twice  over,  a  debate  com- 
menced, from  which  are  extracted  the  following  speeches,  form- 
ing, as  it  were,  a  complete  comment  and  dissertation  upon  the 
subject  of  a  republican  form  of  government. 

It  may,  however,  not  be  amiss  in  us  to  remark,  previous  to 
entering  on  our  extracts,  that  the  opponents  to  the  new  system  of 
government*  were  urgent  in  stating  immediately  their  objections, 
which  were  reducible  to  the  following  points  : 

•  Mr.  riadley,  Mr.  Smille,  mA  Mr.  MTdtAUl. 

Ne.  XV  A 
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There  it  no  deelaratien  of  righU  in  this  constitation,  and  the 
laws  of  the  general  government  being  paramount  to  the  laws  and 
constitutions  of  the  several  states,  the  declarations  of  rights  in 
the  several  state-constitutions  are  no  security,  nor  are  the  people 
secured  even  in  the  enjoyment  of  the  benefits  of  the  common  law. 

Owing  to  the  small  number  of  members  in  the  House  of  Re- 
presentatives, there  is  not  the  substance  but  the  shadow  only  of 
representation,  which  can  never  produce  proper  information  in 
the  Legislature,  or  inspire  confidence  in  the  people — ^the  laws 
will  therefore  be  generally  made  by  men  little  concerned  in,  and 
t^nacquainted  with,  their  effects  and  consequences. 

The  Senate  have  the  power  of  altering  all  money-bilb,  and  of 
originating  appropriations  of  money,  although  they  are  not  the 
immediate  representatives  of  the  people,  or  amenable  to  them. 
These  and  tiieir  other  great  powers,  viz.  their  power  in  the  ap- 
pointment of  ambassadors,  and  all  publick  officers,  in  making 
treaties,  and  trying  all  impeachments,  their  influence  upon,  and 
connection  with,  the  supreme  isxecutive.  From  these  circum- 
stances, their  duration  of  office,  and  their  being  a  constant  ex- 
isting body,  almost  continually  sitting,  joined  with  their  being 
one  complete  branch  of  the  Legislature,  will  destroy  any  and 
every  balance  in  the  government,  and  enable  them  to  accomplish 
what  usurpation  they  please  upon  the  rights  and  liberties  of  the 
people. 

The  judiciary  of  the  United  States  is  so  constructed  and  ex 
tended  as  to  absorb  and  destroy  the  judiciaries  of  the  several 
states,  thereby  rendering  law  as  tedious,  intricate  and  expensive 
and  justice  as  unattainable,  by  a  great  part  of  the  community, 
as  in  England,  and  enabling  the  rich  to  oppress  and  ruin  the 
poor. 

The  President  of  the  United  States  has  no  constitutional 
council — a  thing  unknovm  in  any  safe  and  regular  government — 
he  will,  therefore,  be  unsupported  by  proper  information  and  ad- 
vice, and  will  generally  be  directed  by  minions  and  favourites,  or 
he  will  become  a  tool  to  the  Senate,  or  a  council  of  state  will 
grow  out  of  the  principal  officers  of  the  great  departments,  the 
worst  and  most  dangerous  of  all  ingredients  for  such  a  council, 
in  a  free  country ;  for  they  may  be  induced  to  join  in  any  dan- 
gerous or  oppressive  measures  to  shelter  themselves  and  prevent 
an  inquiry  into  their  own  misconduct  in  office:  whereas,  had  a 
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eonsUtutioiial  council  been  formed,  as  was  said  to  have  been  pro- 
posed,  of  six  members,  viz.  two  from  the  eastern,  two  from  the 
middle,  and  two  from  the  southern  states,  to  be  appointed  by 
vote  of  the  states  in  the  House  of  Representatives,  with  the 
same  duration  and  rotation  of  office  as  the  Senate,  the  executive 
would  always  have  had  proper  information  and  advice ;  the  Pre- 
sident of  such  a  council  might  have  acted  as  Vice-President  of 
the  United  States,  pro  Umporty  upon  any  vacancy  or  disability 
of  the  chief  magistrate,  and  the  long-continued  sessions  of  the 
senate  would,  in  a  great  measure,  have  been  prevented.  From 
this  fatal  defect  of  a  constitutional  council  has  arisen  the  impro- 
per power  of  the  Senate  in  the  appointment  of  publick  officers, 
and  the  alarming  dependence  and  connection  between  that  branch 
of  the  Legislature  and  the  executive.  Hence  also  sprung  that  un- 
necessary and  dangerous  office  of  Vice  President,  who,  for  want 
of  other  employment,  is  made  President  of  the  Senate,  thereby 
dangerously  blending  the  legislative  and  executive  powers ;  be- 
sides alvrays  giving  to  some  one  of  the  states  an  unnecessary  and 
unjust  pre-eminence  over  the  others. 

The  President  of  the  United  States  has  the  unrestrained 
power  of  granting  pardon  for  treasons,  which  may  be  sometimes 
exercised  to  screen  from  punishment  those  whom  he  had  secretly 
instigated  to  commit  the  crime,  and  thereby  prevent  the  disco- 
very of  his  own  guilt. 

By  declaring  all  treaties  supreme  laws  of  the  land,  the  execa 
tive  and  Senate  have,  in  many  cases,  an  exclusive  power  of  legis- 
lation, which  might  have  been  avoided  by  proper  distinctions 
with  respect  to  treaties,  and  requiring  the  assent  of  the  House 
of  Representatives,  where  it  could  be  done  witli  safety. 

Under  their  own  construction  of  the  general  clause  at  the  end 
of  the  enumerated  powers,  the  Congress  may  grant  monopolies 
in  trade  and  commerce-— constitute  new  crimes — inflict  unusual 
and  severe  punishments,  and  extend  their  power  as  far  as  they 
shall  think  proper — so  that  the  state  legislatures  have  no  security 
tor  the  powers  now  presumed  to  remain  to  them,  or  the  people  for 
their  rights. 

There  is  no  declaration  for  preserving  the  liberty  of  the  press, 
the  trial  by  jury  in  civil  causes,  nor  against  the  danger  of  stand- 
ing armies  in  time  of  peace. 
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Mr.  M  Kkan  said,  there  was  an  indiscreet  haste  in  rtmning  so 
immediately  into  the  particular  examination  of  the  several  parts 
of  the  system ;  although  he  admitted  that  the  subject  generally 
was  fully  and  fairly  before  them.  Our  first  object,  Mr.  President, 
said  he,  must  be,  to  ascertain  the  proper  mode  of  proceeding  to 
obtain  a  final  decision.  We  are  without  precedent  to  guide  us; 
yet  those  forms,  observed  by  other  publick  bodies,  so  far  as  they 
are  eligible,  may  generally  be  proper  for  us  to  adhere  to.  So  fiu*, 
therefore,  as  the  rules  of  the  Legislature  of  Pennsylvania  apply 
with  convenience  to  our  circumstance,  I  acquiesce  in  their  adop- 
tion. 

I  now  think  it  necessary.  Sir,  to  make  you  a  motion,  not  that 
I  apprehend  it  can  be  determined  until  a  full  investigation  of  the 
subject  before  us  has  taken  place.  This  motion  will  be.  Sir, — 
That  this  convention  do  assent  to  and  rtsttfy  the  constitution 
agreed  to  on  the  17th  of  September  last,  by  the  convention  of 
the  United  States  of  America,  held  at  Philadelphia. 

Upon  this  motion  being  seconded.  Sir,  the  consideration  of 
the  constitution  will  be  necessarily  drawn  on.  Every  objection 
that  can  be  suggested  against  the  work  will  be  listened  to  with 
attention,  answered,  and  perhaps  obviated.  And  finally,  after  a 
full  discussioD,  the  ground  vn\[  be  ascertained,  on  which  we  are 
to  receive  or  reject  the  system  now  before  you.  I  do  not  wish 
this  question  to  be  decided  today,  though,  perhaps,  it  may  be 
determined  this  day  week.  I  offer  you  this  for  the  sake  of  form, 
and  shall  hereafter  trouble  you  with  another  motion,  that  may 
bring  the  particular  parts  of  this  constitution  before  you,  for  a 
regular  and  satisfactory  investigation. 

In  this  motion,  Mr.  M'Kean  was  seconded  by  Mr.  Allison. 

Mr.  Wilson. — The  system  f>roposed  by  the  late  convention, 
for  the  government  of  the  United  States,  is  now  before  you.  Of 
that  convention  I  had  the  honour  to  be  a  member.  As  I  am  the 
only  member  of  that  body  who  have  the  honour  to  be  also  a  mem- 
ber of  this,  it  may  be  expected  that  I  should  prepare  the'way  for 
the  deliberations  of  this  assembly,  by  unfolding  the  difficulties 
which  the  late  convention  were  obliged  to  encounter;  by  pointing 
out  the  end  which  they  proposed  to  accomplish,  and  by  tracing 
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the  general  principles  which  they  have  adopted  for  the  accom- 
plishment of  that  end.  *     ' 

To  form  a  good  system  of  government  for  a  single  city  or  state, 
however  limited  as  to  territory,  or  inconsiderahle  as  to  numhers, 
hasheen  thought  to  require  the  strongest  efforts  of  human  genius. 
With  what  conscious  diffidence,  then,  must  the  memhers  of  the 
convention  have  revolved  in  their  minds  the  immense  underta> 
king  which  was  before  them.  Their  views  could  not  be  confined 
to  a  small  or  a  single  community,  but  were  expanded  to  a  great 
number  of  states,  several  of  which  contain  an  extent  of  territory, 
and  resources  of  population,  equal  to  those  of  some  of  the  most 
respectable  kingdoms  on  the  other  side  of  the  Atlantick.  Nor 
were  even  these  the  only  objects  to  be  comprehended  within 
their  deliberations.  Numerous  states  yet  unformed ;  myriads  of 
the  human  race,  who  will  inhabit  regions  hitherto  uncultivated, 
were  to  be  affected  by  the  result  of  their  proceedings.  It  was  ne- 
cessary, therefore,  to  form  their  calculations  on  a  scale  commen- 
surate to  a  large  portion  of  the  globe. 

For  uiy  own  part,  I  have  been  often  lost  in  astonishment  at 
the  vastness-of  the  prospect  before  us.  To  open  the  navigation  of 
a  single  river  was  lately  thought,  in  Europe,  an  enterprize  ade- 
quate to  imperial  glory.  But  could  the  commercial  scenes  of  the 
Scheldt  be  compared  with  those  that,  under  a  good  government, 
will  be  exhibited  on  the  Hudson,  the  Delaware,  the  Potowmack, 
and  the  numerous  other  rivers  that  water  and  are  intended  to  en- 
rich the  dominions  of  the  United  States? 

The  difficulty  of  the  business  was  equal  to  its  magnitude.  No 
small  share  of  wisdom  and  address  is  requisite  to  combine  and  re- 
concile the  jarring  interests  that  prevail,  or  seem  to  prevail,  in  a 
single  community.  The  United  States  contain  already  thirteen 
governments  mutually  independent.  Those  governments  present 
to  the  Atlantick  a  front  of  fifteen  hundred  miles  in  extent.  Tneir 
soil,  their  climates,  their  productions,  their  dimensions  their  num- 
bers are  difforent.  In  many  instances,  a  difference,  and  even  an 
opposition  subsists  among  their  interests:  and  a  difference  and 
even  an  opposition  is  imagined  to  subsist  in  many  more.  An  ap- 
parent interest  produces  the  same  attachment  as  a  real  one, 
and  is  often  pursued  with  no  less  perseverance  and  vigour.  When 
all  these  circumstances  are  seen  and  attentively  considered,  wilt 


Digitized  by  VjOOQIC 


/ 


326 

anj  member  of  thif  hononrable  body  be  surprized,  that  such  a 
diversity  of  things  produced  a  proportioned  diversity  of  senti- 
ment? Will  he  be  surprized  that  such  a  diversity  of  sentiment 
rendered  a  spirit  of  mutual  forbearance  and  conciliation  indispen- 
sably necessary  to  the  success  of  the  great  work  ?  And  virill  he  be 
surprized,  that  mutual  concessions  and  sacrifices  virere  the  conse* 
quences  of  mutual  forbearance  and  conciliation?  When  the 
springs  of  opposition  were  so  numerous  and  strong,  and  poured 
forth  their  waters  in  courses  so  varying,  need  we  be  surprized 
that  the  stream  formed  by  their  conjunction  was  impelled  in  a  di- 
rection somewhat  different  from  that  \vhich  each  of  them  would 
have  taken  separately  ? 

I  have  reason  to  think  that  a  difficulty  arose  in  the  minds  of 
some  members  of  the  convention  from  another  consideration,  their 
ideas  of  the  temper  and  disposition  of  the  people,  for  whom  the 
constitution  is  proposed.  The  citizens  of  the  United  States,  bow- 
ever  different  in  some  other  respects,  are  well  known  to  agree  in 
one  strongly  marked  feature  of  their  character — a  warm  and 
keen  sense  of  freedom  and  independence.  This  sense  has  been 
heightened  by  the  glorious  result  of  their  late  struggle  against 
all  the  efforts  of  one  of  the  most  powerful  nations  of  Europe. 
It  was  apprehended,  1  believe,  by  some,  that  a  people  so  highly 
spirited,  would  ill  brook  the  restraints  of  an  efficient  govern- 
ment. I  confess  that  this  consideration  did  not  influence  my  con- 
duct. I  knew  my  constituents  to  be  high  spirited,  but  1  knew 
them  also  to  possess  sound  sense.  I  knew  that,  in  the  event, 
they  would  be  best  pleased  vnth  that  system  of  government, 
which  would  best  promote  their  freedom  and  happiness.  1  have 
often  revolved  this  subject  in  my  mind.  I  have  supposed  one  of 
my  constituents  to  ask  me,  why  I  gave  such  a  vole  on  a  particu- 
lar question  ?  I  have  always  thouglit  it  would  be  a  satisfactory 
answer  to  say,  because  I  judged,  upon  the  best  consideration  I 
could  give,  that  such  a  vote  was  right  I  have  thought  that  it 
would  be  but  a  very  poor  compliment  to  my  constituents  to  say — 
that,  in  my  opinion,  such  a  vote  would  have  been  proper,  but 
that  I  supposed  a  contrary  one  would  be  more  agreeable  to  those 
who  sent  me  to  the  convention.  I  could  not,  even  in  idea,  expose 
myself  to  such  a  retort,  as,  upon  the  last  answer,  might  have 
been  justly  made  to  me.    Pray,  Sir,  what  reasons  have  you  for 
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supposing  that  a  nght  vote  would  displease  your  consUtuents  ? 
b  this  the  proper  return  for  thd  high  confidence  they  have  pla- 
ced in  you?  If  they  have  given  cause  for  such  a  surmise,  it  was 
by  choosing  a  representative,  who  could  entertain  such  an  opin- 
ion of  them.  I  was  under  no  apprehension  that  the  good  people 
of  this  state  would  behold,  with  displeasure,  the  brightness  of  the 
rays  of  delegated  power,  when  it  only  proved  the  superior  splen- 
dour of  the  luminary,  of  which  those  rays  were  only  the  reflection. 

A  very  important  difficulty  arose  from  comparing  the  extent 
of  the  country  to  be  governed,  with  the  kind  of  government 
which  it  would  be  proper  to  establish  in  it.  It  has  been  an  opin- 
ion, countenanced  by  high  authority,  ^  that  the  natural  property 
of  small  states  is  to  be  governed  as  a  republick ;  of  middling  ones, 
to  be  subject  to  a  monarch  ;  and  of  large  empires,  to  be  swayed 
by  a  despotick  prince ;  and  that  the  consequence  is,  that,  in  order 
to  preserve  the  principles  of  the  established  government,  the 
«tate  must  be  supported  in  the  extent  it  has  acquired  ;  and  that 
the  spirit  of  the  state  will  alter  in  proportion  as  it  extends  or  con- 
tracts its  limits."  (Montesquieu,  b.  8,  c.  20.)  This  opinion  seems 
to  be  supported,  rather  than  contradicted,  by  the  history  of  the 
governments  in  the  old  world.  Here  then  the  difficulty  appear- 
ed in  full  view.  On  one  hand,  the  UniUid  States  contain  an  im- 
mense extent  of  territory,  and,  according  to  the  foregoing  opin- 
ion, a  despotick  government  is  best  adapted  to  that  extent.  On 
the  other  hand,  it  was  well  known,  that,  however  the  citizens  of 
the  United  States  might,  with  pleasure,  submit  to  the  legitimate 
restraints  of  a  republican  constitution,  they  would  reject,  with  in- 
dignation, the  fetters  of  despotism.  What  then  was  to  be  done  ? 
The  idea  of  a  confederate  republick  presented  itself  This  kind 
of  constitution  has  been  thought  to  have  *'  all  the  internal  advan- 
tages of  a  republican,  together  with  the  external  force  of  a  mo- 
narchical government."  (Montesquieu,  b.  9,  c.  1. 2.  Paley,  190. 202.) 

Its  description  is,  "  a  convention,  by  which  several  states 
agree  to  become  members  of  a  larger  one,  winch  they  intend  to 
establish.  It  is  a  kind  of  assemblage  of  societies,  that  constitute 
a  new  one,  capable  of  increasing  by  means  of  farther  associa- 
tion." (Montesquieu,  b.  9.  e.  I.)  The  expanding  quality  of  such 
a  government  is  peculiarly  fitted  for  the  United  States,  the  great 
est  part  of  whose  territory  is  yet  uncultivated 
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But  while  this  form  of  govenimeiit  enabled  ob  to  sunnomit 
the  difficulty  last  mentioned,  it  conducted  us  to  another,  of  which 
I  am  now  to  take  notice.  It  left  us  almost  without  precedent  or 
guide ;  and  consequently,  without  the  benefit  of  that  instructioD, 
which,  in  many  cases,  may  be  derived  from  the  constitution,  and 
history  and  experience  of  other  nations.  Several  associations 
have  frequently  been  called  by  the  name  of  confederate  states, 
which  have  not,  in  propriety  of  language,  deserved  it.  The 
gwiss  Cantons  are  connected  only  by  alliances.  The  United 
Netherlands  are  indeed  an  assemblage  of  societies ;  but  this 
assemblage  constit^te8  no  new  one  ;  and,  therefore,  it  does  not 
correspond  with  the  full  definition  of  a  confederate  republiok. 
The  Germanick  body  is  composed  of  such  disproportioned  and 
discordant  materialfl^  and  its  structure  is  so  intricate  and  com- 
plex, that  little  useful  knowledge  can  be  drawn  from  it  Ancient 
history  discloses,  and  barely  discloses  to  our  view,  some  confede- 
rate republicks — ^the  AchsBan  league — the  Lycian  confederacy, 
and  the  Amphyctyonick  council.  But  the  facts  recorded  concern- 
ing their  constitutions  are  so  few  and  general,  and  their  histories 
are  so  unmarked  and  defective,  that  no  satisfactory  information 
can  be  collected  from  them  concerning  many  particular  circum- 
stances, for  an  accurate  discernment  and  comparison  of  vrhich 
alone,  legitimal  and  practical  inferences  can  be  made  from  one 
constitution  to  another.  Besides,  the  situation  and  dimensions 
of  those  confederacies^  and  the  state  of  society,  manners  and  ha- 
bits in  them,  were  so  difierent  from  those  of  the  United  States, 
that  the  most  correct  descriptions  could  have  supplied  but  a  very 
small  fund  of  applicable  remark.  Thus,  in  forming  this  system, 
yvt^  were  deprived  of  many  advantages,  which  the  history  and  ex- 
perience of  other  ages  and  other  countries  would,  in  other  cases, 
have  afforded  us. 

Permit  me  to  add,  in  this  place,  that  the  science  even  of  go- 
vernment itself,  seems  yet  to  be  almost  in  its  state  of  infancy.  Go* 
vemments,  in  general,  have  been  the  result  of  force,  of  fraud, 
and  of  accident  After  a  period  of  six  thousand  years  has  elap- 
sed since  the  creation,  the  United  States  exhibit  to  the  world,  the 
first  instance,  as  far  as  we  can  learn,  of  a  nation,  unattacked  by 
external  force,  unconvulsed  by  domestick  insurrections,  assembling 
voluntarily,  deliberating  fully,  and  deddiog  calmly,  concerning 
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that  qntem  of  g<»Teni]nent,  under  nvbicb  they  would  wish  that 
they  and  their  posteritj  should  live.    The  ancients,  so  enlighten- 
ed on  other  sabjeets,  were  very  uninformed  with  regard  to  this. 
They  seem  scarcely  to  have  had  any  idea  of  other  kinds  of  go- 
vernment, than  the  three  simple  ^irms  designated  by  the  epithets 
nKmarchieal,  aristocratical  and  demooratical.    I  know  that  much 
and  pleasing  ingenuity  has  been  exerted,  in  modem  times,  in 
drawing  entertaining  parallels  between  some  of  the  ancient  con- 
stitutions and  some  of  the  mixed  governments  that  have  since 
existed  in  Europe.    But  I  much  suspect  that,  on  strict  examiner 
tion,  the  instances  of  resemblance  will  be  found  to  be  few  and 
weak ;  to  be  suggested  by  the  improvements,  which,  in  subse- 
quent ages,  have  been  made  in  government,  and  not  to  be  drawn 
immediately  from  the  ancient  constitutions  themselves,  as  they 
were  intended  and  understood  by  those  who  framed  them.    To  il- 
lustrate this,  a  similar  observation  may  be  made  on  another  sub- 
ject   Admiring  criticks  have  fimcied  that  they  have  discovered 
In  their  favourite  Homer  the  seeds  of  all  the  improvements  in 
philosophy  and  in  the  sciences,  made  since  his  time.     What  in- 
duees  me  to  be  of  this  opinion  is,  that  Tacitus — ^the  profound 
politician  Tacitus — ^who  lived  towards  the  latter  end  of  those 
ages,  which  are  now  denominated  ancient,  who  had  undoubtedly 
studied  the  constitutions  of  all  the  states  and  kingdoms  known 
before  and  in  his  time ;  and  who  certainly  was  q[ualified,  in  an  un- 
common degree,  for  understanding  the  full  force  and  operation 
of  each  of  them,  considers,  after  all  he  had  known  and  read,  a 
mixed  government,  composed  of  the  three  simple  forms,  as  a  thing 
rather  to  be  vnshed  than  expected :  And  he  thinks,  that  if  such 
a  government  could  even  be  instituted,  its  duration  could  not  be 
long.    One  thing  is  very  certain,  that  the  doctrine  of  representa- 
tion in  government  was  altogether  unknown  to  the  ancients.  I^ow 
the  knowledge  and  practice  of  this  doctrine  is,  in  my  opinion, 
essential  to  every  system,  that  can  possess  the  qualities  of  free- 
dom, wisdom  and  energy. 

It  is  worthy  of  remark,  and  the  remark  may,  perhaps*  excite 
some  surprise ;  that  representation  of  the  people  is  not,  even  at 
this  day,  the  sole  principle  of  any  government  in  Europe.  Great 
Britain  boasts,  and  she  may  well  boast,  of  the  improvements  she 
has  made  in  politicks,  by  the  admission  of  representation:  for 
No.  XV.  B 
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the  improvement  is  important  as  fir  as  H  goes;  tiot  it  by  no  means 
goes  fitr  enonghv  Is  the  executive  power  of  Great  Britain  ibond- 
ed  on  representation?  This  is  not  pretended  Beft>re  the  wro- 
hition  many  of  the  kings  claimed  to  reign  by  divine  right,  and 
others  by  hereditaiy  right ;  and  even  at  the  revolution,  nothing 
ferther  was  efibeted  or  attempted,  than  the  recognition  of  certafai 
parts  of  an  original  contract,*  supposed,  at  some  fcrmer  remote 
period,  to  have  been  made  between  the  king  and  the  people.  A 
contract  seems  to  ezckide,  rather  than  to  imply,  del^;ated  power. 
Hie  Judges  of  Great  Britain  are  appointed  by  the  crown.  The 
jadici&l  an^ority,  therelbre,  does  not  depend  upon  representa- 
tion, even  in  its  most  remote  degree.  Does  representation  pre^ 
vail  in  the  legiBlattve  department  of  the  British  govemmentf 
£ven  here  it  does  not  predominate ;  though  it  may  serve  as  a 
check.  The  legislature  consists  of  three  branches,  the  king,  the 
the  lords,  and  the  commons.  Of  these  only  the  latter  are  sup- 
posed by  the  constitution  to  represent  the  authority  of  the  peo- 
ple. This  short  analysis  clearly  shows  to  what  a  narrow  comer 
of  the  British  constitution  the  principle  of  representation  is  con- 
fined. I  believe  it  does  not  extend  further,  if  so  far,  in  any  other 
government  in  Europe.  For  the  American  states,  were  reserved 
the  glory  and  happiness  of  diffusing  this  vital  principle  through* 
out  the  constituent  parts  of  government.  Representation  is  the 
chain  of  communication  between  the  people,  and  those,  to  whom 
they  have  committed  the  exercise  of  the  powers  of  government. 
This  chain  may  consist  of  one  or  more  links ;  but  in  all  cases  it 
should  be  suiHciently  strong  and  discemable. 

To  be  left  without  guide  or  precedent  was  not  the  only  diill. 
cully,  in  which  the  convention  were  involved,  by  proposing  to 
their  constituents  a  plan  of  a  confederate  republick.  They  found 
themselves  embarrassed  with  another  of  peculiar  delicacy  and  im- 
portance ;  I  mean  that  of  drawing  a  proper  line  between  the  na- 
tional government,  and  the  government  of  the  several  states.  It 
was  easy  to  discover  a  proper  and  satisfactory  principle  on  the 
subject.  Whatever  object  of  government  is  confined  in  its  ope- 
ration and  effects  within  the  bounds  of  a  particular  state,  should 
be  considered  as  belonging  to  the  government  of  that  state ;  what- 
ever object  of  government  extends  in  its  operation  or  efTcct  be- 
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ymA  the  beuttdt  «f  a  partkidnr  ilali^  shovOd  b6  i»iMiderad.aii 
MoDging  to.  the  United  StatciB;  hut  tiid«gh  this  ^incipie  he 
Mli&d  und  setisfeetqry,  its  epplieatiott  fee  partkular  oases  would 
be  aoeon^panied  with  mneh  diffiouHy ;  faeeause  in  its  ap^icaikn, 
TOOA  most  be  allowed  £>r|preatdiscretiQiiarj  latitude  of  constroc- 
tion  of  the  principle.  In  order  to  lessen,  or  remove  the  diflcul* 
t^f  arising  fro«i  discretionary  eonstm^on  on  thiasahjeel)  an  enn- 
iBttration  of  particular  instances,  in  which  the  appUcittiett  of  the 
pripiciple  oi^ht  to  take  place,  has  been  attempted  with  much  in* 
dustry  and  care.  It  is  only  in  mathematieal  tfcieftco  that  a  liiM 
can  be  described  with  mathematical  ptedsion.  But  I  flatter 
myself  that  upon  the  strictest  investigatioti,  the  enumeratiofi 
will  l^e  fomid  to  be  safe  and  unexceptionable ;  and  accurate  toe 
in  as  great  a  degree  as  accuracy  can  be  expected  i^  a  tfulgect  of 
this  nature.  Particulars  under  this  head  will  be  niore  propedy 
explained,  when  we  descend  to  the  minule  view  of  the  enumera- 
tion, which  is  made  in  Hie  proposed  constitution. 

AfUv  all,  it  will  be  necessary,  that,  on  a  subject  eo  peculiarly 
delicate  as  this,  much  prudence,  much  candour,  much  modera- 
tion and  much  UberaHty  sbouM  be  exereised  and  splayed  both 
by  the  federal  government,  and  by  the  govemmenta  of  the  seve- 
ns states.  It  is  to  be  hoped,  tl^tt  those  virtues  in  govemmeot 
will  be  exereised  and  displayed,  when  we  col^der,  that  Hie  pow* 
ers  of  the  federal  government  and  those  of  the  state  govemmCnta 
are  drawn  from  sources  equally  pure.  If  a  difference  can  be  dis- 
covered between  them,  it  is  in  favour  of  the  federal  government, 
because  that  government  is  founded  on  a  representation  of  the 
whoh  union;  whereas  the  government  of  any  particular  state  is 
founded  only  on  the  representation  of  a  part,  inconsidendble  when 
compared  with  the  whole.  Is  it  not  more  reasonable  to  suppose, 
that  the  counsels  of  the  whole  wHl  embrace  the  interest  of  every 
part,  than  that  the  counsels  of  any  part  will  embrace  the  interest 
of  the  whole? 

I  intend  not.  Sir,  by  this  description  of  the  difficulties  with 
which  the  convention  were  surrounded,  to  magnify  their  sfciH  or 
their  merit  in  turmounting  them,  or  to  insinuate  that  any  predi- 
cament in  which  the  convention  stood,  should  prevent  the  closest 
and  most  cautious  scrutiny  into  the  performance,  which  they  have 
exUbtted  to  their  constituents  and  to  the  world.    My  intention  ii 
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of  fiurolb«r«adhig|Mrftim----toen]ieeby  theeei^eto  tnddHB- 
eultm  whkh  must  arise  ftam  tbe  auuiy  and  powOTfbl  eanaes 
which  I  have  enomerated,  that  it  is  hopeless  and  impractieable 
to  IbriD  a  constitotioD,  which  in  every  part,  vfill  be  acceptable  to' 
every  citisen,  or  even  to  every  government  in  the  United  States; 
and  that  all  which  can  be  ezpe<rted  is,  to  form  such  a  constitution 
as  upon  the  wh<^  is  the  best  that  can  possibly  be  obtained.  Mm 
and  perfection ! — a  state  and  perfection  ! — an  assemblage  of  states 
and  perfection !— can  we  reasonably  expect,  however  ardenUy  we 
may  wish  to  behold  the  glorious  union? 

lean  well  recollect,  though  1  believe  I  cannot  convey  to  others 
the  impression,  which,  on  many  occasions,  v?a8  made  by  the 
diflleuhies  which  surrounded  and  pressed  the  convention.  l%e 
great  undertaking,  at  some  times,  seemed  to  be  at  a  stand,  at 
other  times,  its  motion  seemed  to  be  retrograde.  At  the  conchi^ 
sion,  however,  of  our  woric,  many  of  the  members  expressed 
their  aatooishment  at  the  sueeess  with  which  it  terminated. 

Having  enumerated  some  of  the  difficulties,  which  the  con- 
vention were  obliged  to  encounter  in  the  course  of  their  proceed- 
ings, I  shall  next  point  out  the  end,  which  they  proposed  to  ac> 
complish.  Our  wants,  our  talents,  our  afibotions,  our  passions, 
all  tell  us  that  we  were  made  for  a  state  of  socie^.  But  a  state 
of  society  ceold  not  be  supported  long  or  happily  without  some 
dvil  restraint  It  is  true,  that,  in  a  state  of  nature,  any  one  indi- 
vidual may  act  uncontrollable  by  others;  but  it  is  equally  true, 
that  in  such  aftate,  every  other  indivi^ial  may  act  uncontrolled 
by  him.  Amidst  this  universal  independence,  the  dissentions  and 
animosities  between  interfering  members  of  the  society,  would 
be  numerous  and  ungovernable.  The  consequence  would  be, 
that  each  member,  in  such  a  natural  state,  would  enjoy  less  li- 
berty, and  sufier  more  interruption,  than  he  would  in  a  well  regu- 
lated society.  Hence  the  universal  introduction  of  governments 
of  some  kind  or  other  into  the  social  state.  The  liberty  of  every 
member  is  increased  by  this  introduction;  for  each  gains  more 
by  the  limitation  of  the  freedom  of  every  other  member,  than 
be  loses  by  the  limitation  of  his  own.  The  result  is,  that  civil 
government  is  necessary  to  the  perfection  and  happiness  of  man. 
In  forming  this  government,  and  carrying  it  into  execution,  it  is 
$$imtial  that  the  interest  and  auth&rity  of  ^e  whole  commth 
nity  should  be  binding  in  every  part  of  it. 
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The  fbreg^g  prineiples  and  eonclfinoiui  are  geperally  ad« 
mltted  to  be  just  Mid  womid  witli  regard  to  the  nature  and  forma- 
tion  of  single  go¥emment8,  and  the  dut  j  of  rabmisiion  to  them. 
In  some  eaeef  they  will  apply,  with  much  propriety  and  fdree» 
to  states  already  formed.  The  advantages  and  necessity  of  ciTll 
government  among  individuals  in  society,  are  not  greater  or 
stronger  than,  in  some  situations  and  circumstances,  are  the  ad- 
vantages and  necessity  of  a  fi^deral  government  among  states. 
A  natural  and  a  very  important  question  presents  itsetf— >is  sueb.* 
the  situation — ^are  such  the  circumstances  of  the  United  States? 
A  proper  answer  to  this  question  will  unfold  some  very  interest- 
ing truths. 

The  United  States  may  adopt  any  one  of  four  different  sys- 
tems. They  may  become  consolidated  into  one  government,  in 
which  the  separate  existence  of  the  states  shall  be  entirely  ab- 
sorbed. They  may  reject  any  plan  of  union  or  association,  and 
act  as  separate  and  unconnected  states.  They  may  form  two  or 
more  confoderacies.  They  may  unite  in  one  federal  republick. 
Which  of  these  systems  ought  to  have  been  formed  by  the  con- 
vention ?  To  support,  with  vigour,  a  single  government  over  the 
whole  extent  of  the  United  States,  would  demand  a  system  of 
the  most  unqualified  and  the  most  unremitted  despotism. — Such 
a  number  of  separate  states,  contiguous  in  situation,  unconnect- 
ed und  disunited  in  government,  would  be,  at  one  time,  the  prey- 
of  foreign  force,  foreign  influence  and  foreign  intrigtie ;  at  another, 
the  victim  of  mutual  rage,  rancour  and  revenge.  Neither  of  these 
systems  found  advocates  in  the  late  convention :  I  presume  they 
will  not  find  advocates  in  this.  Would  it  be  proper  to  divide  the 
United  States  into  two  or  more  eonfoderacies  ?  It  will  not  beun- 
advisable  to  take  a  more  minute  survey  of  this  subject.  Some 
aspects,  under  which  it  may  be  viewed,  are  hx  from  being,  at 
first  sight,  uninviting.  Two  or  more  confoderacies  would  be  each 
more  compact  and  manageable  than  a  single  one  extending  over 
the  same  territory.  By  dividing  the  United  States  into  two  or 
more  confoderacies,  the  great  collinon  of  interests,  apparently, 
or  really  difibrent  and  contrary,  in  the  whole  extent  of  their  do- 
minion, would  be  broken,  and,  in  a  great  measure,  disappear  in 
the  several  parts.  But  these  advantages,  which  are  discovered 
from  certain  points  of  view,  arc  greatly  overbalanced  by  incon< 
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vtnieiioes  tbii  will  typoar  on  a  more  •owmte  wa winarim,  $jar 
OKMuties,  and,  perhaps  wan,  would  amo  fr^m  aaaigning  tka  «»* 
tw^.tho  iimitoyandthenghUof  thediffwtntooiiiedat^^  Th0 
exponaea  of  ^▼eming  wodld  be  multiplied  hy  the  mannwr  oCfii« 
derai  govemmeata.  The  danger  resulting  from  forai^i  iutuenoe 
aiMl  mutual  daaaentioni  would  not^  perhepti  be  leaa  great  aad 
elarmiog  in  the  instance  of  difierent  eonfiMleraeieSy  than  in  tim 
instance  of  difierent,  though  more  numerous^  unaasoriated 
slates.  These  observations,  and  many  others  that  lai^  ht 
made  on  the  subject,  will  be  sufieient  to  evince,  that  e  dimioii 
of  the  United  States  mto  a  number  of  separate  conMeraeiei, 
would  probably  be  an  unsatisfactory  and  an  unsuccessfsl  expert* 
ment  The  remaining  system  which  the  American  sutes  mey 
adopt,  is  a  union  of  them  under  one  confederate  republicki  it 
will  not  be  necessary  to  employ  much  time,  or  many  arguments 
to  show,  that  this  is  the  most  eligible  syatem  that  can  be  fo^ 
posed.  By  adopting  this  system,  the  vigour  and  deoisionof  e  wide 
spreading  monarchy  may  be  joined  to  the  freedom  and  benifi* 
cence  of  a  contracted  republiriL.  The  extent  of  territory,  the  di- 
versity of  climate  andsoi],the  number,  and  greatness,  and  oon» 
nection  of  lakes  and  rivers,  with  which  the  United  Stales  are  In- 
tersected and  almost  surrounded,  ell  indicate  an  enlarged  govern* 
ment  to  be  fit  and  advantageous  lor  them.  The  principles  and  die* 
positions  of  their  citiaens,  indicate  that  ui  this  government,  l&erty 
shall  reign  triumphant  Such  indeed  have  been  the  general  o^* 
ions  and  wbhes  entertained  since  the  era  of  independenoe.  If 
those  opinions  and  wishes  are  well  founded  as  they  have  been 
general,  the  late  convention  were  justified  in  proposing  to  their 
constitoentB,  an$  confederate  r^^lick,  as  the  best  system  of  a 
national  government  for  the  United  Statea 

tn  forming  Uib  system,  it  vras  proper  to  give  minute  atten- 
tion to  the  interest  of  all  the  parts;  but  there  waaa  duty  of  still 
higher  import — ^to  feel  and  to  show  a  predominating  regard  te 
the  superior  interests  of  the  whole.  If  this  great  principle  had  net 
prevailed,  the  plan  before  us  would  never  have  made  its  af^iear^ 
ance.  The  same  principle  that  was  so  necessary  in  fbrming  it,  is 
equally  necessary  in  our  deliberations,  whether  we  ahould  reject 
or  ratify  it 
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I  mtke  these  observttioiii  with  a  design  to  prove  and  iDos- 
trate  this  great  and  important  troth— that  In  our  decisions  on  the 
work  of  the  hte  eonrentiony  we  shonld  not  limit  our  views  and 
regards  to  the  state  of  Pennsylvania.  The  aim  of  the  convention 
was  to  form  a  system  of  good  and  efficient  government  on  the 
more  extensive  scale  of  the  United  States.  In  this,  and  in  every 
6tKer  instance,  the  work  shonld  he  jndged  vrith  the  same  spirit, 
with  which  it  was  performed.  A  principle  of  doty  as  well  as  can- 
dour demands  this. 

We  have  remarked,  that  civil  government  is  necessary  to  the 
perfection  of  society :  we  now  remark  that  civil  liberty  is  neces- 
sary to  the  perfection  of  civil  government.  Civil  liberty  is  natii< 
ral  liberty  itself,  devested  only  of  that  part,  which,  placed  in  the 
government,  produces  more  good  and  happiness  to  the  commxmi- 
ty,  than  if  it  had  remained  in  the  individual  Hence  it  follows, 
that  civil  liberty,  while  it  resigns  a  part  of  natural  liberty,  retains 
the  free  and  generous  exercise  of  all  the  human  fecuHics,  so  ikr 
as  it  is  compatible  with  the  publick  welfare. 

In  considering  and  developing  the  natnre  and  end  of  the  sys- 
tem before  us,  it  is  necessary  to  mention  another  kind  of  liberty, 
which  has  not  yet,  as  far  as  I  know,  received  a  name.  I  shall 
dlstingmsh  it  by  the  appellation  offederai  liberty.  When  a  sin- 
gle government  is  instituted,  the  individuals,  of  which  it  is  com^ 
posed^  surrender  to  it  a  part  of  their  natural  independence,  which 
they  before  enjoyed  as  men.  When  a  confrderate  republic  is  in- 
stituted, the  communities,  of  which  it  is  composed,  surrender  to 
it  a  part  of  their  political  independence,  which  they  before  enjoy- 
ed as  states.  The  principles,  which  directed,  in  the  former  case^ 
what  part  of  the  natural  liberty  of  the  man  ought  to  be  given  up, 
and  what  part  ought  to  be  retained,  will  give  similar  directions  in 
the  latter  case.  The  states  should  resign,  to  the  national  govern- 
ment, that  part,  and  that  part  only,  of  their  political  liberty,  which 
placed  in  that  government,  will  produce  more  good  to  the  whole, 
than  if  it  had  remained  in  the  several  states.  While  they  resign 
this  part  of  their  political  liberty,  they  retain  the  free  and  gene- 
rous exercise  of  all  their  other  faculties  as  states,  so  far  as  it  is 
compatible  with  the  welfare  of  the  general  and  superintending 
confederacy. 


Digitized  by  VjOOQIC 


3S6 

Sinae  «t«te  tt  well  as  eitizms  are  rqpreteAted  in  tbe  co&tti. 
totioD  before  ot,  and  form  the  objects  on  which  that  constitQtion 
is  proposed  to  operate,  it  was  necessary  to  notice  and  dmtknefide- 
rai  as  well  as  dvU  liberty. 

These  general  r^ections  have  be«i  made,  in  order  to  intro- 
dace,  with  more  propriety  and  advantage,  a  practical  illustration 
of  the  end  proposed  to  be  accomplished  by  the  late  convention. 

It  has  been  too  well  known— it  has  been  too  severely  Mt** 
that  the  present  confederation  is  inadeqnate  to  the  government 
and  to  the  exigencies  of  the  United  States.  The  great  struggle 
for  liberty  in  this  country,  should  it  be  unsuccessful,  will  proba- 
bly be  the  last  one  which  she  will  have  for  her  existence  and  pro8> 
penty,  in  any  part  of  the  globe.  And  it  must  be  confessed,  that 
this  struggle  has,  in  some  of  the  stages  of  its  progress,  been  at- 
tended with  symptoms,  that  foreboded  no  fortunate  issue.  To  the 
iron  hand  of  tyranny,  which  was  lifted  up  against  her,  she  mani- 
fosted,  indeed,  an  intrepid  superiority.  She  broke  in  pieces  the 
fetters,  which  were  forged  for  her,  and  showed,  that  she  was  un- 
assailable by  force.  But  she  was  environed  with  dangers  €f  an- 
other kind,  and  springing  from  a  very  different  source.  While 
she  kept  her  eye  steadily  fixed  on  the  efforts  of  oppression,  licen- 
tiousness was  secretly  undermining  the  rock  on  which  she  stood. 

Need  I  call  to  your  remembrance  the  contrasted  scenes,  of 
which  we  have  been  witnesses?  On  the  glorious  conclusion  of 
our  conflict  wHh  Britain,  what  high  expectations  were  formed 
concerning  us  by  others !  what  high  expectations  did  we.form  con- 
cerning ourselves!  Have  those  expectations  been  realixed? — ^no. 
What  has  been  the  cause?  Did  our  citieens  lose  their  perseve- 
rance and  magnanimity  ? — no.  Did  they  become  insensible  of 
resentment  and  indignation  at  any  high-handed  attempt,  that 
might  have  been  made  to  injure  or  ttislave  them? — no.  What 
then  has  been  the  cause  ?  The  truth  is,  we  dreaded  danger  only 
on  one  side :  This  we  manfully  repelled.  But  on  another  side, 
danger,  not  less  formidable,  but  more  insidious,  stole  in  upon  us ; 
and  our  unsuspicious  tempers  were  not  sufficiently  attentive,  ei- 
ther to  its  approach  or  to  its  operations.  Those,  whom  foreign 
strength  could  not  overpower,  have  well  nigh  become  the  victims 
of  internal  anarchy. 
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If  we  become  a  little  more  purtieolar,  ve  Bl^tU  4^4  tb«t  the 
foregoing  representioo  13  by  no  oaeans  ezeggerated.  Whe^i  ytp 
liad  baffled  all  the  menaces  pf  forei^^  power,  we  neglected  to  es- 
tablish among  ourselves  a  government,  thuX  woald  eoj^are  dom^- 
tick  vigpur  and  stability.  What  was  the  consequence  ?  the  com- 
mencement of  peace  vi^as  the  commencement  of  every  diagF^ce 
•od  distj'ess,  that  could  be&l  a  p^ple  in  a  peaceful  ftate.  Devoid 
of  natiimal  power,  we  could  not  prohibit  the  extravagance  of  our 
importations,  nor  could  we  derive  a  revenue  from  their  excess. 
Devoid  of  national  importance,  we  could  not  procure  for  pur  ex> 
ports,  a  tolerable  sale  at  foreigu  markets.  Devoid  of  national 
credit,  we  saw  our  pubUck  securities  melt  in  the  hands  pf  the  hold- 
ers, like  spow  before  the  sun.  Devoid  of  national  4ig^ty,  we 
, could  not,  in  some  instances,  perform  our  treaties,  on  our  parts; 
^nd,  in  other  instances,  we  could  neither  obtain  nor  compel  the 
performance  of  them  on  the  part  of  others.  Devoid  of  national 
energy,  we  could  not  carry  into  execution  our  own  resolutic^oi^ 
decisions  or  laws. 

Shall  I  become  more  particular  still  ?  The  tedious  detail  woul^ 
disgust  me:  nor  is  it  now  necessary.  The  years  of  langour  are 
passed — We  have  felt  the  dishonor,  with  which  we  have  been 
covered:  we  have  seen  the  destruction,  with  which  we  have  been 
threatened.  We  Jhave  penetrated  to  the  causes  of  both,  apd  when 
we  have  once  discovered  them,  we  have  begun  to  search  fop  the 
means  of  removing  them.  For  the  con^mation  of  these  remarks, 
I  need  not  appeal  to  an  enumeration  of  facts.  The  proc;eedings 
of  Congress,  aad  of  the  several  states,  are  replete  with  them. 
They  all  point  out  the  weakness  and  insufficiency  as  the  cause, 
and  an  efficient  general  government  as  the  only  cure  of  our  poli- 
tical distempers. 

Uiiider  these  impressions,  and  with  these  views,  was  the  late 
convention  appointed ;  and  under  these  impresssions,  and  with 
these  views,  the  late  convention  met. 

We  now  s^  the  great  end  which  they  propose  to  accomplish. 
It  was  to  frame,  for  the  consideration  of  their  constituents,  one 
federal  and  national  constitution — a  constitution,  that  would  pro- 
duce the  advantages  of  good,  and  prevent  the  inconveniences  of 
bad  government — a  constitution,  whose  beneficence  and  energy 
would  pervade  the  whole  union ;  ^d  bind  and  embrace  the  inte- 
No.  XV.  C 
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tests  of  every  part — a  constitation,  that  would  inture  peace,  free- 
dom and  happinesii,  to  the  states  and  people  of  America. 

We  are  now  natarally  led  to  examine  the  means,  by  whicli 
they  proposed  to  accomplish  this  end.  This  opens  more  parti- 
eolarly  to  our  view  the  important  discussion  before  us.  But  pre- 
viously to  our  entering  upon  it,  it  will  not  be  improper  to  state 
«ome  general  and  leading  principles  of  government,  which  will 
receive  particular  applications  in  the  course  of  our  investigations. 

There  necessarily  exists  in  every  government  a  power,  from 
which  there  is  no  appeal ;  and  which,  for  that  reason,  may  be 
termed  supreme,  absolute  and  uncontrollable.  Where  does  this 
power  reside  ?  To  this  question,  vmters  on  different  governments 
will  give  different  answers.  Sir  William  Blackstone  will  tell  you, 
that  in  Britain,  the  power  is  lodged  in  the  British  Parliament, 
that  the  Parliament  may  alter  the  form  of  the  government ;  and 
that  its  power  is  absolute  without  control.  The  idea  of  a  consti- 
tution, limiting  and  snperintendmg  the  operations  of  a  legislative 
authority,  seems  not  to  have  been  accurately  understood  in  Bri- 
tain. There  are,  at  least,  no  traces  of  practice,  conformable  to 
such  a  principle.  The  British  constitution  is  just  what  the  Bri 
tish  Parliament  pleases.  When  the  Parliament  transferred  legis- 
lative authority  to  Henry  VIII.  the  act  transferring  could  not  in 
the  strict  acception  of  the  term,  be  called  unconstitutional. 

To  control  the  power  and  conduct  of  the  legislature  by  an 
over-ruling  constitution,  was  an  improvement  in  the  science  and 
practice  of  government,  reserved  to  the  American  states. 

Perhaps  some  politician,  who  haft  not  considered,  with  suffi- 
cient accuracy,  our  political  systems,  would  answer,  that  in  our 
governments,  the  supreme  power  was  vested  in  the  constitu- 
tions. This  opinion  approaches  a  step  nearer  to  the  truth  ;  but 
does  not  reach  it.  The  truth  is,  that,  in  our  governments,  the 
supreme,  absolute  and  uncontrollable  power  remains  in  the  peo- 
ple. As  our  constitutions  are  superior  to  our  legislatures ;  so  the 
people  are  superior  to  our  constitutions.  Indeed  the  superiocitj, 
in  this  last  instance,  is  much  greater ;  for  the  people  possess,  over 
onr  constitutions,  control  in  act,  as  well  as  in  right. 

The  consequence  is,  that  the  people  may  change  the  consti- 
tutions, whenever,  and  however  they  please.  This  is  a  right,  of 
which  no  positive  institution  can  ever  deprive  them. 
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These  important  truths,  Sir,  are  far  from  being  merely  specu- 
lative :  we,  at  this  moment,  speak  and  deliberate  under  their  im- 
mediate and  benign  influence.  To  the  operation  of  these  truths, 
we  are  to  ascribe  the'  scene,  hitherto  unparalleled,  which  Ame- 
rica now  exhibits  to  the  world — a  gentle,  a  peaceful,  a  voluntary 
and  a  deliberate  transition  from  one  constitution  of  government 
to  another.  In  other  parts  of  the  world,  the  idea  of  revolutions 
in  government  is,  by  a  mournful  and  an  indissoluble  association, 
eonnected  with  the  idea  of  wars,  and  all  the  calamities  attendant 
on  wars.  But  happy  experience  teaches  us  to  view  such  revolu- 
tions in  a  very  different  light — ^to  consider  them  only  as  progres- 
sive steps  in  improving  the  knowledge  of  government,  and  in- 
creasing the  happiness  of  society  and  mankind. 

Oft  have  1  viewed,  with  silent  pleasure  and  admira|ion^  the 
force  and  prevalence,  of  this  principle  through  the  United  States, 
that  the  supreme  power  resides  in  the  people  ;  and  that  they  n^- 
▼er  part  vdth  it.  It  may  be  called  the  panacea  in  politicks. 
There  can  be  no  disorder  in  the  community  but  may  here  receive 
a  radical  cure.  If  the  errour  be  in  the  legislature,  it  i^t^  be  cor- 
rected by  the  constitution :  if  in  the  constitution,  it  may  be  cor- 
rected by  the  people.  There  is  a  remedy,  therefore,  for  every 
distemper  in  government ;  if  the  people  are  not  wanting  to  them- 
selves*  For  a  people  wanting  to  themselves,  there  is  no  remedy  : 
From  their  power,  as  we  have  seen,  there  is  no  appeal:  to  their 
errour,  t^ere  is  no  superior  principle  of  correction. 

There  are  three  simple  species  of  government — monarchy, 
where  the  supreme  power  is  in  a  single  person — aristocracy, 
where  the  supreme  power  is  in  a  select  assembly,  the  members  of 
which  either  ftll  up,  by  election,  the  vacancies  in  their  own  body ; 
or  succeed  to  their  places  in  it  by  inheritance,  property,  or  in  re- 
spect of  some  per aonal  right  or  qualification — a  republick  or  de- 
mocracy, where  the  people  at  large  retain  the  supreme  power, 
and  act  either  collectively  or  by  representation. 

Each  of  these  species  of  government  has  its  advantages  and 
disadvantages. 

The  advantages  of  a  monarchy  are  strength,  despatch,  secre- 
cy, unity  of  counsel.  Its  disadvanteges  are — ^Tyranpy,  expense, 
ignorance  of  the  situation  and  wants  of  the  people,  insecurity^ 
c^nnecessary  wars,  evils  attending  elections  or  successions. 
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The  adirmiittges  of  aristocrtcy  ar»-»Wls4oiii,  arldiig  f^om  ex- 
perience end  edoc&tion.  Its  disadTaatages  are— DiaBenti€ftti 
among  themselves,  oppression  to  the  lower  orders. 

The  advantages  of  democracy  are— Liherty^  eqnal,  cantieas 
and  salntary  laws,  poblick  spirit,  fmgalit j,  peace,  opportunities  of 
exciting  and  producing  abilities  of  the  best  citieens.  Its  disad- 
^ntages  are  dissentions,  the  delay  and  disclosure  of  publick  coun- 
sels, the  imbecility  of  publick  measures  retarded  by  the  necessity 
of  a  numerous  consent. 

A  government  may  be  composed  of  two  or  more  of  the  simple 
forms  above-mentioned.  Such  is  the  British  government  It 
would  be  an  improper  government  for  the  United  States ;  because 
it  is  inadequate  to  such  an  extent  of  territory ;  and  because  it  is 
suited  to  an  establishment  of  difierent  orders  of  men.  A  more 
minute  comparison  between  some  parts  of  the  Britiith  constitution 
and  some  parts  of  the  plan  before  us,  may  perhaps  find  a  proper 
place  in  a  subsequent  period  of  our  businesa 

What  is  the  nature  and  kind  of  that  government,  which  has 
been  proposed  for  the  United  States,  by  the  late  convention  ?  In 
its  principle,  it  is  purely  democratical :  but  that  principle  is  ap- 
plied in  different  forms,  in  order  to  obtain  the  advantages,  and 
exclude  the  inconveniencies  of  the  simple  modes  of  government. 

If  we  take  an  extended  and  accurate  view  of  it,  we  shall  find 
the  streams  of  power  running  in  difitsrent  directions,  in  diilerent 
dimensions,  and  at  difl^rent  heights,  watering,  adorning  and  ferti- 
lizing the  fields  and  meadows,  through  which  their  courses  are 
led ;  but  if  we  trace  them,  we  shall  discover,  that  they  all  originally 
flow  from  one  abundant  fountain. 

In  THIS   CONSTITUTION,  oli  authority  is  derived  from  the 

PBOFLB. 

Fit  occasion  will  hereafter  ofller  for  particular  remarks. cm  Uie 
the  different  parts  of  the  plan.  I  have  now  to  ask  pardon  of  the 
house  for  detaining  them  so  long. 

Wednesday,  October  28,  17d7,  J.  M. 
Mr.  Wilson. — ^This  will  be  a  proper  time  for  making  an  obser- 
vation or  two,  on  what  may  be  called  the  preamble  to  this  constita* 
tion.  I  had  occasion,  on  a  former  day,  to  mention  that  the  leading 
principle  in  politicks,  and  that  which  pervades  the  American  con- 
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•litolioBf^if,  OniI  th«  n^itnt  poiMv  findMia  the  ^ 
stitutioQ,  Mr.  Preaident,  opens  with  asolesm  and  practical  reeogai- 
lion  of  that  jinnciple ;  *' wb  ike  raoPLS  of  the  United  States 
in  order  to  form  a  more  perfect  onion,  establish  justice,  &c  no 
oanAxn  avd  bstabi>isu  this  constitution,  for  the  United 
States  of  America."  it  is  announced  in  their  name,  it  receives 
Its  political  existence  from  their  authority — ^they  ordain  and  esta- 
blish What  is  the  necessary  consequence? — Those  who  ordaia 
and  establish,  have  the  power,  if  they  think  proper  to  repeal  and 
annnl. — A  proper  attention  to  this  prmeiple  may,  perhaps,  give 
ease  to  the  minds  of  some,  who  have  heard  much  concerning  the 
necessity  of  a  bill  of  rights. 

Its  establishment,  1  apprehend,  has  more  force,  than  a  vo- 
lume written  on  the  subject—It  renders  this  truth  evident,  that 
tiie  people  have  a  right  to  do  what  they  please,  with  regard  to 
the  government.  I  confess,  I  feel  a  kind  of  pride,  in  considering 
the  striking  difference  between  the  foundation,  on  which  the  li« 
berties  of  this- country  are  declared  to  stand  in  this  constitution, 
and  the  footing  on  which  the' liberties  of  England  are  said  to  be 
placed.  The  magna  charta  of  England  is  an  instrument  of  high 
value  to  the  people  of  that  country.  But,  Mr.  president,  from 
what  source  does  that  instrument  derive  the  liberties  of  the  tnlia- 
bitanto  of  that  kingdom?-— Let  it  speak  for  itself.— The  king  says, 
**  we  have  given  and  granted  to  all  archbishops,  bishops,  abbots, 
priors,  earls,  barons,  and  to  all  the  freemen  of  this  our  realm« 
these  liberties  following,  to  be  kept  in  our  kindom  of  England 
forever."  When  this  was  assumed  as  the  leading  principle  of 
that  government,  it  was  no  wonder  that  the  people  were  anxious 
to  obtain  bills  of  rights,  and  to  take  every  opportunity  of  enlarg- 
ing and  securing  their  liberties.  But,  here,  Sir,  the  fee-simple 
remains  in  the  people  at  large,  and,  by  this  constitution,  they  do 
not  part  with  it 

Mr.  Wilson.— I  am  called  upon  to  give  a  reason,  why  the. 
convention  omitted  to  add  a  bill  of  rights  to  the  work  before  you. 
I  coniess.  Sir,  I  did  think  that  in  point  of  propriety,  the  honoura- 
ble gentleman  ought  first  to  have  furnished  some  reasons,  to 
show  such  an  addition  to  be  necessary ;  it  is  natural  to  prove 
the  affirmative  of  a  proposition ;  and  if  he  had  established  the 


Digitized  by  VjOOQIC 


342 

propriety  of  this  additioo,  he  might  then  have  asked,  whj  it  was 
not  made. 

I  cannot  say,  Mr.  president,  what  were  the  reasons,  of  every 
member  of  that  convention,  for  not  adding  a  bill  of  rights ;'  I  be< 
lieve  the  truth  is,  that  such  an  idea  never  entered  the  mind  of 
many  of  them.  I  don^t  recollect  to  have  heard  the  subject  men> 
tioned,  till  within  about  three  days  of  the  time  of  our  rising,  and 
even  then  there  was  no  direct  motion  offered  for  any  thing  of 
this  kind. — I  may  be  mistaken  in  this ;  but  as  far  as  my  memo- 
ry serves  me,  I  believe  it  was  the  case.  A  proposition  to  adopt 
a  measure,  that  would  have  supposed  that  we  were  throwing  into 
the  general  government,  every  power  not  expressly  reserved  by 
the  people,  would  have  been  spurned  at,  in  that  house,  with  the 
greatest  indignation ;  even  in  a  single  government,  if  the  powers 
of  the  people  rest  on  the  same  estabUshment,  as  is  expressed  in 
this  constitution,  a  bill  of  rights  is  by  no  means  a  necessary  mea- 
sure. In  a  government  possessed  of  enumerated  powers,  such  a 
measure  would  be  not  only  unnecessary,  but  preposterous  and 
dangerous :  whence  comes  this  notion  that  in  the  United  States 
there  is  no  security  without  a  bill  of  rights  ?  Have  the  citizens  of 
South  Carolina  no  security  for  their  liberties  ?  they  have  no  bill 
of  righta  ^  Are  the  citizens  on  the  eastern  side  of  the  Delaware 
less  free,  or  less  secured  in  their  liberties,  than  those  on  the  wes- 
tern side  ?  The  state  of  New  Jersey  has  no  bill  of  rights. — The 
state  of  New  York  has  no  bill  of  rights.— The  states  of  Connecti- 
cut and  Rhode-Island  have  no  bills  ot  rights. — I  know  not  whe- 
ther I  have  exactly  enumerated  the  states  who  have  thought  it 
unnecessary  to  add  a  bill  of  rights  to  their  constitutions ;  but  this 
enumeration.  Sir,  will  serve  to  show  by  experience,  as  well  as 
principle,  that  even  in  single  governments,  a  bill  of  rights  is  not 
an  essential  or  necessary  measure— But  in  a  government,  con- 
sisting of  enumerated  powers,  such  as  is  proposed  for  the  United 
States,  a  bill  of  rights  would  not  only  be  unnecessary,  but,  in  my 
humble  judgment,  highly  imprudent.  In  all  societies,  there  are 
many  powers  and  rights,  which  cannot  be  particularly  enumera- 
ted. A  bill  of  rights  annexed  to  a  constitution,  is  an  enumera- 
tion of  the  powers  reserved.  If  we  attempt  an  enumeration,  eve- 
ry  thing  that  is  not  enumerated,  is  presumed  to  be  given.  The 
consequence  is,  that  an  imperfect  enumeration  tvould  throw  all 
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implied  power  into  the  scale  of  the  government ;  and  the  rights 
of  the  people  would  be  rendered  incomplete.  On  the  other  hand; 
an  imperfect  enumeration  of  the  powers  of  government,  reserves 
all  implied  power  to  the  people ;  and,  by  that  means  the  constitu- 
tion becomes  incomplete;  but  of  the  two  it  is  much  safer  to  run 
the  risk  on  the  side  of  the  constitution ;  for  an  omission  in  the 
enumeration  of  the  powers  of  govempaent,  is  neithei^  so  dange- 
rous, nor  important,  as  an  omission  in  the  enumeration  of  the 
rights  of  the  people. 

Mr.  president,  as  we  are  drawn  into  this  subject,  I  beg  leave 
to  pursue  its  history  a  little  further.  The  doctrine  and  practice 
of  declarations  of  rights  have  been  borrowed  from  the  conduct 
of  the  people  of  England,  on  some  remarkable  occasions ;  but  the 
principles  and  maxims,  on  which  their  government  is  constituted, 
are  widely  different  from  those  of  ours.  I  have  already  stated 
the  language  of  magna  charta.  After  repeated  confirmations  of 
that  instrument,  and  after  violations  of  it,  repeated  equally  often 
the  next  step  taken  in  this  business,  was,  when  the  petition  of 
rights  was  presented  to  Charles  the  iirst. 

It  concludes  in  this  manner,  '<  all  of  which  they  most  humbly 
pray  to  be  allowed,  as  their  rights  and  liberties,  according  to  the 
laws  and  statutes  of  this  realm."*  One  of  the  most  material 
statutes  of  the  realm  was  magna  charta ;  so  tliat  we  find  th,ey 
continue  upon  the  old  ground,  as  to  the  foundation  on  which 
they  rest  their  liberties.  It  was  not  till  the  era  of  the  revolu- 
tion, that  the  two  houses  assume  a  higher  tone,  and  ''  demand 
and  insist  upon  all  the  premises  as  their  undoubted  rights  and 
liberties."t  But  when  the  whole  transaction  is  considered,  we 
shall  find  that  those  rights  and  liberties,  are  claimed  only  on  the 
foundation  of  an  original  contract,  supposed  to  have  been  made 
at  some  former  period,  between  the  king  and  the  people.^ 

But,  in  this  constitution,  the  citizens  of  the  United  States  ap- 
pear dispensing  a  part  of  their  original  power,  in  what  manner 
and  what  proportion  they  think  fit.  They  never  part  with  the 
whole ;  and  they  retain  the  right  of  recalling  what  they  part 
with.  When,  therefore,  they  possess,  as  I  have  already  men- 
tioned, the  fee-simple  of  authority,  why  should  tliey  have  recourse 

•  «ai  Piri.  HUt.  150.  t  a  Pw.  Deb.  2«1.  *  I  Btockitooe,  »3. 
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only  to  those,  who  pats  the  fee,  and  reserve  oolj  a  reot-ebarge? 
To  every  raggestion  concerning  a  bill  of  rights,  thit  dtiseo^ 
of  the  Uflfited  States  may  always  say  WE  resenre  the  right  to  do 
what  we  please. 

Ma.  WiL»0]f . — I  concor  most  sincerely,  with  the  honorable 
gentleman  who  was  last  up,  in  one  sentiment,  that  if  oar  liberties 
will  be  insecure  under  this  system  of  government,  it  vrill  become 
our  duty  not  to  adopt  but  reject  it  On  the  contrary,  if  it  will  se< 
enre  the  liberties  of  the  citizens  of  America,  if  it  will  not  only  se- 
cure their  liberties,  but  procure  them  happiness,  it  becomes  oor 
duty,  on  the  other  hand,  to  assent  to  and  ratify  it.  With  a  view  to 
conduct  us  safely  and  gradually,  to  Ihe  determination  of  that 
important  question,  I  shall  beg  leave,  to  notice  some  of  the  ob- 
jections, that  have  fallen  from  the  honourable  gentleman  from 
Cumberland  (Whitehill)  But,  before  I  proceed,  permit  me  to 
make  one  general  remark.  Liberty  has  a  formidable  enemy  on 
each  hand ;  on  one,  there  is  tyranny,  on  the  other  licentiousness  : 
in  order  to  guard  against  the  latter,  proper  powers  ought  to  be 
given  to  government:  in  order  to  guard  agMnst  the  former,  those 
powers  ought  to  be  properly  distributed.  It  has  been  mentioned, 
and  attempts  have  been  made  to  establish  the  position,  that  the 
adoption  of  this  constitution  will  necessarily  be  followed  by  the 
annihilation  of  all  the  state-governments.  If  this  was  a  necessa- 
ry consequence,  the  objection  would  operate  in  my  mind  with 
exceeding  great  force.  But,  Sir,  I  think  the  inference  is  rather 
unnatural,  that  a  government  will  produce  the  annihilation  of 
others,  upon  the  very  existence  of  which  its  own  existence  de- 
pends. Let  us.  Sir,  examine  this  constitution,  and  mark  its  pro- 
portions and  arrangements.  It  is  composed  of  three  great  con- 
stituent parts,  the  legislative  department,  the  executive  depart- 
ment, and  the  judicial  department.  The  legislative  department 
is  subdivided  into  two  branches,  the  House  of  Representatives  and 
the  Senate.  Can  there  be  a  House  of  Representatives,  in  the  gene- 
ral government,  after  the  state«govemments  are  annihilated  .•> — 
Care  is  taken  to  express  the  character  of  the  electors  in  such  a 
manner,  that  even  the  popular  branch  of  the  general  government 
cannot  exist,  unless  the  governments  of  the  states  continue  in 
existence. 
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How  do  I  prove  this  ?  By  the  regulation  that  is  made,  con- 
cerning the  important  subject  of  giving  suffrage.  Article  the 
first,  section  second,  "  and  the  electors  in  each  state,  shall  have 
the  qualifications  for  electors  of  the  most  numerous  branch  of 
the  state-legislature."  Now,  Sir,  in  order  to  know  who  are  qua* 
tified  to  be  electors  of  the  House  of  Representatives,  we  are  to  in- 
quire, who  are  qualified  to  he  electors  of  the  legislature  of  each 
state ;  if  there  he  no  legislatures  in  the  states,  there  can  be  no 
electors  of  them :  if  there  be  no  such  electors,  there  is  a  cri- 
terion to  know  who  are  qualified  to  elect  members  of  the  House 
of  Representatives.  By  this  short  plain  deduction,  the  existence 
of  state-legislatures,  is  proved  to  be  essential  to  the  existence  of 
the  general  government. 

Let  us  proceed  now  to  the  second  branch  of  the  le^slative 
department.  In  the  system  before  you,  the  senators.  Sir,  those 
tyrants  that  are  to  devour  the  legislatures  of  the  states,  are  to  be 
chosen  by  the  state-legislatures  themselves.  Need  any  thing 
more  be  said  on  this  subject?  So  far  is  the  principle  of  each 
•tate^s  retaining  the  power  of  self-preservation,  from  being  weak- 
ened or  endangered  by  the  general  government,  that  the  conven- 
tion went  further,  perhaps,  than  was  strictly  proper,  in  order  to 
secure  it ;  for  in  this  second  branch  of  the  legislature,  each  state, 
without  regard  to  its  importance,  is  entitled  to  an  equal  vote. 
And  in  the  articles,  respecting  amendments  of  this  constitution, 
it  is  provided  '*  that  no  state,  without  its  consent,  shall  be  depri- 
ved of  its  equal  suffrage  in  the  Senate." 

Does  it  appear  then,  that  provision  for  the  continuance  of  the 
state-governments  was  neglected,  in  framing  this  constitution  ? 
On  the  contrary,  it  was  a  favourfte  object  in  the  convention  to  se- 
cure them. 

The  PresidenC  of  the  United  States,  is  to  be  chosen  by  elec- 
tors appointed  in  the  different  states,  in  such  manner  as  the  legis- 
lature shall  direct  Unless  there  be  legislatares  to  appoint  elec- 
tors, the  president  cannot  be  chosen  ;  the  idea,  therefore,  of  the 
existing  government  of  the  states,  is  presupposed  in  the  very 
mode  of  constituting  the  legislative  and  the  executive  depart- 
ments of  the  general  government. — The  same  principle  will  ap- 
ply to  the  judicial  department  The  judges  are  to  be  nominated 
by  the  President,  and  appointed  by  him,  with  the  advice  and  con- 
No.  XV,  D 
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sent  of  the  Senate.  This'  shows,  that  the  judges  cannot  exist 
without  the  President  and  Senate.  1  have  already  shown  that  the 
President  and  Senate  cannot  exist  without  the  existence  of  the 
state-legislatures.  Have  1  misstated  any  thing  ?  Is  not  the  evi- 
dence indisputable,  that  the  state-governments  will  be  preserved, 
or  that  the  general  government  must  tumble  amidst  their  ruins  ? 
It  is  true,  indeed.  Sir,  although  it  presupposes  the  existence  of 
state-governments,  yet  this  constitution  does  not  suppose  them  to 
be  the  sole  power  to  be  respected. 

In  the  articles  of  confederation  the  people  are  unknown,  but 
in  this  plan  they  are  represented :  and  in  one  of  the  branches  of 
the  legislature  they  are  represented,  immediately,  by  persons  of 
their  own  choice. 

I  hope  these  observations,  on  the  nature  and  formation  of  this 
system,  are  seen  in  their  full  force ;  many  of  them  were  so  seen 
by  some  gentlemen  of  the  late  convention.  After  all  this,  could 
it  have  been  expected,  that  assertions,  such  as  have  been  hazard- 
ed on  this  floor,  would  have  been  made  *'  that  it  wm  the  business 
of  their  deliberations,  to  destroy  the  state  governments,  that 
they  employed  four  months  to  accomplish  this  object,  and  that 
such  was  their  intention  ?"  That  honourable  gentleman  may 
be  better  qualified  to  judge  of  their  intentions  than  themselves. 
I  know  my  own,  and,  as  to  those  of  the  other  members  I  believe, 
that  they  have  been  very  improperly  and  unwarrantably  repre- 
sented ;  intended  to  destroy !  where  did  he  obtain  his  informa- 
tion ?  Let  the  tree  be  judged  of  by  its  fruit. 

Mr.  president,  the  only  proof  that  is  attempted  to  be  drawn 
from  the  work  itself,  is  that  which  has  been  urged  from  the 
fourth  section  of  the  first  article.  I  will  read  it — *'  The  times, 
places  and  manner  of  holding  elections,  for  Senators  and  Repre^ 
sentatives,  shall  be  prescribed  in  each  state  by  the  legislature 
thereof;  but  the  Congress  may  at  any  time,  by  law,  make  or  al- 
ter such  regulations,  except  as  to  the  places  of  choosing  senators.* 

And  is  this  a  proof,  that  it  was  intended  to  carry  on  this  go- 
vernment, after  the  state-government  should  be  dissolved  and 
abrogated  ?  This  clause  is  not  only  a  proper,  but  a  necessary  one. 
I  have  already  shown  what  pains  have  been  taken  in  the  conven- 
tion to  secure  the  preservation  of  the  state-governments.  I  hope. 
Sir,  that  it  was  no  crime,  to  sow  the  seed  of  self-preservation  in 
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In  the  federal  government ;  without  this  clause  it  would  not  pos- 
sess self  preserving  power.  By  this  clause  the  times,  places  and 
manner  of  holding  elections,  shall  be  prescribed  in  each  state, 
by  the  legislature  thereof.  I  think  it  highly  proper  that  the  fede- 
ral government  should  throw  the  exercise  of  this  power  into  the 
hands  of  the  state  legislatures ;  but  not  that  it  should  be  placed 
there  entirely  without  control. 

If  the  Congress  had  it  not  in  their  power  to  make  regulations, 
what  might  be  the  consequences  ?  some  states  might  make  no  re- 
gulations at  all  on  the  subject.  And  shall  the  existence  of  the  House 
of  Representatives,  the  immediate  representation  of  the  people  in 
Congress,  depend  upon  the  will  and  pleasure  of  the  state-govern- 
ments ?  another  thing  may  possibly  happen,  I  don*t  say  it  will ; 
but  we  were  obliged  to  guard  even  against  possibilities,  as  well 
as  probabilities.  A  legislature  may  be  willing  to  make  the  ne- 
cessary regulations,  yet  the  minority  of  that  legislature  may,  by 
absenting  themselves,  break  up  the  house,  and  prevent  the  exe- 
cution of  the  intention  of  the  majority.  I  have  supposed  the  case, 
that  some  state  governments  may  make  no  regulations  at  all ;  it 
is  possible  also  that  they  may  make  improper  regul^ons.  I  have 
heard  it  surmised  by  the  opponents  of  this  constitution,  that  the 
Congress  may  order  the  election  for  Pennsylvania  to  be  held  at 
Pittsburg,  and'  thence  conclude,  that  it  would  be  improper  for 
them  to  have  the  exercise  of  the  power ;  but  suppose  on  the  other 
hand,  that  the  assembly  should  order  an  election  to  be  held  at 
Pittsburg,  ought  not  the  general  government  to  have  the  power  to 
alter  such  improper  election  of  one  of  its  own  constituent  parts  ? 
But  there  is  an  additional  reason  still,  that  shows  the  necessity  of 
this  provisionary  clause.  The  members  of  the  Senate  are  elec- 
ted by  the  state  legislatures.  If  those  legislatures  possessed,  un- 
controlled, the  power  of  prescribing  the  times,  places  and  manner 
of  electing  members  of  the  House  of  Representatives,  the  mem- 
bers of  one  branch  of  the  general  legislature  would  be  the  tenants 
at  will  of  the  electors  of  the  other  branch ;  and  the  general  go- 
vernment would  lie  prostrate  at  the  mercy  of  the  legislatures  of 
the  several  states. 

1  will  ask  no\^,  is  the  inference  fairly  drawn,  that  the  general 
government  was  intended  to  swallow  up  the  state  gpvernments  ? 
or  was  it  calculated  to  answer  such  end  ?  or  do  its  framers  de- 
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serve  such  censure  from  honoarable  gentlemen  ?  Wt  find  on 
examining  this  paragraph,  that  it  contains  nothing  more,  thra 
the  maxims  of  self-preservation,  so  abundantly  secured  by  thia 
constitution  to  the  individual  states.  Several  other  objection! 
have  been  mentioned ;  I  will  not,  at  this  time,  enter  into  a  dis- 
cussion of  them,  though  I  may  hereafter  take  notice  of  such  as 
have  any  show  of  weight  But  I  thought  it  necessary  to  ofi^r  at 
this  time,  the  observations  I  have  made ;  because  I  consider  this 
as  an  important  subject ;  and  think  the  objection  would  be  a 
strong  one,  if  it  was  well  founded. 

Friday,  November  30,  1787,  J.  M. 

Ma.  WitsoN. — It  is  objected  that  the  number  of  members 
in  the  House  of  Representatives  is  too  small  This  is  a  subject 
something  embarrassing,  and  the  convention  who  framed  the  ar- 
ticle, felt  the  embarrassment  Take  either  side  of  the  question, 
and  you  are  necessarily  led  into  difficulties.  A  large  represen- 
tation, Sir,  draws  along  with  it  a  great  expense.  We  all  know 
that  expense  is  offered  as  an  objection  to  this  system  of  govern- 
ment, and  certainly  had  the  representation  been  greater,  the 
clamour  would  have  been  on  that  itide,  and,  perhaps  with  some 
degree  of  justice.  But  the  expense  is  not  the  sole  objection  ;  it 
is  the  opinion  of  some  writers,  that  a  deliberative  body  ought 
not  to  consist  of  more  than  one  hundred  members.  I  think, 
however,  that  there  might  be  safety  and  propriety  in  going  be- 
yond that  number  ;  but  certainly  there  is  some  number  so  large^ 
that  it  would  be  improper  to  increase  them  beyond  it  The  Bri- 
tish House  of  Commons  con'bists  of  upwards  of  five  hundred.  The 
senate  of  Rome  consisted,  it  is  said,  at  some  times,  of  one  thou- 
sand members.    This  last  number  is  certainly  too  great. 

The  convention  endeavoured  to  steer  a  middle  course,  and 
when  we  consider  the  scale  on  which  they  formed  their  calcula- 
tion, there  are  strong  reasons,  why  the  representation  should 
not  have  been  larger.  On  the  ratio  that  they  have  fixed,  of 
one  for  every  thirty-thousand,  and  according  to  the  generally 
received  opinion  of  the  increase  of  population  throughout  the 
United  States,  the  present  number  of  their  inhabitants  will  be 
doubled  in  twenty  five  years,  and  according  to  that  progressive 
proportion,  and  the  ratio  of  one  member  for  thirty  thousand  Iq- 
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lukbittttts,  the  Houie  of  itepreMUtedT«B  will,  wkliiii  a  fingle  eeih 
tury,  eoniist  of  more  than  siz  hundred  members ;  feimit  me  to 
add  a  further  observation  on  the  numbers — ^that  a  large  number 
is  not  so  necessary  in  this  case,  as  in  the  cases  of  state-l^islatures. 
In  them  there  ought  to  be  a  representation  sufficient  to  declare 
the  situation  of  every  county,  tovm  and  district ;  and  if  of  every 
individual,  so  much  the  better,  because  their  legislative  powers 
eictend  to  the  particular  interest  and  convenience  of  each,  but  in 
the  general  government,  its  objects  are  enumerated,  and  are  not 
confined  in  their  causes  or  operations,  to  a  county,  or  even  to  m 
single  state. — No  one  power  is  of  such  a  nature,  as  to  require  the 
minute  knowledge  of  situations  and  circumstances  necessary  in 
~  state-governments,  possessed  of  general  legislative  authority ; 
these  were  the  reasons.  Sir,  that  I  believe  had  influence  on  the 
convention  to  agree  to  the  number  of  thirty  thousand,  and  when 
the  inconveniencies  and  conveniencies  on  both  sides  are  compa- 
red, it  would  be  difficult  to  say  what  would  be  a  number  more 
unexceptionable. 

Saturday y  December  1,  1787,  J,  M, 
Mr,  WiLSOK. — The  secret  is  now  disclosed,  and  it  is  discover- 
ed to  be  a  dread,  that  the  boasted  state-sovereignties,  vnll  under 
this  system  be  disrobed  of  part  of  their  power.  Before  I  go  into 
the  examination  of  this  point,  let  me  ask  one  important  question 
— Upon  what  principle  is  it  contended  that  the  sovereign  power 
resides  in  the  state-governments  ?  the  honourable  gentleman  hi% 
said  truly,  that  there  can  be  no  subordinate  sovereignty.  Now 
if  there  can  not,  my  position  is,  that  the  sovereignty  resides  in 
the  people ;  they  have  not  parted  with  it ;  they  have  only  dispen- 
sed such  portions  of  power  as  were  conceived  necessary  for  the 
publick  welfare.  This  constitution  stands  upon  this  broad  princi- 
ple. I  know  very  well.  Sir,  that  the  people  have  hitherto  been 
shut  out  of  the  federal  government,  but  it  is  not  meant  that  they 
should  any  longer  be  dispossessed  of  their  rights.  In  order  to  re- 
cognize this  leading  principle,  the  proposed  system  sets  out  with 
a  declaration,  that  its  existence  depends  upon  the  supreme  autho- 
rity of  the  people  alone.  We  have  heard  much  'about  a  conso- 
lidated government.  I  wish  the  honourable  gentleman  would  con- 
descend to  give  us  a  definition  of  what  he  meant  by  it.    I  think 
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this  the  more  necessary^  because  I  apprehend  that  the  term,  in 
the  numerous  times  it  has  been  used,  has  not  always  been  used  in 
the  same  sense.  It  may  be  said  and  I  believe  it  has  been  said, 
that  a  consolidated  government  is  such,  as  )vill  absorb  and  de- 
stroy the  governments  of  the  several  states.  If  it  is  taken  in  this 
view,  the  plan  before  us  is  not  a  consolidated  government,  as  I 
showed  on  a  former  day,  and  may,  if  necessary,  show  further  on 
some  future  occasion. — On  the  other  hand,  if  it  is  meant,  that  the 
general  government  will  take  from  the  state-governments  their 
power,  in  some  particulars,  it  is  confessed  and  evident,  that  this 
will  be  its  operation  and  effect 

When  the  principle  is  once  settled,  that  the  people  are  the 
source  of  authority,  the  consequence  is,  that  they  may  take  from 
the  subordinate  governments  powers  with  which  they  have  hi- 
therto trusted  them,  and  place  those  powers  in  the  general  go- 
vernment, if  it  is  thought  that  there  they  will  be  productive  of 
more  good. — They  can  distribate  one  portion  of  power,  to  the 
more  contracted  circle,  called  state-govern  men  ts :  they  can  also 
furnish  another  proportion  to  the  government  of  the  United 
States.  Who  will  undertake  to  say,  as  a  state-officer,  that  the 
people  may  not  give  to  the  general  government  what  powers, 
and  for  what  purposes  they  please.^  how  comes  it,  Sir,  that  these 
state-governments  dictate  to  their  superiors  ?  to  the  majesty  of 
the  people  ?  When  I  say  the  majesty  of  the  people,  I  mean  the 
thing  and  not  a  mere  compliment  to  them.  The  honourable  gen- 
tleman went  a  step  further  and  said,  that  the  state-governments 
were  kept  out  of  this  government  altogether.  The  truth  is,  and 
it  is  a  leading  principle  in  this  system,  that  not  the  states  only, 
but  the  people  also  shall  be  here  represented.  And  if  this  is  a 
crime,  I  confess  the  general  government  is  chargeable  with  it ; 
but  I  have  no  idea,  that  a  safe  system  of  power,  in  the  govern- 
ment, sufficient  to  manage  the  general  interest  of  the  United 
States,  could  be  drawn  from  any  other  source,  or  rested  in  any 
other  authority  than  that  of  the  people  at  large,  and  I  consider 
this  authority  as  the  rock  on  which  this  structure  will  stand. — If 
this  principle  is  unfounded,  the  system  must  fall.  If  honourable 
gentlemen,  before  they  undertake  to  oppose  this  principle,  will 
show  that  the  people  have  parted  with  their  power  to  the  state* 
governments,  then  I  confess  I  cannot  support  this  constitution.   It 
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18^  asked  can  there  be  two  taxing  powers  ?  Will  the  people  submit 
to  two  taxing  powers  ?  I  think  they  will,  when  the  taxes  are  re- 
quired for  the  publick  welfare,  bj  persons  appointed  immediately 
by  their  fellow  citizens. 

But  I  believe  this  doctrine  is  a  very  disagreeable  one  to  some 
of  the  state  governments.  All  the  objects  that  will  furnish  an  in- 
crease of  revenue,  are  eagerly  seized  by  them  ;  perhaps  this  will 
lead  to  the  reason  why  a  state-government,  when  she  was  obliged 
to  pay  only  about  an  eighth  part  of  the  loan-office  certificates, 
should  voluntarily  undertake  the  payment  of  about  one  third  part 
of  them.  This  power  of  taxation  will  be  regulated  in  tlie  ffpneral 
government  upon  equitable  principles.  No  state  can  have  more 
than  her  just  proportion  to  discharge — no  longer  will  government 
be  obliged  to  assign  her  funds  for  the  payment  of  debts  she  does 
not  owe.  Another  objection  has  been  taken,  that  the  judicial 
powers  are  co-extensive  with  the  objects  of  the  national  govern- 
ment. So  far  as  I  can  understand  the  idea  of  magistracy  in  every 
government,  this  seems  to  be  a  proper  arrangement ;  the  judi- 
cial department  is  considered  as  a  part  of  the  executive  authority 
of  government.  Now,  I  have  no  idea  that  the  authority  should 
be  restrained,  so  as  not  to  be  able  to  perform  its  functions  with 
full  effect.  I  would  not  have  the  legislature  sit  to  make  laws, 
which  cannot  be  executed.  It  is  not  meant  here  that  the  laws 
shall  be  a  dead  letter ;  it  is  meant,  that  they  shall  be  carefully 
and  duly  considered,  before  they  are  enacted  ;  and  that  then  they 
shall  be  honestly  and  faithfully  executed.  This  observation  natu- 
rally leads  to  a  more  particular  consideration  of  the  government 
before  us.  In  order,  Sir,  to  give  permanency,  stability  and  secu- 
rity to  any  government,  I  conceive  it  of  essential  importance, 
that  its  legislature  should  be  restrained ;  that  there  should  not 
only  be,  what  we  call  a  passive,  but  an  cictive  power  over  it;  for 
of  all  kinds  of  despotism,  this  is  the  most  dreadful,  and  the  most 
difficult  to  be  corrected.  With  how  much  contempt  have  we 
seen  the  authority  of  the  people,  treated  by  the  legislature  of  this 
state — ^and  how  of^n  have  we  seen  it  making  laws  in  one  session, 
that  have  been  repealed  the  next,  either  on  account  of  the  fluctu- 
ation of  party,  or  their  own  impropriety. 

This  could  not  have  been  the  case  in  a  compound  legislature; 
it  is  therefore  proper  to  have  efficient  restraints  upon  the  legisla- 
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tive  body.  These  lestrftisU  «me  from  difiSsreiit  sourees :  I  wiU 
mention  aooke  of  Uiem.  In  this  coBBtitution  they  will  be  prodii- 
eed  in  a  Tory  eostfiderable  degree,  by  a  division  of  the  power  in 
the  legislative  body  itself.  Under  this  system,  they  may  arise 
likewise  from  the  interference  of  those  officers,  who  wifl  be  in- 
trodneed  into  the  executive  and  judicial  departments.  They  may 
spring  also  from  another  source ;  the  election  by  the  people;  and 
finally,  under  this  constitution,  they  may  proceed  from  the  great 
and  last  resort — from  the  people  themselves.  I  say,  under  this 
constitution,  the  legislature  may  be  restrained,  and  kept  within 
its  prescribed  bounds,  by  the  interposition  of  the  judicial  depart- 
ment. This  I  hope.  Sir,  to  explain  clearly  and  satisfactorily.  I 
had  occasion,  on  a  former  day,  to  state  that  the  power  of  the  con- 
stitution was  paramount  to  the  power  of  the  legislature,  acting 
under  that  constitution.  For  it  is  possible  that  the  legislature, 
when  acting  in  that  capacity,  may  transgress  the  bounds  assigned 
to  it,  and  an  act  may  pass,  in  the  usual  mode,  notwithstanding 
that  transgression ;  but  when  it  comes  to  be  discussed  before  the 
judges — when  they  consider  its  principles,  and  find  it  to  be  in- 
compatible with  the  superior  power  of  the  constitution,  it  is  their 
duty  to  pronounce  it  void;  and  judges  independent,  and  not  obli- 
ged  to  look  to  every  session,  for  a  continuance  of  their  salaries, 
will  behave  with  intrepidity,  and  refuse  to  the  act  the  sanction 
of  judicial  authority.  In  the  same  manner,  the  President  of  the 
United  States  could  shield  himself,  and  refuse  to  carry  into  effect, 
an  act  that  violates  the  constitution. 

In  order  to  secure  the  President  from  any  dependence  upon 
the  legislature,  as  to  his  salary,  it  is  provided,  that  he  shall,  at 
stated  times,  receive  for  his  services,  a  compensation  that  shall 
neither  be  increased  nor  diminished,  during  the  period  fo^  which 
he  shall  have  been  elected,  and  that  he  shall  not  receive,  within 
that  period,  any  other  emolument  from  the  United  Sutes,  or  any 
of  them. 

To  secure  to  the  judges  this  independence,  it  is  ordered  that 
they  shall  receive  for  their  services,  a  compensation  which  shall 
not  be  diminished  during  their  continuance  in  office.  The  Con- 
gress may  be  restrained,  by  the  election  of  its  constituent  parts. 
If  a  legislature  shall  make  a  law  contrary  to  the  constitution,  or 
oppressive  to  the  people,  they  have  it  in  their  power,   every  se- 
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eond  year,  in  one  braneh,  and  every  sixth  year  in  the  other,  to 
displace  the  men,  who  act  thus  inconsistent  with  their  duty ;  and 
if  this  18  not  sufficient,  they  have  still  a  further  power ;  they  may 
assume  into  their  own  hands,  the  alteration  of  the  constitution  it- 
self— ^they  may  revoke  the  lease,  when  the  conditions  are  broken 
by  the  tenant.  But  the  most  useful  restraint  upon  the  legislature, 
because  it  operates  constantly,  arises  from  the  division  of  its  pow- 
er, among  two  branches,  and  from  the  qualified  negative  of  the 
president  upon  both.  As  this  government  is  formed,  there  are 
two  .sources  from  which  the  representation  is  drawn,  thou^  they 
both  ultimately  flow  from  the  people.  States  now  exist  and 
others  will  come  into  existence ;  it  was  thought  proper  that  they 
should  be  represented  in  the  general  government.  But,  gentle- 
men will  please  to  remember,  this  constitution  was  not  framed 
merely  for  the  states ;  it  was  framed  for  the  'people  also ;  and  the 
popular  branch  of  the  Congress,  will  be  the  objects  of  their  im- 
mediate choice. 

The  two  branches  will  serve  as  checks  upon  each  other;  they 
have  the  same  legislative  authorities,  except  in  one  instance.  Mo- 
ney-bills must  originate  in  the  House  of  Representatives.  The 
Senate  can  pass  no  law  without  the  concurrence  of  the  House  of 
Representatives;  nor  can  the  House  of  Representatives  without 
the  concurrence  of  the  Senate.  I  believe.  Sir,  that  the  observa- 
tion witich  I  am  now  going  to  make,  will  apply  to  mankind  in 
every  situation ;  they  will  act  with  more  caution,  and  perhaps 
more  integrity,  if  their  proceedings  are  to  be  under  the  inspec- 
tion and  control  of  another,  than  when  they  are  not.  From  this 
principle,  the  proceedings  of  Congress  will  be  conducted  with  a 
degree  of  circumspection  not  common  in  single  bodies,  where 
nothing  more  is  necessary  to  be  done  than  to  carry  the  business 
through  amongst  themselves,  whether  it  be  right  or  wrong.  In 
compound  legislatures,  every  object  must  be  submitted  to  a  dis- 
tinct body,  not  influenced  by  the  arguments,  or  warped  by  the 
prejudices  of  the  other.  And  I  believe,  that  the  persons  who  will 
form  the  Congress,  will  be  cautious  of  running  the  risk,  with  a 
hare  majority,  of  having  the  negative  of  the  President  put'  on 
their  proceedings.  As  there  will  be  more  circumspection  in  form- 
ing the  laws,  so  there  will  be  more  stability  in  the  laws  when 
made.  Indeed  one  is  the  consequence  of  the  other ;  for  what  has 
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been  well  considered  and  founded  in  good  sense,  will,  in  practice,  ^ 
be  useful  and  salutary,  and  of  consequence  will  not  be  liable  to 
be  soon  repealed.  Though  two  bodies  may  not  possess  more  wis- 
dom or  patriotism  than  what  may  be  found  in  a  single  body,  yet 
they  will  necessarily  introduce  a  greater  degree  of  precision.  An 
indigested  and  inaccurate  code  of  laws  is  one  of  the  most  dange* 
rous  things  that  can  be  introduced  into  any  government.  The 
force  of  this  objection  is  well  known  by  every  gentleman  that  has 
attended  to  the  laws  of  this  state.  This,  Sir,  is  a  very  important 
advantage  that  will  arise  from  this  division  of  the  legislative  au- 
thority. 

I  will  now  proceed  to  take  some  notice  of  a  still  further  re- 
straint upon  the  legislature.  I  mean  the  qualified  negative  of  the. 
President.  I  think  this  will  be  attended  with  very  important  ad- 
vantages, for  the  security  and  happiness  of  the  people  of  the  Uni- 
•  ted  States.  The  President,  Sir,  will  not  be  a  stranger  to  our 
country,  to  our  laws,  or  to  our  wishes.  He  will,  under  this  con- 
stitution, be  placed  in  office  as  the  President  of  the  whole  union, 
and  will  be  chosen  in  such  a  manner  that  he  may  be  justly  styled 
the  man  of  the  people  ;  being  elected  by  the  different  parts  of 
the  United  States,  he  will  consider  himself  as  not  particularly 
interested  for  any  one  of  them,  but  will  watch  over  the  whole 
with  paternal  care  and  affection.  This  will  be  the  natural  con- 
duct to  recommend  him  to  those  who  placed  him  in  that  high 
chair,  and  I  consider  it  as  a  very  important  advantage,  that  such 
a  man  must  have  every  law  presented  to  him  before  it  can  be- 
come binding  upon  the  United  States.  He  will  have  before  him 
the  fullest  information  of  our  situation,  he  will  avail  himself  not 
only  of  records  and  official  communications,  foreign  and  domes- 
tick,  but  he  will  have  also  the  advice  of  the  executive  officers  in 
the  different  departments  of  the  general  government 

If,  in  consequence  of  this  authority  and  advice,  he  exercise 
the  authority  given  to  him,  the  effect  will  not  be  lost — he  returns 
his  objections,  together  with  the  bill,  and  unless  two  thirds  of  both 
branches  of  the  legislature  are  now  found  to  approve  it,  it  does 
not  become  a  law.  But  even  if  his  objections  do  not  prevent  its 
passing  into  a  law,  they  will  not  be  useless ;  they  will  be  kept 
together  with  the  law,  and  in  the  archives  of  Congress  will  be 
valuable  and  practical  materials,  to  form  the  minds  of  posterity 
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for  legislation— if  it  id  found  that  the  law  operates  inconveniently 
or  oppressively,  the  people  may  discover  in  the  President's  ob- 
jections the  source  of  that  inconvenience  or  oppression.  Further, 
Sir,  when  objections  shall  have  been  made,  it  is  provided,  in  or- 
der to  secure  the  greatest  degree  of  caution  and  responsibility, 
that  the  votes  of  both  houses  shall  be  determined  by  yeas  and 
nays,  and  the  names  of  the  persons  voting  for  and  against  the 
bill  shall  be  entered  in  the  journal  of  each  house  respectively. 
Thus  much  have  I  thought  proper  to  say,  with  regard  to  the 
distribution  of  the  legislative  authority,  and  the  restraints  under 
which  it  will  be  exercised. 

The  gentleman  in  opposition  strongly  insists  that  the  general 
clause  at  the  end  of  the  eighth  section  gives  to  Congress  a  power 
of  legislating  generally ;  but  I  cannot  conceive  by  what  means  he 
will  render  the  word  susceptible  of  that  expansion.  Can  the 
words  the  Congress  shall  have  power  to  make  all  laws,  which 
shall  be  necessary  and  proper  to  carry  into  execution  the  fore- 
going powers,  be  capable  of  giving  them  general  legislative 
power  ?  1  hope  that  it  is  not  intended  to  give  to  Congress  merely 
an  illusive  show  of  authority,  to  deceive  themselves  or  their  con- 
stituents any  longer.  On  the  contrary,  1  trust  it  is  meant  that 
they  shall  have  the  power  of  carrying  into  effect  the  laws  which 
they  shall  make  under  the  powers  vested  in  them  by  this  consti- 
tution. In  answer  to  the  gentleman  from  Fayette  (Mr.  Smilie)  on 
the  subject  of  the  press,  I  beg  leave  to  make  an  observation.  It 
is  very  true.  Sir,  that  this  constitution  says  nothing  with  regard 
that  subject,  nor  was  it  necessary,  because  it  will  be  found  that 
there  is  given  to  the  general  government  no  power  whatsoever 
concerning  it ;  and  no  law  in  pursuance  of  the  constitution  can 
possibly  be  enacted  to  destroy  that  liberty. 

I  heard  the  honourable  gentleman  make  this  general  asser- 
tion, that  the  Congress  was  certainly  vested  with  power  to  make 
such  a  law,  but  I  would  be  glad  to  know  by  what  part  of  this 
constitution  such  a  power  is  given.  Until  that  is  done,  I  shall  not 
enter  into  a  minute  investigation  of  the  matter,  but  shall  at  pre- 
sent satisfy  myself  with  giving  an  answer  to  a  question  that  ha^ 
been  put.  It  has  been  asked,  if  a  law  should  be  made  to  punish 
libels,  and  the  judges  should  proceed  under  that  law,  what 
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chance  would  the  prater  haye  of  an  acquittal  ?  And  it  has  1 
laid  he,  would  drop  into  a  den  of  devouring  monsters. 

I  presume  it  was  not  in  the  view  of  the  honourable  gentleman 
to  say  there  is  no  such  thing  as  a  libel,  or  that  the  writers  of  sncb 
ought  not  to  be  punished.  The  idea  of  the  liberty  of  the  press 
is  not' carried  so  far  as  this  in  any  country — what  is  meant  by  the 
liberty  of  the  press  is,  that  there  should  be  no  antecedent  re- 
straint upon  it ;  but  that  every  authour  is  responsible  when  he 
attacks  the  security  or  welfare  of  the  government,  or  the  safety, 
character  and  property  of  the  individual. 

With  regard  to  attacks  upon  the  publick,  the  mode  of  pro- 
ceeding is  by  a  prosecution.     Now,  if  a  libel  is  written,  it  must 
be  vrithin  some  one  of  the  United  States  or  the  district  of  Con- 
gress.    With  regard  to  that  district,  I  hope  it  will  take  care  to 
preserve  this  as  well  as  the  other  rights  of  freemen ;  for  whatever 
district  Congress  may  choose,  the  cession  of  it  cannot  be  com- 
pleted vrithout  the  consent  of  its  inhabitants.     Now,  Sir,  if  this 
libel  is  to  be  tried,  it  must  be  tried  where  the  offence  was  com- 
mitted; for  under  this  constitution,  as  declared  in  the  second 
section  of  the  third  article,  the  trial  must  be  held  in  the  state ; 
therefore  on  this  occasion  it  must  be  tried  where  it  was  published, 
if  the  indictment  is  for  publishing ;  and  it  must  be  tried  likewise 
by  a  jury  of  that  state.     Now,  I  would  ask,  is  the  person  prose- 
cuted in  a  worse  situation  under  the  general  government,  even  if 
it  had  the  power  to  make  laws  on  this  subject  than  he  is  at  pre- 
sent under  the  state-government  ?  It  is  true,  there  is  no  particular 
regulation  made  to  have  the  jury  come  from  the  body  of  the 
county  in  which  the  ofience  was  committed ;  but  there  are  some 
states  in  which  this  mode  of  collecting  juries  is  contrary  to  their 
established  custom,  and  gentlemen  ought  to  consider  that  this 
constitution  was  not  meant  merely  for  Pennsylvania.     In  some 
states  the  juries  are  not  taken  from  a  single  county.  In  Virginia, 
the  sheriff,  I  believe,  is  not  confined,  even  to  the  inhabitants  of 
the  state,  but  is  at  liberty  to  take  any  man  he  pleases,  and  put 
him  upon  the  jury.     In  Maryland,  I  think,  a  set  of  jurors  serve 
for  the  whole  Western  Shore,  and  another  for  the  Eastern  Shore. 
I  beg  leave  to  make  one  remark  on  what  one  gentleman  has 
said,  vrith  respect  to  amendments  being  proposed  by  this  consti- 
tution.   To  whom  are  the  convention  to  make  report  of  such 
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mmendmenU  ?  He  tdls  yoa,  to  the  present  Congress.  J  do  not 
wish  to  report  to  that  hody,  the  representatives  only  of  the  state- 
governments  ;  they  may  not  be  disposed  to  admit  the  people  into 
a  participation  of  their  power.  It  has  also  been  supposed,  that  a 
wonderful  unanimity  subsists  among  those  who  are  toemies  to 
the  proposed  system.  On  this  point  I  also  differ  from  the  gentle- 
man who  made  the  observation.  I  have  taken  every  pains  in  my 
poiyer,  and  read  every  publication  I  could  meet  with,  in  order  to 
gain  information ;  and,  as  far  as  I  have  been  able  to  judge,  the 
opposition  is  inconsiderable  and  inconsistent  Instead  of  agree- 
ing in  their  objections,  those  who  make  them  bring  forward  such 
as  are  diametrically  opposite.  On  one  hand,  it  is  said  that  the 
representation  in  Congress  is  too  »ma]l ;  on  the  other,  it  is  said 
to  be  too  numerous.  Some  think  the  authority  of  the  Senate  too 
great ;  some  that  of  the  House  of  Representatives,  and  some  that 
of  both.  Others  draw  their  fears  from  the  powers  of  the  Presi- 
dent ;  and  like  the  iron  race  of  Cadmus,  these  opponents  rise 
only  to  destroy  each  other. 

Monday^  December  3,  17B7,  J.  M. 
Mr.  Wilson. — Take  detached  parts  of  any  system  whatso- 
ever, in  the  manner  these  gentlemen  have  hitherto  taken  this 
constitution,  and  you  will  make  it  absurd  and  inconsistent  with 
itselt  I  do  not  confine  this  observation  to  human  performances 
alone ;  it  will  apply  to  divine  writings.  An  anecdote  which  I 
have  heard  exemplifies  this  observation:  When  Stemhold  and 
Hopkins'  version  of  the  psalms  was  usually  sun^  in  churches,  a 
line  was  first  read  by  the  clerk  and  then  sung  by  the  congrega- 
tion. A  sailor  had  stepped  in,  and  heard  the  clerk  read  this  line: 

**  The  Lord  will  eone,  and  he  will  not— 

The  sailor  stared ;  and  when  the  clerk  read  the  next  line, 

**  Keep  lilence,  hat  fp««k  oat." 

the  sailor  left  the  church,  thinking  the  people  were  not  in  their 
senses. 

This  story  may  convey  an  idea  of  the  treatment  of  the  plan 
before  you;  for  although  it  contains  sound  sense,  when  connected,, 
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yet  by  the  detached  manner  of  considering  it,  it  appears  highlj 
absurd. 

Mr.  Wilson. — Much  fault  has  been  found  with  the  mode  of 
expression,  used  in  the  first  clause  of  the  ninth  section  of  the  first 
article.  I  believe  I  can  assign  a  reason  why  that  mode  of  expres- 
sion was  used,  and  why  the  term  slave  was  not  directly  admit- 
ted in  this  constitution;  and  as  to  the  manner  of  laying  taxes, 
this  is  not  the  first  time  that  the  subject  has  come  into  the  view 
of  the  United  States,  and  of  the  legislatures  of  the  several  states. 
ihie  gentleman  (Mr.  Findley)  will  recollect,  that  in  the  present 
Congress,  the  quota  of  the  federal  debt  and  general  expenses  was 
to  be  in  proportion  to  the  value  of  land  and  other  enumerated 
property,  within  the  states.  After  trying  this  for  a  number  of 
years,  it  was  found  to  be  a  mode  that  could  not  be  carried  into 
execution.  Congress  were  satisfied  of  this,  and  in  the  year  1783 
recommended,  in  conformity  with  the  powers  they  possessed  un- 
der the  articles  of  confederation^  that  the  quota  should  be  accord-  ' 
ing  to  the  number  of  free  people,  including  those  bound  to  servi- 
tude, and  excluding  Indians  not  taxed,  and  the  fate  of  this  resolu- 
tion was  similar  to  all  their  other  resolutions.  It  was  not  carried 
into  effect,  but  it  was  adopted  by  no  fewer  than  eleven  out  of 
thirteen  states ;  and  it  cannot  but  be  matter  of  surprise  to  hear 
gentlemen  who  agreed  to  this  very  mode  of  expression  at  that 
time,  come  forward  and  state  it  as  an  objection  on  the  present 
occasion.  It  was  natural,  Sir,  for  the  late  convention,  to  adopt 
the  mode,  after  it  had  been  agreed  to  by  eleven  states,  and  to 
use  the  expression  which  they  found  had  been  received  as  unex- 
ceptionable before.  With  respect  to  the  clause  restricting  Con- 
gress from  prohibiting  the  migration  or  importation  of  such  per- 
sons as  any  of  the  states  now  existing  shall  think  proper  to  ad- 
mit, prior  to  the  year  1808.  The  honourable  gentleman  says, 
that  this  clause  is  not  only  dark,  but  intended  to  grant  to  Con- 
gress, for  that  time,  the  power  to  admit  the  importation  of  slaves. 
No  such  thing  was  inteaded ;  but  I  vdll  tell  you  what  was  done, 
^  and  it  gives  me  high  pleasure,  that  so  much  was  done.  Under 
the  present  confederation,  the  states  may  admit  the  importation 
of  slaves  as  long  as  they  please ;  but  by  this  article  after  the  year 
1808,  the  Congress  will  have  power  to  prohibit  such  importation, 
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notwithstanding  the  disposition  of  anj  tftate  to  the  contrtry.  I 
consider  this  as  laying  the  foundation  for  banishing  slavery  out  of 
this  country ;  and  though  the  period  is  more  distant  than  1  could 
wish,  yet  it  will  produce  the  same  kind,  gradual  change,  which 
was  pursued  in  Pennsylvania.  It  is  with  much  satisfaction  I  view 
this  power  in  the  general  government,  whereby  they  may  lay  an 
interdiction  on  this  reproachful  trade ;  but  an  immediate  advan- 
tage is  also  obtained,  for  a  tax  or  duty  may  be  imposed  on  such  im- 
portation, not  exceeding  ten  dollars  for  each  person ;  and  this.  Sir, 
operates  as  a  partial  prohibition ;  it  was  all  that  could  be  obtain- 
ed ;  I  am  sorry  it  was  no  more ;  but  from  this  I  think  there  isrea* 
son  to  hope,  that  yet  a  few  years,  and  it  will  be  prohibited  alto- 
gether; and  in  the  mean  time,  the  new  states  which  are  to  be 
formed,  will  be  under  the  control  of  Congress  in  this  particular ; 
and  slaves  will  never  be  introduced  amongst  them.  The  gentle- 
man says,  that  it  is  unfortunate  in  another  point  of  view;  it  means 
to  prohibit  the  introduction  ef  white  people  from  Europe,  as  this 
tax  may  deter  them  from  coming  amongst  us ;  a  little  impartiality 
and  attention  will  discover  the  care  that  the  convention  took  in 
selecting  their  language.  The  words  are,  the  migration  or  im- 
portation of  such  persons,  &.c.shall  not  be  prohibited  by  Congress 
prior  to  the  year  1808,  but  a  tax  or  duty  may  be  imposed  on  such 
IMPORTATION ;  It  is  observable  here,  that  the  term  migration  is 
dropped,  when  a  tax  or  duty  is  mentioned ;  so  that  Congress  have 
power  to  impose  the  tax,  only  on  those  imported. 

Tuesday  December y  4,  1787,  J,  M, 
Mr.  Wilson. — I  shall  take  this  opportunity,  of  giving  an  an- 
swer to  the  objections  already  urged  against  the  constitution ;  I 
shall  then  point  out  some  of  those  qualities,  that  entitle  it  to  the 
attention  and  approbation  of  this  convention ;  and  after  having 
done  this,  I  shall  take  a  &t  opportunity  of  stating  the  consequen- 
ces, which  I  apprehend  will  result  from  rejecting  it,  and  those 
which  will  probably  result  from  its  adoption.  I  have  given  the 
utmost  attention  to  the  debates  and  the  objections,  that  from 
time  to  time  have  been  made  by  the  three  gentlemen  who  speak 
Id  opposition.  I  have  reduced  them  to  sopae  order,  perhaps  not 
better  than  that  in  which  they  were  introduced.  I  will  state  them ; 
they  will  be  in  the  recollection  of  the  house,  and  I  will  endeavour 
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to  give  an  answer  to  them — in  that  answer,  I  will  interweave 
some  remarks,  that  may  tend  to  elucidate  the  subject 

A  good  deal  has  already  been  said,  concerning  a  bill  of  rights 
I  have  stated,  according  to  the  best  of  my  recollection,  all  that 
passed  in  convention,  relating  to  that  business.  Since  that  time 
I  have  spoken  with  a  gentleman,  who  has  not  only  his  memory, 
but  full  notes,  that  he  had  taken  in  that  body  ;  and  he  assures  me, 
that  upon  this  subject,  no  direct  motion  was  ever  made  at  all ; 
and  certainly,  before  we  heard  this  so  violently  supported  out  of 
doors,  some  pains  ought  to  have  been  taken  to  have  tried  its  fate 
within ;  but  the  truth  is,  a  bill  of  rights  would,  as  I  have  mention- 
ed already,  have  been  not  only  unnecessary  but  improper.  In 
some  governments  it  may  come  within  the  gentleman's  idea, 
when  he  says  it  can  do  no  harm ;  but  even  in  these  governments, 
you  find  bills  of  rights  do  not  uniformly  obtain ;  and  do  those 
states  complain  who  have  them  not  ?  Is  it  a  maxim  in  forming 
governments,  that  not  only  all  the  powers  which  are  given,  but 
also  that  all  those  which  are  reserved,  should  be  enumerated  ?  I 
apprehend,  that  the  powers  given  and  reserved,  form  the  whole 
rights  of  the  people,  as  men  and  as  citizens.  I  consider,  that 
there  are  very  few,  who  understand  the  whole  of  these  rights. 
All  the  political  writers,  from  Grotius  and  Puifendorf,  down  to 
Tattel,  have  treated  on  this  subject ;  but  in  no  one  of  those  books, 
nor  in  the  aggregate  of  them  all,  can  you  find  a  complete  enume- 
ration of  rights,  appertaining  to  the  people  as  m^n  and  as  efti. 
zens. 

There  are  two  kinds  of  government ;  that  where  general  pow- 
er is  intended  to  be  given  to  the  legislature,  and  that,  where  the 
powers  are  particularly  enumerated.  In  the  last  case,  the  impli- 
ed result  is,  that  nothing  more  is  intended  to  be  given,  than  what 
is  so  enumerated,  unless  it  results  from  the  nature  of  the  govern- 
ment itself  On  the  other  hand,  when  general  legislative  powers 
are  given,  then  the  people  part  with  their  authority,  and  on  the 
gentleman's  principle  of  government,  retain  nothing.  But  in  a 
government  like  the  proposed  one,  there  can  be  no  necessity  for 
a  bill  of  rights.  For,  on  my  principle,  the  people  never  part 
with  their  power.  Enumerate  all  the  rights  of  men ! — I  am  sure. 
Sir,  that  no  gentleman  in  the  late  convention  would  have  attempt- 
ed such  a  thing.   I  believe  the  honourable  speakers  in  opposition 
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«n  this  floor,  were  members  of  the  assembly  which  appointed 
delegates  to  that  convention ;  if  it  had  been  thought  proper  to 
have  sent  them  into  that  bodj,  how  luminous  would  the  dark' 
conclave  have  been !  So  the  gentleman  has  been  pleased  to  de- 
Bominate  that  bodj.  Aristocrats  as  thej  were,  thej  pretended 
not  to  define  the  rights  of  those  who  sent  them  there.  We  are 
asked  repeatedly,  what  harm  could  the  addition  of  a  bill  of  rights 
do  ?  If  it  can  do  no  goodj  I  think  that  a  sufficient  reason,  to  refuse 
having  any  thing  to.  do  with  it.  But  to  whom  are  we  to  report 
this  bill  of  rights,  if  we  should  adopt  it?  Have  we  authority  from 
those  who  sent  us  here  to  make  one  ? 

It  18  true  we  may  propose,  as  well  as  any  other  private  per- 
sons ;  but  how  shall  we  know  the  sentiments  of  the  citizens  of 
this  state  and  of  the  other  states?  Are  we  certain  that  any  one  of 
them  vrill  agree  with  our  definitions  and  enumerations? 

In  the  second  place,  we  are  told,  that  there  is  no  check  upon 
the  government  but  the  people;  it  is  fortunate.  Sir,  if  their  super- 
intending authority  is  allowed  as  a  check :  But  I  apprehend  that 
in  the  very  construction  of  this  government,  there  are  numerous 
checks.  Besides  those  expressly  enumerated,  the  two  branches 
of  the  legislature  are  mutual  checks  upon  each  other.  But  this 
subject  will  be  more  properly  discussed,  when  we  come  to  con* 
sider  the  form  of  government  itAclf ;  and  then  I  mean  to  show  the 
reason,  why  the  right  of  habeas  corpus  was  secured  by  a  particu- 
lar declaration  in  its  favour. 

In  the  third  place  we  are  told,  that  there  is  no  security  for 
the  rights  of  conscience.  I  ask  the  honourable  gentleman,  what 
part  of  this  system  puts  it  in  the  power  of  Congress  to  attack 
those  rights  ?  When  there  is  no  power  to  attack,  it  is  idle  to  pre- 
pare the  means  of  defence. 

After  having  mentioned,  in  a  cursory  manner,  the  foregoing 
.  objections,  we  now  arrive  at  the  leading  ones  against  the  pro- 
posed system. 

The  very  manner  of  introducing  this  constitution,  by  the  re- 
cognition of  the  authority  of  the  people,  is  said  to  change  the  prin- 
ciple of  the  present  confederation,  and  to  introduce  a  consolida- 
ting and  absorbing  government ! 

In  this  confederated  republick,  the  sovereignty  of  the  states,  it 
is  said,  is  not  preserved.    We  are  told,  that  there  cannot  be  two 
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sovereign  powers,  and  that  a  subordhiate  ftoirereignty  b  no  Wit- 
reignty. 

h  will  be  worth  While,  Mr.  president,  to  consider  this  objee< 
tion  at  large.  When  I  had  the  honour  of  speaking  fbrmerly  on 
this  subject,  I  stated,  in  as  concise  a  manner  as  possible,  the  lead* 
ing  ideas  that  occurred  to  me,  to  ascertain  where  the  supreme 
and  sovereign  power  resides.  It  has  not  been,  nor,  I  presume, 
will  it  be  denied,  that  somewhere  there  it,  and  of  necessity  must 
be,  a  supreme,  absolute  and  uncontrollable  authority.  This,  I  be- 
lieve, may  justly  be  termed  the  sovereign  power ;  for  from  that 
gentleman's  (Mr.  Findley)  account  of  the  matter,  it  cannot  be 
sovereign,  unless  it  is  supreme;  for,  says  he,  a  subordinate  sove- 
teignty  is  no  sovereignty  at  alL  1  had  the  honour  of  observing, 
that  if  the  question  was  asked,  where  the  supreme  power  resided, 
difierent  answers  would  be  given  by  different  writers.  1  mention- 
ed, that  Blackstone  will  tell  you,  that  in  Britain,  it  is  lodged  in 
the  British  Parliament ;  and  I  believe  there  is  no  writer  on  this 
subject  on  the  other  side  of  the  Atlantick,  but  supposes  it  to  be 
vested  in  that  body.  I  stated  further,  that  if  the  question  was 
asked  some  politician,  who  had  not  considered  the  subject  with 
sufficient  accuracy,  where  the  supreme  power  resided  in  our  go- 
vernments, he  would  answer,  that  it  was  vested  in  the  state-con- 
stitutions. This  opinion  approached  near  the  truth,  but  does  not 
reach  it ;  for  the  truth  is,  that  the  supreme,  absolute  and  uncon- 
trollable authority,  remains  with  the  people.  I  mentioned  also, 
that  the  practical  recognition  of  this  truth  was  reserved  for  the 
honour  of  this  country.  I  recollect  no  constitution  founded  on 
this  principle :  but  we  have  witnessed  the  improvement,  and  en- 
joy the  happiness,  of  seeing  it  carried  into  practice.  The  great 
and  penetrating  mind  of  Locke,  seems  to  be  the  only  one  that 
pointed  towards  even  the  theory  of  this  great  truth. 

When  I  made  the  observation,  that  some  politicans  would 
say  the  supreme  power  was  lodged  in  our  state-constitutions,  I 
did  not  suspect  that  the  honourable  gentleman  from  Westmore- 
land (Mr.  Findley)  was  included  in  that  description ;  but  I  find 
myself  disappointed ;  for  I  imagined  his  opposition  would  arise 
from  another  consideration.  His  position  is,  that  the  supreme 
power  resides  in  the  states,  as  governments ;  and  mine  is,  that  it 
resides  in  the  people^  as  the  fountain  of  government ;  that  the 
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peo|>to  have  not— that  the  people  mean  Bpt---«Qd  that  the  peeple 
ought  not,  to  part  with  it  to  anj  government  ^irhatsoever.  |n 
their  hands  it  remains  secure.  They  can  delegate  it  in  such  pro- 
portions, to  such  bodies,  on  such  terms,  and  under  such  limita- 
tions, as  they  think  proper.  I  agree  with  the  members  in  oppo^ 
sition,  that  there  cannot  be  two  sovereign  powers  on  the  same  sub- 
ject. 

I  consider  the  people  of  the  United  States,  as  forming  one 
great  community ;  and  I  consider  the  people  of  the  difierent  states,^ 
as  forming  communities  again  on  a  lesser  scale.  From  this  great 
division  of  the  people  into  distinct  communities,  it  will  be  found 
necessary,  that  difieroit  proportions  oi  legislative  power-s  should 
be  given  tp  the  governments,  according  to  the  nature,  number, 
and  magnitude  of  their  objects. 

Unless  the  people  are  considered  in  these  two  views,  we  shall  - 
never  be  able  to  understand  the  principle  on  which  this  system 
was  constructed.  I  view  the  states  as  made  for  the  people,  as 
well  as  by  them,  and  not  the  people  as  made  for  the  states ;  the 
people,  therefore,  have  a  right,  whilst  enjoying  the  undeniable 
powers  of  society,  to  form  either  a  general  government,  or 
state  governments,  in  what  manner  they  please ;  or  to  accom- 
modate them  to  one  another ;  and  by  this  means  preserve  them 
all;  this,  I  say,  is  the  inherent  and  inalienable  right  of  the  peo- 
ple ;  and  as  an  illustration  of  it,  I  beg  to  read  a  few  words  from 
the  declaration  of  independence,  made  by  the  representatives  of 
the  United  States,  and  recognized  by  the  whole  union. 

*<  We  hold  these  truths  to  be  self-evident,  that  all  men  are 
created  equal ;  that  they  are  endowed  by  their  Creator  with  cer- 
tain inalienable  rights  ;  that  among  these  are  life,  liberty,  and 
the  pursuit  of  happiness.  That  to  secure  these  rights,  govern- 
ments are  instituted  among  men,  deriving  their  just  powere 
from  the  consent  of  the  governed;  that  whenever  any  form  of 
government  becomes  destructive  of  these  ends,  it  is  the  right  of 
the  people,  to  alter  or  to  abolish  it,  and  institute  new  govern- 
ments, laying  its  foundation  on  such  principles,  and  organizing 
its  powers  in  such  forms,  as  to  them  shall  seem  most  likely  to 
effect  their  safety  and  happiness." 

This  is  the  broad  basis  ^n  which  our  independence  was 
placed :  on  the  same  certain  and  solid  foundation  this  system  i« 
erected. 
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SUte-sovereigntj,  as  it  is  called,  is  iar  from  being  able  to  tnp- 
port  its  weight.  Nothing  less  than  the  authority  of  the  people, 
eould  either  support  it,  or  give  it  efficacy.  •  I  cannot  pass  over 
this  subject,  without  noticing  the  different  conduct  parsoed  by 
the  late  federal  convention,  and  that  observed  by  the  convention 
trhich  framed  the  constitution  of  Pennsylvania;  on  that  occasion 
you  find  an  attempt  made  to  deprive  the  people  of  this  right,  so 
lately  and  so  expressly  asserted  in  the  declaration  of  indepen- 
dence. We  are  told  in  the  preamble  to  the  declaration  of  rights, 
and  frame  of  government,  that  we  do,  by  virtue  of  authority  ves- 
ted in  uSy  ordain,  declare  and  establish,  the  following  declaration 
of  rights,  and  frame  of  government,  to  be  the  constitntion  of 
this  commonwealth,  and  to  remain  in  force  therein  UHALTEaBD, 
except  in  such  articles  as  shall  hereafter,  on  experience,  be  found 
to  require  improvement,  and  which  shall  be,  by  the  same  authority, 
of  the  peopie,  (airly  delegated,  as  this  frame  of  govemvnstU  di- 
rects. An  honourable  gentleman,  (Mr.  Chambers)  was  well 
warranted  in  saying,  that  all  that  could  be  done,  was  done,  to 
eot  off  the  people  from  the  right  of  amending ;  for  if  it  cannot 
be  amended  by  any  other  mode  than  that  which  it  directs,  then 
any  number  more  than  one  third,  may  controul  any  number  less 
than  two  thirds. 

But  I  return  to  my  general  reasoning. — My  position  is,  Sir, 
that  in  this  country  the  supreme,  absolute  and  uncontrollable 
power  resides  in  the  people  at  large;  that  they  have  vested  cer- 
tain proportions  of  this  power  in  the  state-governments ;  but  that 
the  fee  simple  continues,  resides  and  remains,  vnth  the  body  of 
the  people.  Under  the  practical  influence  of  this  great  truth, 
we  are  now  sitting  and  deliberating,  and  under  its  operation,  we 
can  sit  as  calmly,  and  deliberate  as  coolly,  in  order  to  change  a 
constitution,  as  a  legislature  can  sit  and  deliberate  under  the  power 
of  a  constitution,  in  order  to  alter  or  amend  a  law.  It  is  true  the 
exercise  of  this  power  will  not  probably  be  so  frequent,  nor  resort- 
ed to  on  so  many  occasions  in  one  case,  as  in  the  other :  but  the 
recognition  of  the  principle  cannot  fail  to  establish  it  more  firm- 
ly ;  but  because  this  recognition  is  made  in  the  proposed  consti- 
tution, an  exception  is  taken  to  the  whole  of  it:  for  we  are  told, 
it  is  a  violation  of  the  present  confederation — a  confederation  of 
sovereign  states.    I  shall  not  enter  into  an  investigation  of  the 
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l^resent  confederation,  but  shall  just  remark,  that  its  principle  is 
Bot  the  principle  of  free  governments.  The  people  of  the  United 
States  are  not  as  soch  represented  in  the  present  Congress ;  and 
considered  even  as>the  component  parts  of  the  several  states  they 
are  not  represented  in  proportion  to  their  numbers  and  impor- 
tance. 

In  this  place  I  cannot  help  remarking,  on  the  general  incon- 
sistency which  appears  between  one  part  of  the  gentleman's  ob- 
jections and  another.  Upon  the  principle  we  have  now  mention- 
ed, the  honourable  gentleman  contended,  that  the  powers  oug^t 
to  flow  from  the  states ;  and  that  all  the  late  convention  had  to 
do,  was  to  give  additional  powers  to  Congress.  What  is  the  pre- 
sent form  of  Congress?  A  single  body,  with  some  legislative,  but 
little  executive,  and  no  elective  judicial  power.  What  are  these 
additional  powers  that  are  to  be  given?  In  some  cases  legislative 
are  wanting,  in  others  judicial,  and  in  others  executive ;  these,  it 
is  said,  ought  to  be  allotted  to  the  general  government ;  but  the 
impropriety  of  delegating  such  extensive  trust  to  one  body  of  men 
is  evident;  yet  in  the  same  day,  and  perhaps  in  the  same  hour, 
we  are  told,  by  honourable  gentlemen,  that  these  three  branches 
of  government  are  not  kept  sufficiently  distinct  in  this  constitu- 
tion ;  we  are  told  also  that  the  senate,  possessing  some  executive 
power,  as  well  as  legislative,  is  such  a  mopster  that  it  will  swal- 
low up  and  absorb  every  other  body  in  the  general  government, 
after  having  destroyed  those  of  the  particular  states. 

Is  this  reasoning  with  consistency  ?  Is  the  Senate  under  the 
proposed  constitution  so  tremendous  a  body,  when  checked  in 
their  legislative  capacity  by  the  House  of  Representatives,  and  in 
their  executive  authority,  by  the  President  of  the  United  States? 
Can  this  body  be  so  tremendous  as  the  present  Congress,  a  sin- 
gle body  of  men  possessed  of  legislative,  executive  and  judicial 
powers  ?  To  what  purpose  was  Montesquieu  read  to  show  that 
this  was  a  complete  tyranny  ?  The  application  would  have  been 
more  properly  made  by  the  advocates  of  the  proposed  constitu- 
tion, against  the  patrons  of  the  present  confederation. 

It  is  mentioned  that  this  federal  government  will  annihilate 
and  absorb  all  the  state-goverments.  I  wish  to  save  as  much  as 
possible  the  time  of  the  house,  I  shall  not,  therefore,  recapitulate 
what  I  had  the  honour  of  saying  last  week  on  this  subject ;  I  hope 
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it  WM  tbso  skown*  that  iii«le«d  of  beiag  abolU bed  (m  iannvatod) 
ffom  the  very  lutture  of  thinge,  and  from  the  organiaatioB  of  the 
ejstem  itself,  the  state-governments  must  exist,  or  the  general 
government  must  fail  amidst  their  ruins ;  indeed  so  iar  as  to  the 
lormSy  it  is  admitted  they  may  remain ;  but  the  gentlemen  seem 
to  think  their  power  will  be  gone. 

I  shall  have  occasion  to  take  notice  of  this  power  hereafter, 
and,  I  believe,  if  it  was  necessary,  it  could  be  shown  that  the  state* 
governments,  as  states,  will  enjoy  as  mueh  power,  and  more  dig- 
nity, happiness  and  security,  than  they  have  hitherto  d<me.  I  ad- 
mit. Sir,  that  some  of  the  powers  will  be  taken  from  them,  by 
the  system  before  you ;  but  it  is,  1  believe,  allowed  on  all  hands, 
at  least  it  is  not  among  us  a  .disputed  point,  that  the  late  conven- 
tion was  appointed  with  a  particular  view  to  give  more  power  to 
the  government  of  the  union :  it  is  also  acknowledged,  that  the 
intention  vras  to  obtain  the  advantage  of  an  efficient  governmenf 
over  the  United  States ;  now,  if  power  is  to  be  given  to  that  go- 
vernment, I  apprehend  it  must  be  taken  from  some  place.  If  the 
.  state  governments  are  to  retain  all  the  powers  they  held  before, 
then,  of  consequence,  every  new  power  that  is  given  to  Congress 
must  be  taken  from  the  people  at  large.  Is  this  the  gentleman's 
intention?  I  believe  a  strict  examination  of  this  subject  will  jus- 
tify me  in  asserting,  that  the  states,  as  governments,  have  as- 
snmed  too  much  power  to  themselves,  while  they  left  little  to  the 
people.  Let  not  this  be  called  cajoling  the  people — the  elegant 
expression  used  by  the  honourable  gentleman  from  Westmore- 
land (Mr.  Findley) — ^it  u  hard  to  avoid  censure  on  one  side  or  the 
other.  At  some  time  it  has  been  said,  that  I  have  not  been  at  the 
pains  to  conceal  my  contempt  of  the  people ;  but  when  it  suits  a 
purpose  better,  it  is  asserted  that  I  cajole  them.  I  do  neither  one 
nor  the  other.  The  voice  of  approbation,  Sir,  when  I  think  that 
approbation  well  earned,  I  confess  is  grateful  to  my  ears;  but  I 
would  disdain  it,  if  it  is  to  be  purchased  by  a  sacrifice  of  my  duty, 
or  the  dictates  of  my  conscience.  No,  Sir,  I  go  practically  into 
this  system,  I  have  gone  into  it  practically  when  the  doors  were 
shut ;  when  it  could  not  be  alleged  that  I  cajoled  the  people,  and 
I  now  endeavour  to  show  that  the  true  and  only  safe  principle  for 
a  free  people,  is  practical  recognition  of  their  original  and  su- 
preme authority. 
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I  Mj,  Sir^  thi^t  it  wad  th6  design  of  ^is  iysleiii,  to  ttke  mmim 
power  from  the  state^govertunent,  and  to  place  it  in  the  genital 
government.  It  was  also  the  design,  that  the  people  should  be 
admitted  to  the  exercise  of  some  powers,  which  they  did  not  e3^ 
erctse  under  the  present  confederation.  It  was  thought  proper, 
that  the  citizens,  as  well  as  the  states  should  be  represented ; 
how  ftir  the  representation  in  the  Senate  is  a  representation  of 
states,  we  shall  see  by  and  by,  when  we  come  to  consider  that 
branch  of  the  fisderal  goTernment 

This  system,  it  is  said,  ^'  unhinges  and  eradicates  the  state^ 
governments,  and  was  systematically  intended  so  to  do  f  to  esta- 
blish the  intention^  an  argument  is  drawn  from  art  1st.  sect  Mn 
on  the  subject  of  elections.  I  have  already  had  occasion  to  re- 
mark upon  this,  and  shall  therefore  pass  on  to  the  next  objection. 
That  the  last  clause  of  the  8th  section  of  the  1st  article,  gives 
the  ppwer  of  self-preservation  to  the  geveral  government,  inde- 
pendent of  the  states.  For  in  case  of  their  abolition^  it  vidll  be 
alleged  in  behalf  of  the  general  government,  that  self-preserva- 
tion is  the  first  law,  and  necessary  to  the  exercise  of  all  oihet 
powers. 

Now  let  us  see  what  this  objection  amounts  to.  Who  are 
to  have  this  self  preserving  power  ?  The  Congress.  Who  are 
Congress  ?  It  is  a  body  that  will  consist  of  a  Senate  and  a  House 
of  Representatives  Who  compose  this  Senate  ?  Those  who  are 
elected  by  the  legislature  of  the  different  states.  Who  are  the 
electors  of  the  House  of  Representatives  ?  Those  who  are  qudi'- 
fied  ^o  vote  for  the  most  numerous  branch  of  the  legielc^bwre  la 
the  separate  states.  Suppose  the  state-legislatures  annihilated, 
where  is  the  criterion  to  ascertain  the  qualification  of  electors? 
And  unless  this  be  ascertained,  they  cannot  be  admitted  to  vote; 
if  a  state-legislature  is  not  elected,  there  can  be  no  Senate,  be- 
cause the  senators  are  to  be  chosen  by  the  legielaiuree  only. 

Th^s  is  a  plain  and  simple  deduction  from  the  constitution, 
and  yet  the  objection  is  stated  as  conclusive  upon  an  argument 
expressly  drawn  from  the  last  clause  of  this  section. 

It  is  repeated,  with  confidence, "  that  this  is  not  a/«ferirf  go- 
vernment, but  a  complete  one,  with  legislative,  executive  and  ju- 
dicial powers:  It  is  a  consolidating  government  I  have  already 
mentioned  the  misuse  of  the  term ;  I  wish  the  gentleman  would 
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indulge  ua  with  his  definition  of  the  word.  If,  when  he  leys  it  i« 
a  consolidation,  he  means  so  far  as  relates  to  the  general  objects 
of  the  union — so  far  it  is  was  intended  to  be  a  consolidation,  and 
on  such  a  consolidation,  perhaps  our  very  existence,  as  a  nation, 
depends.  I^  on  the  other  hand  (as  something  which  has  been 
•aid  seems  to  indicate)  he  (Mr.  Findlej)  means  that  it  will  ab»orb 
the  governments  of  the  individual  states,  so  far  is  this  position 
from  being  admitted,  that  it  is  unanswerably  controverted.  The 
existence  of  the  state  government,  is  one  of  the  most  promin^it 
features  of  this  system.  With  regard  to  those  purposes  which 
are  allowed  to  be  for  the  general  welfare  of  the  union,  I  think  it 
no  objection  to  this  plan,  that  we  are  told  it  is  a  complete  govern^ 
ment.  I  think  it  no  objection,  that  it  is  alleged  the  government 
will  possess  legislative,  executive  and  judicial  powers.  Should  it 
have  only  legislative  authority !  we  have  had  examples  enough  of 
such  a  government,  to  deter  us  from  continuing  it  Shall  Con* 
gross  any  longer  continue  to  make  requisitions  from  the  several 
states,  to  be  treated  sometimes  with  silent  and  sometimes  with 
declared  contempt  ?,  For  what  purpose  give  the  power  to  make 
laws,  unless  they*are  to  be  executed  ?  And  if  they  are  to  be  ex- 
ecuted, tbe  executive  and  judicial  powers  will  necessarily  be  en- 
gaged in  the  business. 

Do  we  wish  a  return  of  those  insurrections  and  tumults  to 
which  a  sister  state  was  lately  exposed  ?  Or  a  government  of 
such  insufficiency  as  the  present  is  found  to  be?  Let  me.  Sir, 
mention  one  circumstance  in  the  recollection  of  every  honourable 
gentleman  who  hears  me.  To  the  determination  of  Congress 
are  submitted  all  disputes  between  states,  concerning  boundary, 
jurisdiction,  or  right  of  soil.  In  consequence  of  this  power, 
after  much  altercation,  expense  of  time,  and  considerable  ex- 
pense of  money,  this  state  was  successful  enough  to  obtain  a  de- 
cree in  her  favour,  in  a  difierence  then  subsisting  between  her 
and  Connecticut ;  but  what  was  the  consequence  ?  The  Con* 
gress  had  no  power  to  carry  the  decree  into  execution.  Hence 
the  distraction  and  animosity,  which  have  ever  since  prevailed, 
and  still  continue  in  that  part  of  the  country.  Ought  the  govern- 
ment then  to  remain  any  longer  incomplete  ?  I  hope  not ;  no 
person  can  be  so  insensible  to  the  lessons  of  experience  as  to 
desire  it. 
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It  18  brought  as  an  objection  ^  that  there  will  be  a  rivabhip 
lietwaen  the  state  governments  and  the  general  government ;  on 
each  side  endeavours  will  be  made  to  increase  power." 

Let  us  examine  a  little  into  this  subject.  The  gentlemen  tell 
jou.  Sir,  that  they  expect  the  states  will  not  possess  any  power. 
But  I  think  there  is  reason  to  draw  a  different  conclusion.  Under 
this  system  their  respectability  and  power  will  increase  with  that 
of  the  general  government.  I  believe  their  happiness  and  seca< 
rity  will  increase  in  a  still  greater  proportion  ;  let  us  attend  a 
moment  to  the  situation  of  this  country.  It  is  a  maxim  of  every 
government,  and  it  ought  to  be  a  maxim  with  us,  that  the  in- 
crease of  numbers  increases  the  dignity,  the  security,  and  the 
respectability  of  all  governments.  It  is  the  first  command  given 
by  the  Deity  to  man,  increase  and  multiply ;  this  applies  with 
peculiar  force  to  this  country,  the  smaller  part  of  whose  territory ' 
is  yet  inhabited.  We  are  representatives,  Sir,  not  merely  of 
the  present  age,  but  of  future  times ;  not  merely  of  the  terri- 
tory along  the  sea-coast,  but  of  regions  immensely  extended 
westward.  We  should  fill,  as  fast  as  possible,  this  extensive  coun- 
try, with  men  who  shall  live  happy,  free  and  secure.  To  accom- 
plish this  great  end  ought  to  be  the  leading  view  of  all  our  patri- 
<»ts  and  statesmen.  But  how  it  is  to  be  accomplished,  but  by  es- 
tablishing peace  and  harmony  among  ourselves,  and  dignity  and 
respectability  among  foreign  nations.  By  these  means,  we  may 
draw  numbers  from  the  other  side  of  the  Atlantick,  in  addition  to 
the  natural  sources  of  population.  Can  either  of  these  objects 
be  attained  without  a  protecting  head  ? — When  we  examine  his- 
tory, we  shall  find  an  important  fact,  and  almost  the  only  fact, 
which  will  apply  to  all  confederacies. 

They  have  all  fallen  to  pieces,  and  have  not  absorbed  the  sub- 
ordinate governments. 

In  order  to  keep  republicks  together  they  must  have  a  strong 
binding  force,  which  must  be  either  external  or  internal.  The 
situation  of  this  country  shows,  that  no  foreign  force  can  press 
us  together,  the  bonds  of  our  union  ought  therefore  to  be  indifh 
solubly  strong. 

The  powers  of  the  states,  I  apprehend,  will  increase  vnih  the 

population,  and  the  happiness  of  their  inhabitants.    Unless  we 

can  establish  a  character  abroad,  we  shall  shall  be  unhappy  from 
No.  XV.  G 
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foreign  restraints,  or  internitl  violence.  These  reasons,  I  think, 
prove  sufficiently  the  necessity  of  having  a  federal  head.  Under 
it  the  advantages  enjoyed  hy  the  whole  onion  would  he  partici- 
pated hy  every  state.  I  wish  honourable  gentlemen  would  think 
not  only  of  themselves,  not  only  of  the  present  age,  but  of  others, 
and  of  future  times.      » 

It  has  been  said,  *Hhat  the  state  governments  will  not  be 
able  to  make  head  against  the  general  government,"  but  it 
might  be  said  with  more  propriety,  that  the  general  government 
will  not  be  able  to  maintain  the  powers  given  it  against  the 
encroachments  and  combined  attacks  of  the  state  govern- 
ments. They  possess  some  particular  advantages,  from  which 
the  general  government  is  restrained.  By  this  system,  there  is 
a  provision  made  in  the  constitution,  that,  no  senator  or  repre- 
sentative, shall  be  appointed  to  any  civil  office  under  the  autho- 
rity of  the  United  States,  which  shall  have  been  created,  or  the 
emoluments  whereof  shall  have  been  increased,  during  the  time 
for  which  he  was  elected  ;  and  no  person  holding  any  office  under 
the  United  States  can  be  a  member  of  either  house ;  but  there 
is  no  similar  security  against  state-iniluence,  as  a  representative 
may  enjoy  places;  and  even  sinecures  under  the  state  govern- 
ments. On  whioh  side  is  the  door  most  open  to  corruption  ?  If 
a  person  in  the  legislature  is  to  be  influenced  by  an  office,  the 
general  government  can  give  him  none  unless  he  vacate  his  seat. 
When  the  influence  of  office  comes  from  the  state-government, 
he  can  retain  his  seat  and  salary  too.  But,  it  is  added,  under 
this  head  ^^  that  state  governments  will  lose  the  attachment  of 
the  people,  by  losing  the  power  of  conferring  advantages,  and 
that  the  people  will  nut  be  at  the  expense  of  keeping  them  up." 
Perhaps  the  state  governments  have  already  become  so  expensive 
as  to  alarm  the  gentlemen  on  that  head.  I  am  told  that  the  civil 
list  of  this  state  amounted  to  40.000  /.  in  one  year.  Under  the 
proposed  government,  I  think  it  would  be  possible  to  obtain  in 
Penns;  Ivanta  every  advantage  we  now  possess,  with  a  civil  list 
that  shall  not  exceed  one  third  of  that  sum. 

How  differently  the  same  thing  is  talked  of,,  if  it  be  a  favour- 
ite or  otherwise !  when  advantage  to  an  officer  are  to  be  derived 
from  the  general  government,  we  hear  them  mentioned  by  the 
name  of  bribery,  but  when  we  are  told  of  the  state-governments 
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losing  the  power  of  eoBferraig  advantages,  by  the  disposal  of 
offices,  it  is  said  thej  will  lose  the  (atachment  of  tue  people  : 
What  is  in  one  instance  corruption  and  bribery,  is  in  another  the 
power  of  conferring  advantages. 

We  are  informed  "  that  thp  state  elections  will  be  ill  attended, 
and  that  the  state-governments  will  become  mere  boards  of  elec- 
tors." Those  who  have  a  due  regard  for  their  country,  will  dis- 
charge their  duty,  and  attend ;  but  those  who  are  brought  only 
from  interest  or  pursuasion  had  better  stay  away ;  the  publick 
will  not  suffer  any  disadvange  from  their  absence  But  the 
honest  citizens,  who  know  the  value  of  the  privilege,  will  un- 
doubtedly attend,  to  secure  the  man  of  their  choice.  The  power 
and  business  of  the  state  legislatures  relates  to  the  great  objects 
of  life,  liberty  and  property,  the  same  are  also  objects  of  the 
general  government 

Certainly  the  citizens  of  America  will  be  as  tenacious  in  the 
one  instance  as  in  the  other  They  will  be  interested,  and  I  hope 
will  exert  themselves,  to  secure  their  rights  not  only  from  being 
injured  by  the  state-governments,  but  also  from  being  injured  by 
the  general  government. 

"  The  power  over  election,  and  of  judging  of  elections,  gives 
absolute  sovereignty,"  this  power  is  given  to  every  state- legisla- 
ture, yet  I  see  no  necessity,  that  the  power  of  absolute  sove- 
reignty should  accompany  it.  My  general  position  is,  liiat  tae 
absolute  sovereignty  never  goes  from  the  people. 

We  are  told,  "  that  it  will  be  in  the  power  of  tVie  Senate  to 
prevent  any  addition  of  representatives  to  the  lower  house." 

I  believe  their  power  will  be  pretty  well  balanced,  and  though 
the  Senate  should  have  a  desire  to  do  this,  yet  the  attempt  will 
answer  no  purpose;  for  the  House  of  Representatives  will  not 
let  them  have  a  farthing  of  publick  money,  till  they  -agree  to  it 
And  the  latter  influence  will  be  as  strong  as  the  other. 

'*  Annual  assemblies  are  necessary**  it  is  said — and .  I  answer 
in  many  instances  they  are  very  proper  — In  Rhode  Island  and 
Connecticut  they  are  elected  for  six  months.  In  larger  states, 
that  period  would  be  found  very  inconvenient,  but  in  a  govern* 
ment  as  large  as  that  of  the  United  States,  I  presume  that  annual 
elections  would  be  more  disproportionate,  than  elections  for  six 
months  would  be  in  some  of  our  largest  states. 
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<<  The  British  Parliament  took  ta  thMMelve«  the  i^rolongttioa 
of  their  sittiDg  to  seven  years/  But  even  in  Uie  British  FarHa^ 
ment  the  appropriations  are  annual.** 

But,  Sir,  how  is  the  argument  to  apply  here?— How  are  the 
Congress  to  assume  such  a  power  ?  They  cannot  assanie  it  under 
the  constitution,  for  that  expressly  provides  ^  the  memhera  ei  the 
House  of  Representatives  shall  be  chosen  every  two  years,  by  the 
people  of  the  several  states,  and  the  senators  for  six  years."  60  if 
they  take  it  at  all,  they  must  take  it  by  usurpation  and  force. 

"  Appropriations  may  be  made  for  two  years,— tliough  in  the 
British  Parliament  they  are  made  but  for  one,"— for  some  pur- 
poses, such  appropriations  made  be  made  annually,  but  for  everj 
purpose  they  are  not ;  even  for  a  standing  army,  they  may  be  made 
for  seven,  ten,  or  fourteen  years— the  civil  list  is  esUblished, 
during  the  lifts  of  a  prince. — Another  objection  is  *^  that  the 
members  of  the  Senate  may  enrich  themselves — ^they  may  hold 
their  office  as  long  as  they  live,  and  there  is  no  power  to  prevent 
them ;  the  Senate  will  swallow  up  every  thing."*— I  am  not  a 
blind  admirer  of  this  system.  Some  of  the  powers  of  the  senators 
are  not  with  me  the  favourite  parts  of  it,  but  as  they  stand  con- 
nected with  other  parts,  there  is  still  security  against  the  efforts 
of  that  body :  it  was  with  great  difficulty  that  the  security  was 
obtained,  and  I  may  risk  the  conjecture,  that  if  it  is  not  notr 
accepted,  it  never  will  be  obtained  again  from  the  same  etates. 
Though  the  Senate  was  not  a  &vourite  of  mine,  as  to  some  pf  its 
powers,  yet  it  was  a  favourite  with  a  majority  in  the  union,  and 
we  must  submit  to  that  majority,  or  we  must  break  up  the  union. 
It  is  but  fair  to  repeat  those  reasons,  that  weighed  with  the  con- 
vention ;  perhaps,  1  shall  not  be  able  to  do  them  justice,  but  yel 
I  will  attempt  to  show,  why  additional  powers  were  given  to  the 
Senate,  rather  than  to  the  House  of  Representatives.  These  ad- 
.  ditional  powers,  I  believe,  are,  that  of  trying  impeachments,  that 
of  concurring  with  the  President  in  making  treaties,  and  that 
of  concurring  in  the  appointment  of  officers.  These  are  the 
powers  that  are  stated  as  improper.  It  is  fortunate,  that  in  the 
exercise  of  every  one  of  them,  the  Senate  stands  controlled;  if  it 
is  that  monster  which  it  is  said  to  be,  it  can  only  show  its  teeth  ; 
it  is  unable  to  bite  or  devour:  with  regard  to  impeachments, 
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the  fltonftte  can  try  none  bat  «uoh  as  will  be  broogbt  before  them 
hy  tiie  HouM  of  Representatives. 

The  8eiiate  can  make  no  treaties ;  thej  can  approve  of  none 
onless  the  President  of  the  United  States  lay  it  before  them. 
With  regard  to  the  appointment  of  officers,  the  President  must 
nominate  before  they  can  vote:  so  that  if  the  powers  of  either 
branch  are  perverted,  it  mast  be  with  the  approbation  of  some 
one  of  the  other  branches  of  government :  thus  checked  on  each 
side,  they  can  do  no  one  act  of  themselves. 

"  The  powers  of  Congress  extend  to  taxation — to  direct  tax- 
ation— to  internal  taxation — ^to  poll-taxes — to  excises — ^to  other 
state  and  internal  purposes."  Those  who  possess  the  power  to 
tax,  possess  all  other  sovereign  power,  That  their  powers  are 
thus  extensive  is  admitted  ;  and  would  any  thing  short  of  this 
have  been  sufficient  ?  Is  it  the  wish  of  these  gentlemen  ?  If  it  is, 
let  us  hear  their  sentiments — that  the  general  government  should 
subsist  on  the  bounty  of  the  states.  Shall  it  have  the  power  to 
contract,  and  no  power  to  fulfil  the  contract  ?  Shall  it  have  the 
power  to  borrow  money,  and  no  power  to  pay  the  principal  or  inte- 
rest P  Must  we  go  on,  in  the  tract  that  we  have  hitherto  pursued? 
and  must  we  again  compel  those  in  Europe,  who  lent  us  money 
in  our  distress,  to  advance  the  money  to  pay  themselves  interest 
on  the  certificates  of  the  debts  due  to  them  ? 

This  was  actually  the  case  in  Holland,  the  last  year. — Like 
those  who  have  shot  one  arrow,  and  cannot  regain  it,  they  have 
been  obliged  to  shoot  another  in  the  same  direction,  in  order  ta 
recover  the  first.  It  was  absolutely  necessary.  Sir,  that  this  ga 
vemment  should  possess  these  rights,  and  why  should  it  not  as. 
well  as  the  state-governments  ?  Will  this  government  be  fonder 
of  the  exercise  of  this  authority  than  those  of  the  states  are  ? 
Will  the  states  who  are  equally  represented  in  one  branch  of  the 
legislature,  be  more  opposed  to  the  payment  of  what  shall  be  re- 
quired by  the  future,  than  what  has  been  required  by  the  present 
Congress  ?  Will  the  people,  who  must  indisputably  pay  the 
whole,  have  more  objections  to  the  payment  of  this  tax,  because 
it  is  laid  by  persons  of  their  own  immediate  appointment,  even 
if  those  taxes  were  to  continue  as  oppressive  as  .they  now  are  P 
But  under  the  general  power  of  this  system,  that  cannot  be  the 
case  in  Pennsylvania.  Throughout  the  union,  direct  taxation  will 
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b«  lessened,  at  least  in  proportion  to  the  increase  ai  the  otiier  ob- 
jects of  revenue. — in  this  constitotion,  a  power  is  given  to  Con- 
gress to  collect  imposts,  which  is  not  given  by  the  present  arti> 
cles  of  confederation.  A  very  considerable  part  of  the  revenue 
of  the  United  State!  will  arise  from  that  source ;  it  is  the  easiest, 
most  just,  and  most  productive  mode  of  raising  revenue  ;  and  it 
is  a  safe  one,  because  it  is  voluntary.  No  man  is  obliged  to  con- 
sume more  than  he  pleases,  and  each  buys  in  proportion  only  to 
his  consumption.  The  price  of  the  commodity  is  blended  with 
the  tax,  and  the  person  is  often  not  sensible  of  the  payment 
But  would  it  have  been  proper  to  have  rested  the  matter  there  ? 
Suppose  this  fund  should  not  prove  sufficient,  ought  the  publick 
debts^o  remain  unpaid  ?  Or  the  exigencies  of  government  be 
left  unprovided  for  ?  Should  our  tranquillity  be  exposed  to  the 
assaults  of  foreign  enemies,  or  violence  among  ourselves,  be- 
cause the  objects  of  commerce  may  not  furnish  a  sufficient  reve- 
nue to  secure  them  all.^  Certainly  Congress  should  possess  the 
power  of  raising  revenue  from  their  constituents,  for  the  purpose 
mentioned  in  the  eighth  section  of  the  first  article,  that  is  *^  to 
pay  the  debts  and  provide  for  the  defence  and  general  welfare  of 
the  United  States.**  It  has  been  common  with  the  gentlemen  on 
this  subject,  to  present  us  with  frightful  picturea  We  are  told 
of  the  hosts  of  tax-gatherers  that  will  swarm  througli  the  land; 
and  whenever  taxes  are  mentioned,  military  force  seems  to  be  an 
attending  idea.  I  think  I  may  venture  to  predict,  that  the  t^tzes 
of  the  general  government,  if  any  shall  be  laid,  will  be  more 
equitable,  and  mach  less  expensive,  than  those  imposed  by  the 
state-government 

I  shall  not  go  into  an  investigation  of  this  subject;  but  it 
must  be  confessed,  that  scarcely  any  mode  of  laying  and  collect- 
ing taxes  can  be  more  burthensome  than  the  present 

Another  objection  is,  '<  that  Congress  may  borrow  money, 
keep  up  standing  armies,  and  command  the  militia."  The  pre- 
sent Congress  possesses  the  power  of  borrowing  money  and  of 
keeping  up  standing  armies.  Whether  it  will  be  proper  at  all 
times  to  keep  up  a  body  of  troops,  will  be  a  question  to  be  de- 
termined by  Congress ;  but  I  hope  the  necessity  will  not  subsist 
at  all  times ;  but  if  it  should  subsist,  where  is  the  gentleman 
that  will  say  that  they  ought  not  to  possess  the  necessary  power 
ef  keeping  them  up? 
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It  is  urged  as  a  general  objection  to  this  system,  that  *<  the 
powers  of  Congress  are  unlimited  and  undefined,  and  that  they 
will  be  the  judges,  in  all  cases,  df  what  is  necessary  and  proper 
for  them  to  do."  To  bring  this  subject  to  your  view,  I  need  do 
no  more  than  point  to  the  wurds  in  the  constitution,  beginning 
at  the  8th  sect.  art.  1st.  *- The  Congress  (it  says)  shall  have 
power,  ^c."  I  need  not  read  over  the  words,  but  I  leave  it  to 
every  gentleman  to  say  whet  her  the  powers  are  not  as  accurately 
and  minutely  defined,  as  can  be  well  done  on  the  samc^  subject, 
in  the  same  language.  The  old  constitution  is  as  strongly  mark- 
ed on  this  subject;  and  even  the  concluding  clause,  with  which 
so  much  fault  bas  been  found,  gives  no  more,  or  other  powers; 
nor  does  it  in  any  degree  go  beyond  the  particular  enumeration ; 
for  when  it  is  said,  that  Congress  shall  have  power  to  make  all 
laws  which  shall  be  necessary  and  proper,  those  words  are  li- 
mited, and  defined  by  the  following,  **  for  carrying  into  execution 
the  foregoing  powers.''  It  is  saying  no  more  than  that  the  powers 
we  have  already  particularly  given,  shall  be  effectually  carried 
into  execution. 

I  shall  not  detain  the  house,  at  this  time,  with  any  Anther 
observations  on  the  liberty  of  the  press,  until  it  is  shown  that 
Congress  have  any  power  whatsoever  to  interfere  with  it,  by  li- 
censing it,  or  declaring  what  shall  be  a  libel. 

I  proceed  to  another  objection,  which  was  not  so  fully  stated 
as  I  believe  it  will  be  hereafter ;  I  mean  the  objection  against  the 
judicial  department  The  gentleman  from  Westmoreland  only 
mentioned  it  to  illustrate  his  objection  to  the  legislative  depart- 
ment He  said  ^'  that  the  judicial  powers  were  co-extensive 
vnth  the  legislative  powers,  and  extend  even  to  capital  cases." 
I  believe  they  ought  to  be  co-extensive,  otherwise  laws  would  be 
framed,  that  could  not  be  executed.  Certainly,  therefore,  the 
executive  and  judicial  departments  ought  to  have  power  com- 
mensurate to  the  extent  of  the  laws ;  for,  as  I  have  already  ask- 
ed, are  we  to  give  power  to  make  laws,  and  no  power  to  carry 
them  into  effhct  f 

I  am  happy  to  mention  the  punishment  annexed  to  one  crime. 
You  will  find  the  current  running  strong  in  favour  of  humanity. 
For  this  is  the  first  instance  in  which  it  has  not  been  left  to  the 
legislature,  to  extend  the  crime  and  punishment  of  treason  so  far 
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as  they  thoaght  proper.  This  ptmishnent,  and  the  deserifition 
of  this  crime,  are  the  great  sources  of  danger  and  persecDlion» 
on  the  part  of  government  against  the  citizen.  Crimes  against 
the  state!  and  against  the  officers  of  the  state  1  History  inforwa 
ns,  that  more  wrong  may  be  done  on  this  subject  than  on  any 
other  whatsoever.  Bat  ander  this  con»titution,  there  can  be  no 
treason  against  the  United  States,  except  sneh  as  is  defined  in 
this  constitution.  The  manner  of  trial  is  clearly  pointed  out ; 
the  pdsitive  testimony  of  two  witnesses  to  the  same  oveK  aet»  or 
a  confession  in  open  court,  is  required  to  convict  any  person  of 
treason.  And  after  all,  the  consequences  of  the  crime  shall  ex- 
tend no  further  than  the  life  of  the  criminal ;  for  no  attainder  of 
treason  shall  work  corruption  of  blood,  or  forfeiture,  exeept  dur 
ring  the  life  of  the  person  attainted. 

I  come  now  to  consider  the  last  set  of  objections  that  are  oC- 
fered  against  this  constitution.  It  is  urged,  that  this  is  not  suck 
a  system  as  was  within  the  powers  of  the  convention;  they  as- 
sumed the  power  of  proposing,  I  believe  they  might  have  made 
proposals  without  going  beyond  their  powers.  I  never  heard  be- 
fore, that  to  make  a  proposal  was  an  exercise  of  power.  But  if 
it  is  an  exercise  of  power,  they  certainly  did  assume  it ;  yet  they 
did  not  act  as  that  body  who  framed  the  present  constitution  of 
Pennsylvania  acted ;  they  did  not  by  an  ordinance,  attempt  to  ri- 
vet the  constitution  on  the  people,  before  they  could  vote  for 
members  of  assembly  under  it.  Yet  such  was  the  effect  of  the 
ordinance  that  attended  the  constitution  of  this  commonwealth. 
I  think  the  late  convention  have  done  nothing  beyond  their  pow- 
ers. The  fact  is,  they  have  exercised  no  power  at  sH.  And  in 
point  of  validity,  this  constitution,  proposed  by  them  for  the  go- 
vernment of  the  United  States,  claims  no  more  than  a  productioa 
of  the  same  nature  would  claim,  flowing  fronrt  a  private  pen.  It 
is  laid  before  the  citizens  of  the  United  States,  unHettered  by  re- 
straint:  it  is  laid  before  them,  to  be  judged  by  the  natural,  civil 
and  political  rights  of  men.  By  their  fiat,  it  will  become  of  va-  ' 
lue  and  authority;  without  it,  it  will  never  receive  the  character 
of  authenticity  and  power.  The  business,  we  ans  told,  which 
was  entrusted  to  the  late  convention,  was  merely  to  amend  the 
present  articles  of  confederation.  This  obfervation  has  been  fre- 
quently made,  and  has  often  brought  to  my  mind,  a  story  that  is 
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Ttkted  of  Mr.  Pope,  who  it  is  v^ell  known,  was  not  a  little  de- 
formed. It  was  customary  wiUi  him,  to  use  this  phrase,  *'  God 
mend  me,"  when , any  little  accident  happened.  One  evening  a 
link  boy  was  lighting  him  along,  and  coming  to  a  gutter,  the  boy 
jumped  nimbly  over  it — Mr.  Pope  called  to  him  to  turn,  adding, 
«  God  mend  me :"  The  arch  rogue  turned  to  light  him — looked 
at  him,  and  repeated  *'  God  mend  you!  be  would  sooner  make 
half-a-dozen  new  ones.''  This  would  apply  to  the  present  confe- 
deration ;  for  it  would  be  easier  to  make  another  than  to  mend 
this.  The  gentlemen  urge,  that  this  is  such  a  government  as  was 
not  eitpected  by  the  people,  the  legislatures,  nor  by  the  honoura- 
ble gentlemen  who  mentioned  it.  Perhaps  it  was  not  such  as 
was  expected,  but  it  may  be  better  ;  and  is  that  a  reason  why  it 
should  not  be  adopted  ?  It  is  not  worse,  I  trust,  than  the  former. 
So  that  the  argument  of  its  being  a  system  not  expected,  is  an 
argument  more  strong  in  its  favour  than  against  it.  The  letter 
which  accompanies  this  constitution,  must  strike  every  person 
with  the  utmost  force :  "•  The  friends  of  our  country  have  long 
seen  and  desired  that  the  power  of  war,  peace,  and  treaties,  that  of 
levying  money  and  regulating  commerce,  and  the  corresponding 
executive  and  judicial  authorities,  should  be  fully  and  effectually 
vested  in  the  general  government  of  the  union ;  but  the  impro- 
priety of  delegating  such  extensive  trust  to  one  body  of  men,  is 
evident.  Hence  results  the  necessity  qf  a  different  organixct- 
^ton."  I  therefore  do  not  think  that  it  can  be  urged  as  an  ob- 
jection against  this  system,  that  it  was  not  expected  by  the  people. 
We  are  told,  to  add  greater  force  to  these  objections,  that  they 
are  not  on  local  but  on  general  principles,  and  that  they  are 
uniform  throughout  the  United  States.  I  confess  I  am  not 
altogether  of  that  opinion;  I  think  some  of  the  objections  are 
inconsistent  with  others,  arising  from  a  different  quarter,  and  I 
think  some  are  inconsistent  even  with  those  derived  from  the 
same  source.  But,  on  this  occasion,  let  us  take  the  fact  for  grant- 
ed, that  they  are  all  on  general  principles,  and  uniform  through- 
out the  United  States.^ — Then  we  can  judge  of  their  full  amount; 
and  what  are  they  but  trifles  light  as  aip  f  We  see  the  whole 
force  of  them;  for  accordihg  to  the  sentiments  of  opposition,  they 
can  no  where  be  stronger,  or  more  fully  stated  than  here.  The 
conclusion,  from  all  these  objections,  is  reduced  to  a  point,  and 
No.  XV;  H 


Digitized  by  VjOOQIC 


378 

the  plan  i»  declared  to  be  inimieal  to  oor  liberties.  1  have  Baid 
nothing,  and  mean  to  say  nothing,  concerning  the  diispositionB  or 
characters  of  those  that  framed  the  work  now  before  yon.  I 
agree  that  it  ought  to  be  judged  by  its  own  intrinsick  qualities. 
If  it  has  not  merit,  weight  of  character  ought  not  to  carry  it  inte 
effect.  On  the  other  hand,  if  it  has  merit,  and  is  calculated  to 
secure  the  blessings  of  liberty,  and  to  promote  the  general  wel- 
fare, then  such  objections  as  have  hitherto  been  made,  ought  not 
to  influence  us  to  reject  it. 

I  am  now  led  to  consider  those  qualities  that  this  system  of 
government  possesses,  which  will  entitle  it  to  the  attention  of  the 
United  States.  But  as  I  have  somewhat  fatigued  myself,  as  well 
as  the  patience  of  the  honourable  menders  of  this  house,  I  shall 
defer  what  I  have  to  add  on  this  subject  until  the  afternoon. 

Eodem  die,  P,  M, 
Mr.  Wilson. — Before  I  proceed  to  consider  those  qualities 
in  the  constitution  before  us,  which  I  think  will  ensure  it  our  ap- 
probation, permit  me  to  make  some  remarks,  and  they  shall  be 
very  concise,  upon  the  objections  that  were  offered  this  foi^B- 
noon,  by  the  member  from  Fayette  (Mr.  Smilie.)  I  do  it,  at  this 
time,  because  I  think  it  will  be  better  to  give  a  satisfactory  answer 
to  the  whole  of  the  objections,  before  I  proceed  to  the  other  part 
of  my  subject.  I  find  that  the  doctrine  of  a  single  legislature  Is 
not  to  be  contended  for  in  this  constitution.  I  shall  therefore  say 
nothing  on  that  point.  I  shall  consider  that  part  of  the  system, 
when  we  come  to  view  its  excellencies.  Neither  shall  I  take 
particular  notice  of  his  observation  on  the  qualified  negative  of 
the  President;  for  he  finds  no  fault  with  it ;  he  mentions,  how- 
ever, that  he  thinks  it  a  vain  and  useless  power,  because  it  can 
never  be  executed.  The  reason  he  assigns  for  this  is,  that  the 
King  of  Great  Britain,  who  has  an  absolute  negative  over  the 
laws  proposed  by  Parliament,  has  never  exercised  it,  at  least,  not 
for  many  years.  It  is  true,  and  the  reason  why  he  did  not  exfir- 
cise  it,  was,  that  during  all  that  time,  the  King  possessed  a  nega- 
tive before  the  bill  had  passed  through  the  two,  houses ;  a  much 
stronger  power  than  a  negative  after  debate.  I  believe,  since  the 
revolution,  at  the  time  of  William  the  third  it  viras  never  known, 
that  a  bill  disagreeable  to  the  crown,  pas^d  both  houses.    At 
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osa  time  in  the  reijgn  of  Queen  Anne,  whea  there  app^red  some 
danger  of  this  being  efiected,  it  is  well  known  that  she  created 
twelve  peers,  and  by  that  means  effectually  defeated  it — Again  -, 
there  was  sopie  risk  of  late  years  in  the  present  reign,  with  regard 
to  Mr.  Fox's  East  India  bill,  as  it  is  usually  called,  that  passed 
through  the  House  of  Commons^  but  the  King  had  interest  enough 
in  the  House  of  Peers,  to  have  it  thro¥m  out ;  thus  it  never  came 
up  for  the  royal  assent.  But  that  is  no  reason  why  this  negative 
shoidd  not  be  exercised  here,  and  exercised  with  great  adv^tange^ 
Similar  powers  are  known  in  more  than  one  of  the  states.  The 
governours  of  Massachusetts  and  New  York  have  a  power  similar 
to  this ;  and  it  has  been  exercised  frequently  to  good  effect 

I  believe  the  govemour  of  New  York,  under  this  power,  has 
been  known  to  send  back  five  or  six  bills  in  a  week ;  and  I  well 
reccdlect  that  at  the  time  the  funding  system  was  adopted  by 
our  legislature,  the  people  in  that  state  considered  the  nega- 
tive of  the  goveFBOtur  as  a  great  security,  that  their  legislature 
would  not  be  able  to  incumber  them  by  a  similar  measure.  Since 
that  time  an  alteration  has  been  supposed  in  the  govemour's  con- 
duct, but  there  has  been  no  alteration  in  bis  power. 

The  honourable  gentleman  ffom  Westmoreland  (Mr.  Findley) 
by  his  highly  refined  critical  abilities,  discovers  an  inconsistency 
in  this  part  of  the  constitution,  and  that  which  declares  in  section 
first:  "  all  legis^tive  powers,  herein  granted,  shall  be  vested  in 
a  Congress  of  the  United  States,  whieh  shall  consist  of  a  Senate 
and  a  House  of  Representatives,"  and  yet  here,  says  he,  is  a  power 
of  legislation  given  to  the  President  of  the  United  States,  be- 
cause every  bill,  before  it  becomes  a  law,  shall  be  presented  to 
him:  thus  he  is  said  to  possess  legislative  powers.  Sir,  the  con- 
vention observed  on  this  occasion  strict  propriety  of  language ; 
'*  if  he  approve  the  bill  when  it  is  sent,  he  shall  sign  it,  but  if 
not  he  shall  return  it ;"  but  no  bill  passes  in  consequence  of  ha- 
ving his  assent — ^therefore  he  possesses  no  legislative  authority. 

The  effect  of  his  power,  upon  this  subject,  is  merely  this,  if 
he  disapproves  a  bill,  two  thirds  of  the  legislature  become  neces< 
sary,  to  pass  it  into  a  law,  instead  of  a  bare  majority.  And  when 
two  thirds  are  in  favour  of  the  bill,  it  becomes  a  law,  not  by  his, 
but  by  authority  of  the  two  houses  of  the  legislature.  We  are 
told,  in  the  next  place,  by  the  honourable  gentleman  from  Fay- 
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6tte  (Mr.  Smilie)  that  in  the  different  orders  of  mankind,  tliere 
is  that  of  a  natural  aristocracj.  On  some  occasions,  there  is  a 
kind  of  magical  expression,  used  to  conjure  up  ideas,  that  may 
create  uneasiness  and  apprehension.  I  hope  the  meaning  of  the 
words  is  understood  by  the  gentleman  who  used  them. — I  have 
asked  repeatedly  of  the  gentleman  to  explain,  but  have  not  been 
able  to  obtain  the  explanation  of  what  they  meant  by  a  consoli- 
dated government — They  keep  round  and  round  about  the  thing, 
but  never  define.  I  ask  now  what  is  meant  by  a  natural  aristo- 
cracy ?  I  am  not  at  a  loss  for  the  etymological  definition  of  the 
term;  for,  when  we  trace  it  to  the  language  from  which  it  is  de- 
rived, an  aristocracy  means  nothing  more  or  less  than  a  govern- 
ment of  the  best  men  in  the  community,  or  those  who  are  re- 
commended by  the  words  of  the  constitution  of  Pennsylvania, 
where  it  is  directed,  that  the  representatives  should  consist  of 
those  most  noted  for  wisdom  and  virtue.  Is  there  any  danger  in 
such  representation  ?  I  shall  never  find  fault,  that  such  diarac- 
ters  are  employed.  Happy  for  us,  when  such  characters  can  be 
obtained. — If  this  is  meant  by  a  natural  aristocracy,  and  I  know 
no  other,  can  it  be  objectionable,  that  men  should  be  employed 
that  are  most  noted  for  their  virtue  and  talents  ?— And  are  at- 
tempts made  to  mark  out  these  as  the  most  improper  persons  fbr 
the  publick  confidence? 

I  had  the  honour  of  giving  a  definition,  and  I  believe  it  was 
a  just  one,  of  what  is  called  an  aristocratick  government.  It  is  a 
government  where  the  supreme  power  is  not  retained  by  the 
people,  but  resides  in  a  select  body  of  men,  who  either  fill  up 
the  vacancies  that  happen,  by  their  ovm  choice  and  election, 
or  succeed  on  the  principle  of  descent,  or  by  virtue  of  territorial 
possessions,  or  some  other  qualifications  that  are  not  the  result  of 
personal  properties.  When  I  speak  of  personal  properties,  I 
mean  the  qualities  of  the  head  and  the  disposition  of  the  heart 

We  are  told  that  the  representatives  will  not  be  knovm  to 
the  people,  nor  the  people  to  the  representatives,  because  they 
vnll  be  taken  from  large  districts  where  they  cannot  be  particu- 
larly acquainted.  There  has  been  some  experience  in  several  of 
the  states,  upon  this  subject,  and  I  believe  the  experience  of  all 
who  have  had  experience,  demonstrates  that  the  larger  the  dis- 
trict of  election,  the  better  the  representation.    It  is  only  in  re- 
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note  comers  of  a  government,  that  Htlle  demagogues  arise.  No- 
thing but  real  weight  of  character,  can  give  a  man  real  influence 
over'  a  large  district  This  is  remarkably  shown  in  the  common- 
wealUi  of  Massachusetts.  The  members  of  the  House  of  Repre- 
sentatives, are  chosen  in  very  small  districts,  and  such  has  been 
the  influence  of  party  cabal  and  little  intrigue  in  them,  that  a 
great  majority  seem  inclined  to  show  very  little  disapprobation 
of  the  conduct  of  the  insjirgents  in  that  state. 

The  govemour  is  chosen  by  the  people  at  large,  and  that  state 
»  much  larger  than  any  district  need  be  under  the  proposed  con- 
stitution. In  their  choice  of  their  govemour,  they  have  had 
warm  disputes;  but  however  warm  the  disputes,  their  choice 
only  vibrated  between  the  most  eminent  characters.  Four  of 
their  candidates  are  well  known  ;  Mr.  Hancock,  Mr.  Bowdoin, 
general  Lincoln,  and  Mr.  Gorham,  the  late  president  of  Con- 
gress. 

I  apprehend  it  is  of  more  consequence  to  be  able  to  know  the 
true  interest  of  the  people,  than  their  faces,  and  of  more  conse- 
quence still,  to  have  virtue  enough  to  pursue  the  means  of  carry- 
ing that  knowledge  usefully  into  effect  And  surely  when  it  has 
been  thought  hitherto,  that  a  representation  in  Congress  of  from 
five  to  two  members,  was  sufficient  to  represent  the  interest  of 
this  state,  is  it  not  more  than  sufficient  to  have  ten  members  in 
that  body?  And  those  in  a  greater  comparative  proportion  than 
heretofore  ?  The  citizens  of  Pennsylvania  will  be  represented 
by  eight,  and  the  state  by  two.  This,  certainly,  though  hot 
gaining  enough,  is  gaining  a  good  deal ;  the  members  will  be 
more  distributed  through  the  state,  being  the  immediate  choice 
of  the  people,  who  hitherto  have  not  been  represented  in  that 
boidy.  It  is  said  that  the  House  of  Representatives  will  be  sub- 
ject to  cormption,  and  the  Senate  possess  the  means  of  corrupt- 
ing, by  the  share  they  have  in  the  appointment  to  office.  This 
was  not  spoken  in  the  soft  language  of  attachment  to  govern- 
ment. It  is  perhaps  impossible,  with  all  the  caution  of  legisla- 
tors and  statesmen,  to  exclude  corruption  and  undue  influence 
entirely  from  govemment.  All  that  can  be  done,  upon  this  sub- 
ject, is  done  in  the  constitution  before  you.  Yet  it  behoves  us 
to  call  out,  and  add,  every  guard  and  preventative  in  our  power. 
I  ^ink,  Sir,  somethipg  very  important,  on  this  subject,  is. done 
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m  the  preseafc  syston.  For  il  ha*  beeA  pToirl4«d^  •ghrtntUji, 
tiittt  tli«  man  that  haa  been  bribed  by  an  office,  ahali  have  k  no 
longer  in  hit  power  to  earn  hia  wagea.  The  meaient  fae  is  en* 
gaged  to  serve  .the  Senate,  in  conaeqaenee  of  their  gifl^  he  b» 
longer  has  it  in  his  power  to  ait  in  the  House  of  RepresentatiTea. 
For  '^  no  representatave  shall,  during  the  term  for  which  he  waa 
elected,  be  appointed  to  any  civil  office,  under  the  authority  of 
the  United  States,  which  shall  have  been  created,  or  the  emoln* 
ments  whereof  shall  have  been  increased  during  soch  time:" 
'and  the  following  annihilates  corruption  of  that  ki^d:  '*  And  no 
person  holdmg  any  office  under  the  United  States,  shall  be 
a  member  of  either  house,  during  his  eontinuanee  in  office.'' 
So  that  the  mere  acceptance  of  an  office  as  a  bribe^  cffiictuaUy 
destroys  the  end  for  which  it  waa  offered.  Was  this  attended  to 
when  it  was  mentioned,  that  the  members  of  the  one  house 
could  be  bribed  by  the  other  ?  ^'  But  the  members  of  the  S^utte 
may  enrich  themselves,"  was  an  observation,  made  %»  an  objec- 
tion to  this  system.  As  the  mode  of  doing  this  haa  not  been 
pointed  out,  I  apprehend  the  objection  is  not  much  relied  upon. 
The  Senate  are  incapable  of  receiving  any  money,  except  what 
is  paid  them  out  of  the  ppblick  treasury.  They  cannot  vote  ta 
themselves  a  single  penny,  unless  the  proposition  originates  from 
the  other  house.  This  objection  therefore  ia  vinonary,  like  the 
following  one,  *'  that  pictured  groupe,  that  numerous  boat,  and 
prodigious  swarm  of  officers,  which  are  to  be  appointed  under 
the  general  government."  The  gentlemen  tell  you  that  there 
must  be  judges  of  the  supreme,  and  judges  of  the  inferior  courts, 
with  all  their  appendages : — there  will  be  tax-gatherers  swarm- 
ing throughout  the  land.  Oh !  say  they,  if  we  oould  enumerate 
the  offices,  and  the  numerous  officers  that  must  be  employed 
every  day,  in  collecting  and  receiving,  and  comptroUing  the 
monies  of  the  United  States,  the  number  would  be  almost  be* 
yond  imagination.  I  have  been  told,  but  I  do  not  vouch  for  the 
fact,  that  there  are  in  one  shape  or  another,  more  than  a  thou- 
sand persons  in  this  very  state,  who  get  their  living  in  assessing 
and  collecting  our  revenues  from  the  other  citizens.  Sir,  when 
thi^  business  of  revenue  is  conducted  on  a  general  plan,  we  may 
able  to  do  the  business  of  the  thirteen  states,  with  an  equal,  nay, 
with  a  less  number — instead  of  thirteen  comptroller-gejierals. 
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•ne  eomptroHw  \vill  be  sufllcieiit ;  I  appreheDd,  that  the  nujooftMr 
of  oilceiv,  under  this  system,  will  he  greatly  redoced  from  ^e 
BUmber  now  employed.  For  as  Congress  can  now  do  nothing 
ofiectoally,  the  states  are  obliged  to  do  every  thing.  And  in  this 
very  point,  I  apprehend,  that  v^  shall  be  great  gainers. 

Sir,  I  ecfafess  I  wish  the  pov^ers  of  the  Senate  v^ere  not  as 
they  are.  I  think  it  would  have  been  better  if  those  powers  had 
been  digtribiited  in  other  parts  of  t^e  system.  I  mentioned  some 
eireumstances  in  the  forenoon,  that  1  had  observed  on  ^is  sub-  • 
jecA.  I  may  mention  now,  we  may  ^ink  ourselves  very  well  elT, 
Sir,  that  things  are  as  well  as  they  are,  and  that  that  body  is 
even  so  much  restricted.  But  surely  objections  of  this  kind 
come  with  a  bad  grace  from  the  advocates,  or  those  who  prefer 
the  present  coniederatien,  and  who  wish  only  to  increase  the 
powers  of  the  present  Congress.  A  single  body  not  constituted 
with  eheck«,  like  the  proposed  one,  who  possess  not  only  the 
power  of  making  treaties,  but  esecutive  powers,  would  be  a  per- 
feet  despotism ;  but,  further,  these  powers  are,  in  the  present  con- 
federation, possessed  without  control. 

As  I  mentioned  before,  so  I  will  beg  leave  to  repeat,  that  this 
Senate  can  do  nothing  without  the  concurrence  of  some  other 
branch  of  the  government.  With  regard  to  their  concern  in  the 
appointment  to  offices,  the  President  must  nominate  before  they 
can  1)0  chosen  ;  the  President  must  acquiesce  in  that  appointment. 
With  regard  to  their  power  in  forming  treaties,  they  can  make 
none,  they  are  only  auxiliaries  to  the  President.  They  must  try 
all  impeachments ;  but  they  have  no  power  to  try  any  until  pre- 
sented by  the  House  of  Representatives ;  when  I  consideiT  this 
subject,  though  I  wish  the  regulations  better,  I  think  no  danger 
to  the  liberties  of  this  country  can  arise  even  from  that  part  of 
the  system.  %ut  these  Objections,  I  say,  come  with  a  bad  grace 
from  those  who  prefer  the  present  confederation,  who  think  it 
only  necessary  to  add  more  powers  to  a  body  organized  in  that 
fbfm.  I  confess,  likewise,  that  by  combining  those  powers,  of 
trying  impeachments,  and  making  treaties,  in  the  same  body,  it 
will  not  be  so  easy  as  I  think  it  ought  to  be,  to  call  the  senators 
to  an  account  for  any  improper  conduct  in  that  business. 

Those  who  proposed  this  system,  were  not  inattentive  to  do 
all  they  could.     I  admit  the  force  of  the  observation,  made  by 
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the  gentleman  from  Fayette  (Mr.  Smilie)  that  when  two  thirds 
of  the  Senate  concur  in  forming  a  bad  treaty,  it  will  be  hard  to 
procure  a  vote  of  two  thirds  against  them,  if  they  should  be  im* 
peached.  I  think  such  a  thitig  is  not  to  be  expected  ;  and  so  fiur 
they  are  without  that  immediate  degree  of  responsibility,  which 
I  think  requisite,  to  make  this  part  of  the  work  perfect.  But  this 
^11  not  be  always  the  case.  When  a  member  of  the  Senate  shall 
behave  criminally,  the  criminality  will  not  expire  vnth  his  ofSce. 
The  senators  may  be  called  to  account  after  they  shall  have  been 
changed,  and  the  body  to  which  they  belonged  shall  have  been 
altered.  There  is  a  rotation ;  and  every  second  year  one  third 
of  the  whole  number  go  out.  Every  fourth  year  two  thirds  of 
them  are  changed.  In  six  years  the  whole  body  is  supplied  by  a 
new  one.  Considering  it  in  this  view,  responsibility  is  not  en- 
tirely lost  There  is  another  view  in  which  it  ought  to  be  con- 
sidered, which  will  show  that  we  have  a  greater  degree  of  secu- 
rity. Though  they  may  not  be  convicted  on  impeachment  be- 
fore the  Senate,  they  may  be  tried  by  their  country  :  and  if  their 
criminality  is  established,  the  law  will  punish.  A  grand  jury 
may  present,  a  petty  jury  may  convict,  and  the  judges  will  pro- 
nounce the  punishment  This  is  all  that  can  be  done  under  the 
present  confederation,  for  under  it  there  is  no  power  of  impeach- 
ment ;  even  here  then  we  gain  something.  Those  parts  that 
are  exceptionable  in  this  constitution,  are  improvements  on  that 
concerning  which  so  much  pains  are  taken  to  persuade  us,  that  it 
is  preferable  to  the  other. 

The  last  observation  respects  the  judges.  It  is  said  that  if 
they  dare  to  decide  against  the  law,  one  house  will  impeach 
them,  and  the  other  will  convict  them.  I  hope  gentlemen  will 
show  how  this  can  happen,  for  bare  supposition  ought  not  to  be 
admitted  as  proof.  The  judges  are  to  be  iropAched,  because 
they  decide  an  act  null  and  void,  that  was  made  in  defiance  of 
the  constitution  !  What  House  of  Representatives  would  dare  to 
impeach,  or  Senate  to  commit  judges  for  the  performance  of  their 
duty  ?  These  observations  are  of  a  similar  kind  to  those  with  re- 
gard to  the  liberty  of  the  press. 

I  will  now  proceed  to  take  some  notice  of  those  qualities  in 
this  constitution,  that  I  think  entitle  it  to  our  respect  and  favour. 
1  have  not  yet  done,   Sir,  with  the  great  principle  on  which  it 
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stands ;  I  mean  the  practical  recognition  of  this  doctrine,  that  in 
the  United  States  the  people  retain  the  supreme  power. 

In  giving  a  definition  of  the  simple  kinds  of  government 
known  throughout  the  world,  I  had  occasion  to  describe  what  I 
meant  by  a  democracy  ;  and  I  think  I  termed  it,  that  government 
in  which  the  people  retain  the  supreme  power,  and  exercise  it 
either  collectively  or  by  representation — this  constitution  declares 
this  principle  in  its  terms,  and  in  its  consequences,  which  is  evi- 
dent from  the  manner  in  which  it  is  announced. — "Wb  thI: 
PEOPLE  OP  THE  United  Statbs."  After  all  the  examination, 
which  I  am  able  to  give  the  subject,  I  view  this  as  the  only  suf^ 
ficient  and  the  most  honourable  basis,  both  for  the  people  and 
government,  on  which  our  constitution  can  possibly  rest.  What 
are  all  the  contrivances  of  states  of  kingdoms  and  empires  ? — 
What  are  they  all  intended  for  ?  They  are  all  intended  for  man, 
and  our  natural  character  and  natural  rights  are  certainly  to  take 
place,  in  preference  to  all  artificial  refinements  that  human  wis- 
dom can  devise. 

I  am  astonished  to  hear  the  ill-founded  doctrine,  that  states 
alone  ought  to  be  represented  in  the  federal  government:  these 
must  possess  sovereign  authority  forsooth,  and  the  people  be  for- 
got— No — Let  us  reascend  to  first  principles — That  expression  is 
not  strong  enough  to  do  my  ideas  justice.  Let  us  retain  first 
principles.  The  people  of  the  United  States  are  now  in  the  pos- 
session and  exercise  of  their  original  rights,  and  while  this  doo- 
^  trine  is  kno\^,  and  operates,  we  shall  have  a  cure  for  every 
disease. 

I  shall  mention  another  good  quality,  belonging  to  this  sys- 
tem.— In  it  the  legislative,  executive  and  judicial  powers,  are  kept 
nearly  independent  and  distinct.  I  express  myself  in  this  guard- 
ed manner,  because  I  am  aware  of  some  powers  that  are  blended 
in  the  Senate.  They  are  but  few ;  and  they  are  not  dangerous. 
It  is  an  exception,  yet  that  exception  consists  of  but  few  instan- 
ces, and  none  of  them  dangerous.— I  believe  in  no  constitution 
for  any  country  on  earth  is  this  great  principle  so  strictly  ad- 
hered to,  or  ptiarked  with  so  much  precision  and  accuracy,  as  in 
this.  It  is  much  more  accurate,  than  that  which  the  honourable 
gentleman  so  highly  extols ;  I  mean  the  constitution  of  England. 
— There,  Sir,  one  branch  of  the  legislature  can  appoint  the  mem- 
No.  XV.  I 
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bers  of  anpther.  The  King  has  the  power  of  introdqeiag  mem* 
bers  into  the  House  of  Lords.  I  have  already  mentioned  that  in 
order  to  obtain  a  vote,  twelve  peers  were  poared  into  that  house 
at  one  time ;  the  operation  is  the  same  as  might  be  under  this 
constitution,  if  the  President  had  a  right  to  appoint  the  members 
of  the  Senate.  This  power  of  the  King's  extends  into  the  other 
branch,  where,  though  he  cannot  immediately  introduce  a  mem- 
ber, yet  he  can  do  it  remotely  by  virtue  of  his  prerogative,  as  he 
may  create  boroughs  with  power  to  send  members  to  the  House 
of  Commons.  The  House  of  Liords  form  a  much  stronger  ezc^ 
tion  to  this  principle  than  the  Senate  in  this  system ;  for  the  House 
of  Lords  possess  judicial  powers,  not  only  that  of  trying  impeach- 
ments, but  that  of  trying  their  ovm  members,  and  eivil  causes 
when  brought  before  them,  ttom  the  Courts  of  ClmBcery,  and  t^e 
other  courts  in  England. 

If  we  therefore  consider  this  cotistitotion,  with  regard  to  this 
special  object,  though  it  is  not  so  perfect  as  I  would  wish,  yet  it 
is  more  perfect  than  any  other  government  that  I  know. 

I  proceed  to  another  property  which  I  think  vnll  recommend 
it  to  those  who  consider  the  effects  of  beneficence  and  wisdom. 
I  mean  the  division  of  this  legislativs  anUhority  into  two 
branches.  I  had  an  opportunity  of  dilating  somewhat,  on  this 
subject  before.  And  as  it  is  not  likely  to  afibrd  a  subject  of  de- 
bate, I  shall  take  no  further  notice  of  it,  than  barely  to  mention 
it.  The  next  good  quality,  that  I  remark,  is,  that  the  executive 
authority  is  one;  by  this  means  we  obtain  very  important  ad- 
vantages. We  may  discover  from  history,  from  reasoning  and 
from  experience,  the  security  which  this  furnishes.  The  execu- 
tive power  is  better  to  be  trusted  when  it  has  no  screen.  Sir, 
we  have  a  responsibility  in  the  person  of  our  President ;  he  can- 
not act  improperly,  and  hide  either  his  negligence,  or  inattention ; 
he  cannot  roll  upon  any  other  person  the  weight  of  his  criminali- 
ty :  no  appointment  can  take  place  without  his  nomination ;  and 
he  is  responsible  for  every  nomination  he  makes.  We  secure 
vigour  ;  we  well  know  what  numerous  executives  are. — We  know 
there  is  neither  vigour,  decision  nor  responsibility  in  them.  Add 
to  all  this — That  officer  is  placed  high,  and  is  possessed  of  power, 
far  from  being  contemptible,  yet  not  a  single  privilege  is  annex- 
ed ta  his  character ;  far  from  being  above  the  laws^  he  is  amena- 
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hh  to  them  in  hwppivaie  character  aa  a  dtizeny  and  in  bis  pub- 
lick  character  by  impeachment 

Sir,  it  has  often  been  a  matter  of  surprise,  and  frequently  com- 
plained of  even  in  Pennsylvania,  that  the  inde^ndence  of  the 
judges  is  not  properly  secured.  The  servile  dependence  of  the 
judges,  in  some  of  the  states,  that  have  neglected  to, make  proper 
provision  on  this  subject,  endangers  the  liberty  and  property  of 
the  citizen;  and  I  apprehend  that  whenever  it  has  happened,  that 
the  appointment  has  been  for  a  less  period  than  during  good  be- 
haviour, this  object  has  not  been  sufficiently  secured — for  if  eve- 
ry five  or  seven  years,  the  judges  are  obliged  to  make  court  for 
a  re-appointment  to  office,  they  cannot  be  styled  independent. 
This  is  not  the  case  with  regard  to  those  appointed  under  the 
general  government.  For  the  judges  here  shall  hold  their  offices 
during  good  behaviour-r-I  hope  no  further  objections  will  be  ta- 
ken, against  this  part  of  the  constitution,  the  consequence  of 
which  will  be,  that  private  property  (so  far  as  it  comes  before 
their  courts) — and  personal  liberty,  so  far  as  it  is  not  forfeited  by 
crimes,  will  be  guarded  with  firmness  and  watchfulness. 

It  may  appear  too  professional  to  descend  into  observations 
of  this  kind,  but  I  believe,  that  publick  happiness,  personal  liber- 
ty and  private  property,  depend  essentially  upon  the  able  and  up- 
right determinations  of  independent  judges. 

Permit  me  to  make  one  more  remark  on  the  subject  of  the 
judicial  department.— rlts  objects  are  extended  beyond  the  bounds 
or  power  of  every  particular  state,  and  therefore  must  be  proper 
objects  of  the  general  government.  1  do  not  recollect  any  instance 
where  a  case  can  come  before  the  judiciary  of  the  United  States, 
that  could  possibly  be  determined  by  a  particular  state^  except 
one,  which  is,  where  citizens  of  the  same  state  claim  lands  under 
the  grant  of  different  states,  and  in  that  instance,  the  power  of  the 
two  states  necessarily  comes  in  competition ;  wherefore  there 
would  be  great  impropriety  in  having  it  determined  by  cither. 

Sir,  I  think  there  is  another  subject  with  regard  to  which  this 
constitution  deserves  approbatioti. — I  mean  the  accuracy  with 
which  the  line  is  drawn  between  the  powers  of  the  general  go- 
vernment, and  that  of  the  particular  state-governments.  We 
have  heard  some  general  observations  on  this  subject,  from  the 
gentlemen  who  conduct  the  opposition.    They  have  asscited  that 
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these  powers  are  unlimited  and  undefined.  These  words  are  as 
easily  pTonounced  as  limited  and  defined.  They  have  already 
been  answered  by  my  honourable  colleague,  (Mr.  M'Kean)  there- 
fore I  shall  not  enter  into  an  explanation ;  but  it  is  not  pretended 
that  the  line  is  drawn  with  mathematical  precision ;  the  inaccu- 
racy of  language  must,  to  a  certain  degree,  prevent  the  accom- 
plishment of  such  a  desire.  Whoever  views  the  matter  in  a  true 
light,  will  see  that  the  powers  are  as  minutely  enumerated  and 
defined  as  was  possible,  and  will  also  discover,  that  the  general 
clause,  against  which  so  much  jBXception  is  taken,  is  nothing 
more,  than  what  was  necessary  to  render  effectual  the  particular 
powers  that  are  granted. 

But  let  us  suppose  (and  the  supposition  is  very  easy  in  the 
minds  of  the  gentlemen  on  the  other  side)  that  there  is  some  dif- 
ficulty in  ascertaining  where  the  true  line  lies.  Are  we  therefore 
thrown  into  despair  ?  Are  disputes  between  the  general  govern- 
ment, and  the  state-governments,  to  be  necessarily  the  conse- 
quence of  inaccuracy  ?  I  hope.  Sir,  they  will  not  be  the  enemies 
of  each  other,  or  resemble  comets  in  conflicting  orbits  mutually 
operating  destruction ;  but  that  their  motion  will  be  better  repre- 
sented by  that  of  the  planetary  system,  where  each  part  moves 
harmoniously  within  its  proper  sphere,  and  no  injury  arises  by 
interference  or  opposition.  Every  part,  I  trust,  will  be  considered 
as  a  part  of  the  United  States.  Can  any  cause  of  distrust  arise 
here  ?  Is  there  any  increase  of  risk  ?  Or  rather  are  not  the  enu- 
merated powers  as  well  defined  here,  as  in  the  present  articles  of 
confederation  ? 

Permit  me  to  proceed  to  what  I  deem  another  excellency  of 
this  system — all  authority  of  every  kind  is  derived  hy  r^resen- 
tationfrom  the  people,  and  the  D^vLocvikTicvi principle  is  car- 
ried into  every  part  of  the  government.  I  had  an  opportunity 
when  I  spoke  first,  of  going  fully  into  an  elucidation  of  this  sub- 
ject.    I  mean  not  now  to  repeat  what  I  then  said. 

I  proceed  to  another  quality  that  I  think  estimable  in  this  sys- 
tem— it  secures  in  the  strongest  manner  the  right  of  suffrage, 
Montesquieu,  book  2d.  ch.  2d.  speaking  of  laws  relative  to  demo- 
cracy, says,  "  when  the  body  of  the  people  is  possessed  of  the 
supreme  power,  this  is  called  democracy.    When  the  supreme 
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power  is  lodged  in  the  bands  of  a  part  of  the  people,  it  is  then 
an  aristocracy,^ 

'^In  a  democracy  the  people  are  in  some  respects  the  sovereign, 
and  in  others  the  subject. 

"  There  can  be  no  exercise  of  sovereignty  but  by  their  suf- 
frages, which  are  their  own  will :  now,  the  sovereign's  will  is  the 
sovereign  himself.  The  laws,  therefore,  which  establish  the 
right  of  suffrage,  are  fundamental  to  this  government.  And  in- 
deed it  is  as  important  to  regulate,  in  a  republick,  in  what  man- 
ner, by  whom,  to  whom,  and  concerning  what,  suffrages  are  to  be 
given,  as  it  is  in  a  monarchy,  to  know  who  is  the  prince,  and  af- 
ter what  manner  he  ought  to  govern." 

In  this  system  it  is  declared,  that  the  electors  in  each  state 
shall  havie  the  qualification  requisite  for  electors  of  the  most  nu- 
merous branch  of  the  state-legislature.  This  being  made  the  cri- 
terion of  the  right  of  sufirage,  it  is  consequently  secured,  because 
the  same  constitution  guarantees,  to  every  state  in  the  union,  a 
republican  form  of  government.  The  right  of  suffrage  is  funda- 
mental to  republicks. 

Sir,  there  is  another  principle  that  I  beg  leave  to  mention — 
Representation  and  direct  taxation^  under  this  constitution,  are 
to  be  according  to  numbers.  As  this  is  a  subject  which  I  believe 
has  not  been  gone  into  in  this  house,  it  will  be  worth  while  to 
show  the  sentiments  of  some  respectable  writers  thereon.  Mon- 
tesquieu in  considering  the  requisites  in  a  confederate  republick, 
book  9th,  ch.  3d,  speaking  of  Holland,  observes,  *'  it  is  difficult 
for  the  United  States  to  be  ill  of  equal  power  and  extent.  The 
Lycian*  republick  was  an  association  of  twenty-three  towns ;  the 
large  ones  had  three  votes  in  the  Common  Council,  the  middling 
ones  two,  and  the  small  towns  one.  The  Dutch  republick  con- 
sists of  seven  provinces,  of  different  extent  of  territory,  which 
have  each  one  voice. 

The  cities  of  Lycia  f  contributed  to  the  expenses  of  the  state^ 
according  to  the  proportion  of  suffrages.  The  provinces  of  the 
United  Netherlands  cannot  follow  this  proportion ;  they  must  be 
directed  by  that  of  their  power. 

♦StraboJiU.  14.  ^Ibid 
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In  Lyoia  *  tlie  jadges  and  town-magistrates  were  elected  bj 
the  Common  Council,  and  according  to  the  proportion  aireadff 
mentioned.  In  the  republick  of  Holland,  the^  are  not  chosen  by 
the  Common  Council,  but  each  town  names  its  magistrates.  Were 
I  to  give  a  model  of  an  excellent  confederate  republick,  I  should 
pitch  upon  that  of  Lycia." 

I  have  endeavoured,  in  all  the  books  that  I  could  have  access 
to,  to  acquire  some  information  relative  to  the  Lycian  republick, 
but  its  history  is  not  to  be  found ;  the  few  facts  that  relate  to  it  are 
mentioned  only  by  Strabo ;  and  however  excellent  the  model  it 
might  present,  we  were  reduced  to  the  necessity  of  working  with- 
out it:  give  me  leave  to  quote  the  sentiments  of  another  authour, 
whose  peculiar  situation  and  extensive  worth,  throws  a  lustre  on 
all  he  says ;  I  mean  Mr.  Meckar,  whose  ideas  are  very  exalted 
both  in  theory  and  practical  knowledge  on  this  subject  He  ap- 
proaches the  nearest  to  the  truth  in  his  calculations  from  expe- 
rience, and  it  is  very  remarkable  that  he  makes  use  of  that  ex- 
pression ;  his  words  are,  f  "  population  can  therefore  be  only 
looked  on  as  an  exact  measure  of  comparison,  when  the  provin- 
ces have  resources  nearly  equal ;  but  even  this  imperfect  rule  of 
proportion  ought  not  to  be  neglected ;  and  of  all  the  objects  which 
may  be  subjected  to  a  determined  and  positive  calculation,  that 
of  the  taxes,  to  the  population,  approaches  nearest  to  the  truth.'* 

Another  good  quality  in  this  constitution  is,  that  the  mem- 
bers of  the  legislature  cannot  hold  offices  under  the  authority 
of  this  government.  The  operation  of  this  I  apprehend  would 
be  found  to  be  very  extensive,  and  very  salutary  in  this  country, 
to  prevent  those  intrigues,  those  factions,  that  corruption,  that 
would  otherwise  rise  here,  and  have  risen  so  plentiful  in  every 
other  country.  The  reason  why  it  is  necessary  in  England  to  con- 
tinue such  influence,  is  that  the  crown,  in  order  to  secure  its  own 
influence  against  two  other  branches  of  the  legislature,  must  con- 
tinue to  bestow  places ;  but  those  places  produce  the  opposition 
which  frequently  runs  so  strong  in  the  British  Parliament. 

Members  who  do  not  enjoy  offices,  combine  against  those 
who  do  enjoy  them.  It  is  not  from  principle,  that  they  thwart 
the  ministry  in  all  its  operations.    No :  their  language  is,  let  us 

*  Strabo,  lib.  14.  t  Neckar  on  Finaace,  toL  X,  p.  308. 
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tarn  them  out  aad  soccMd  to  their  plftceg.— ^The  great  source  ^f 
corruptioD,  in  that  country,  is,  that  persons  may  hold  offices  un- 
der the  crown,  and  seats  in  the  legislature  at  the  same  time. 

I  shall  conclude  at  pres^it,  and  I  have  endeavoured  to  be  as 
concise  as  possible,  with  mentioning,  that  in  my  humble  opiaidi 
the  powers  of  the  general  goyemment  are  necessary,  and  weU 
defined — that  the  restraints  imposed  on  it,  and  those  imposed  on 
the  Btate-govemments,  are  rational  and  salutary,  and  that  it  is 
entitled  to  the  approbation  of  those  for  whom  it  was  intended. 

I  recollect,  on  a  former  day,  the  honourable  gentleman  from 
Westmoreland  (Mr.  Findley,)  and  the  honourable  gentleman 
from  Cumberland  (Mr.  Whitehill)  took  exceptions  against  the 
first  clause  of  the  9th,  sect,  art.  1.  arguing  very  unfairly,  that  be- 
cause Congress  might  impose  a  tax  or  duty  of  ten  dollars  on  the 
importation  of  slaves,  within  any  of  the  United  States,  Congress 
might  therefore  permit  slaves  to  be  imported  within  this  state, 
contrary  to  its  laws. — I  confess  I  little  thought  that  this  part  ot 
the  system  would  be  excepted  to. 

I  am  sorry  that  it  could  be  extended  no  farther ;  but  so  far 
as  it  operates,  it  presents  us  with  the  pleasing  prospect,  that  the 
rights  of  mankind  will  be  acknowledged  and  established  through- 
out the  union. 

If  there  was  no  other  lovely  feature  in  the  constitution,  but 
this  one,  it  would  diffuse  a  beauty  over  its  whole  countenance. 
Yet  the  lapse  of  a  few  years!  and  Congress  will  have  power  to 
exterminate  slavery  from  within  our  borders. 

How  would  such  a  delightful  prospect  expand  the  breast  of  a 
benevolent  and  philanthropick  European  ?  Would  he  cavil  at  an 
expression  ?  Catch  at  a  phrase?  No,  Sir,  that  is  only  reserved  f<w 
the  gentleman  on  the  other  side  of  your  chair  to  do.  What 
would  be  the  exultation  of  that  great  man,  whose  name  I  have 
just  now  mentioned,  we  may  learn  from  the  following  sentiments 
on  this  subject :  they  cannot  be  expressed  so  well  as  in  his  own 

words.* 

"  The  colonies  of  France  contain  as  we  have  seen,  near  five 
hundred  thousand  slaves,  and  it  is  from  the  number  of  these 
wretches,  that  the  inhabitants  set  a  value  on  their  plantations. 

•  VoL  1.  ptce  329. 


Digitized  by  VjOOQIC 


392 

What  a  fatal  prospect !  and  how  profound  a  sabject  for  reflection  ? 
Alas!  how  inconsequent  we  are,  both  in  our  morality,  and  our  prin* 
ciples.  We  preach  up  humanity,  and  yet  go  every  year  to  bind 
in  chains  twenty  thousand  natives  of  Africa!  We  call  the  Moors 
barbarians,  and  ruffians,  because  they  attack  the  liberty  of  Euro- 
peans, at  the  risk  of  their  own  ;  yet  these  Europeans  go,  without 
danger,  and  as  mere  speculators,  to  purchase  slaves,  by  gratifying 
the  cupidity  of  their  masters ;  and  excite  all  those  bloody  scenes 
which  are  the  usual  preliminaries  of  this  traffick !  in  short,  vre 
pride  ourselves  on  the  superiority  of 'man,  and  it  is  with  reason 
that  we  discover  this  superiority,  in  the  wonderful  and  mysterious 
unfolding  of  the  intell^tual  faculties  ;  and  yet  a  trifling  diflerence 
in  the  hair  of  the  head,  or  in  the  colour  of  the  epidermis, 
is  sufficient  to  change  our  respect  into  contempt,  and  to  engage 
us  to  place  beings  like  ourselves,  in  the  rank  of  those  animals 
devoid  of  reason,  whom  we  subject  to  the  yoke ;  that  we  may 
make  use  of  their  strength,  and  of  their  instinct,  at  command. 

*'  I  am  sensible,  and  I  grieve  at  it,  that  these  reflections 
which  others  have  made  much  better  than  me,  are  unfortunately 
of  very  little  use !  The  necessity  of  supporting  sovereign  power 
has  its  peculiar  laws,  and  the  wealth  of  nations  is  one  of  the 
foundations  of  this  power:  thus  the  sovereign  who  should  be  the 
most  thoroughly  convinced  of  what  is  due  to  humanity,  would 
not  singly  renounce  the  service  of  slaves  in  his  colonies ;  time 
alone  could  furnish  a  population  of  free  people  to  re-place  them, 
and  the  great  diflerence  that  would  exist  in  the  price  of  labour, 
would  give  so  great  an  advantage  to  the  nation  that  should  ad- 
here to  the  old  custom,  that  the  others  would  soon  be  discouraged 
in  wishing  to  be  more  virtuous.  And  yet,  would  it  be  a  chime- 
rical project  to  propose  a  general  compact,  by  which  all  the 
European  nations  should  unanimously  agree  to  abandon  the 
traffick  of  African  slaves !  they  would  in  that  case.  And  themselves 
exactly  in  the  same  proportion  relative  to  each  other  as  at  pre- 
sent ;  for  it  is  only  on  comparative  riches  that  the  calculations  of 
power  are  founded. 

"  We  cannot  as  yet  indulge  such  hopes ;  statesmen  in  general, 
think  that  every  common  idea  must  be  a  low  one ;  and  since  the 
morals  of  private  people  stand  in  need  of  being  curbed,  and  main- 
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tuned  by  the  laws,  we  ought  not  to  wonder,  if  those  of  soyereigns 
conform  to  tlieir  independence. 

''  The  time  maj  nevertheless  arrive,  when,  fatigued  of  that 
ambition  which  agitates  them,  and  of  the  continual  rotation  of 
the  same  anzjeties,  and  the  same  plans,  they  may  turn  their 
views  to  the  great  principles  of  humanity ;  and  if  the  present 
generation  is  to  be  witness  of  this  happy  revolut  on,  they  may 
at  least  be  allowed  to  be  unanimous  in  offering  up  their  vows  for 
the  perfection  of  the  social  virtues,  and  for  the  progress  of  pub- 
lick  beneficial  institutions,"  these  are  the  enlarged  sentiments  of 
that  great  man. 

Permit  me  to  make/ a  single  observation  in  this  place  on  the 
restraints  placed  on  the  state-governments ;  if  only  the  following 
lines  were  inserted  in  this  constitution,  I  think  it  would  be  worth 
our  adoption.  *'  No  state  shall  hereafter  emit  bills  of  credit; — 
make  any  thing  but  gold  and  silver  coin,  a  tender  in  payment  of 
debts  ;  pass  any  bills  of  attainder ;  ex  post  facto  laws ;  or  law 
impairing  the  obligation  of  contracts.^  Fatal  experience  has 
taught  us,  dearly  taught  us !  the  value  of  these  restraints. — What 
is  the^ consequence  even  at  this  moment?  It  is  true  we  have  no 
tender-law  in  Pennsylvania ;  but  the  moment  you  are  conveyed 
across  the  Delaware  you  find  it  haunt  your  journey  and  follow 
close  upon  your  heels. — The  paper  passes  commonly  at  twenty- 
five  or  thirty  per  centum  discount ;  how  ins%are  is  property! 

These  are  a  few  of  those  properties  in  this  system,  that  I  think 
recommend  it  to  our  serious  attention,  and  will  entitle  it  to  re- 
ceive the  adoption  of  the  United  States.  Others  might  be  enu- 
merated, and  others  still  will  probably  be  disclosed  by  expe- 
rience. 

Friday,  December  7,  1787,  J.  M. 

Mr.  Wilson. — This  is  the  first  time  that  the  article  respect- 
ing the  judicial  department,  has  come  directly  before  us.  I  shall 
therefore  take  the  liberty  of  making  such  observations,  as  will 
enable  honourable  gentlemen  to  see  the  extent  of  the  views  of 
the  convention  in  forming  this  article,  and  the  extent  of  its  pro- 
bable operation. 

This  will  enable  gentlemen  to  bring  before  this  house  their 
objections  more  pointedly,  than,  without  any  explanation,  could 

No.  XV.  K 
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h%  done.  Upon  a  distinct  ezamin&tion  of  the  diflbrent  powen,  I 
presume  it  will  be  found, ,  that  not  one  of  them  is  unnecessary. 
I  will  go  further— there  is  not  one  of  them  but  will  be  discover- 
ed to  be  of  such  a  nature,  as  to  be  attended  with  very  important 
advantages.  ,1  shall  beg  leave  to  premise  one  remark,  that  the 
-•'convention,  when  they  formed  this  system,  did  not  expect  they 
were  to  deliver  themselves,  their  relations  and  their  posterity, 
into  the  hands  of  such  men,  as  are  described  by  the  honourable 
gentlemen  in  opposition.  They  did  not  suppose  that  the  legis- 
lature, under  this  constitution,  would  be  an  asaocitttion  qf  de- 
mons ;  they  thought  that  a  proper  attention  would  be  given  by 
the  citizens  of  the  United  States,  at  the  general  election,  for 
members  to  the  House  of  Representatives ;  they  also  believed, 
that  the  particular  states  would  nominate  as  good  men  as  they 
have  heretofore  done,  to  represent  them  in  the  Senate.  If  they 
should  now  do  otherwise,  the  fault  will  not  be  in  Congress,  but 
in  the  people,  or  states  themselves.  I  have  mentioned  dtener 
than  once,  that  for  a  people  wanting  to  themselves,  there  is  no 
remedy. 

The  convention  thought  further — for  on  this  very  subject, 
there  will  appear  caution  instead  of  imprudence  in  their  trans- 
actions— they  considered,  that  if  suspicions  are  to  be  entertained, 
they  are  to  be  entertained  with  regard  to  the  objects  in  which 
government  have  s^arate  interests  and  separate  views,  from  the 
interests  and  views  of  the  people.  To  say  that  officers  of  govern- 
ment will  oppress,  when  nothing  can  be  got  by  oppression,  is 
making  an  inference,  bad  as  human  nature  is,  that  cannot  be 
allowed.  When  persons  can  derive  no  advantage  from  it,  it  can 
never  be  expected  they  will  sacrifice  either  their  duty  or  their 
popularity. 

Whenever  the  general  government  can  be  a  party  against  a 
citizen,  the  trial  is  guarded  and  secured  in  the  constitution  itself, 
and  therefore  it  is  not  in  its  power  to  oppress  the  citizen.  In  the 
case  of  treason,  for  example,  though  the  prosecution  is  on  the 
part  of  the  United  States,  yet  the  Congress  can  neither  define 
nor  try  the  crime.  If  we  have  recourse  to  the  history  of  the 
difierent  governments  that  have  hitherto  subsisted,  we  shall  find 
that  a  very  great  part  of  their  tyranny  over  the  people,  has  arisen 
from  the  extension  of  the  defipition  of  treason.     Some  very  re- 
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iiiarkable  insUnees  have  oecurred,  cfveti  ia  io  free  a  eonnlr j  a« 
England.  If  I  recollect  right,  there  is  one  instance  that  puts 
this  matter  in  a  very  strong  point  of  view.  A  person  possessed  a 
^vourite  buck,  and  on  finding  it  killed,  wished  the  horns  in  the 
belly  of  the  person  who  killed  it ;  this  happened  to  be  the  Ring; 
the  injured  complainant  was  tried  and  convicted  of  treason,  for 
wishing  the  King's  death. 

I  speak  only  of  free  governments,  fo^  in  despotick  ones,  tMason 
depends  entirely  upon  the  will  of  the  Prince.  Let  tl^is  subject 
be  attended  to,  and  it  will  be  discovered  "^here  the  dangerous 
power  of  the  government  operates  to  the  oppression  of  the  people. 
Sensible  of  this,  the  convention  has  guarded  the  people  against  rt, 
by  a  particular  and  accurate  definitiott  of  treason. 

It  is  very  true,  that  trial  by  jury  is  not  mentioned  in  eM\ 
cases;  but  I  take  it,  that  it  is  very  improper  to  infer  fi^om  hence, 
that  it  was  not  meant  to  exist  under  this  government.  Where  the 
people  are  repreeented-^where  the  interest  of  government  cannot 
be  separate  from  that  of  the  people,  (and  this  is  the  case  in  trial 
between  citizen  and  citizen)  the  power  of  making  regulations 
with  respect  to  the  mode  of  trial,  may  certainly  be  placed  in  the 
legislature;  for  I  apprehend  that  the  legislftture  will  not  do 
wrong  in  an  instance,  from  which  tbey  can  derive  no  advantage. 
These  were  not  all  the 'reasons  that  influenced  the  cofivention  to 
leave  it  to  the  future  Congress  to  make  regulations  on  this 
bead. 

By  the  constitution  of  the  different  states,  it  will  be  found 
that  no  particular  mode  of  trial  by  jury  could  be  discovered  that 
v^ould  suit  them  all.  The  manner  of  summoning  jurors,  their 
qualifications,  of  whom  they  should  consist,  and  the  course  of 
their  proceedingn,  are  all  different,  in  the  different  states ;  and  I 
presume  it  will  be  allowed  a  good  general  principle,  that  in  car* 
Tying  into  effect  the  laws  of  the  general  government  by  the  ju- 
dicial  department,  it  will  be  proper  to  make  the  regulations  as 
agreeable  to  the  habits  and  wishes  of  the  particular  states  as  pos- 
sible ;  and  it  is  easily  discovered  that  it  would  have  been  imprac- 
ticable, by  any  general  regulation,  to  have  given  satisfaction  to 
all.  We  must  have  thwarted  the  custom  of  eleven  or  twelve  to 
have  accommodated  any  one.  Why  do  this,  when  there  was  no 
danger  to  be  apprehended  from  the  omission  ?    We  could  not  go 
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into  ft  partiealftr  detail  of  the  maimer  that  would  have  suited 
each  state. 

Time,  reflection  and  experience,  will  be  necessary  to  suggest 
and  mature  the  proper  regulations  on  this  subject ;  time  and  ex- 
perience were  not  possessed  bj  the  convention ;  they  left  it  there- 
fore to  be  particularly  organized  by  the  legislature — the  represen- 
tatives of  the  United  States,  from  time  to  time,  as  should  be  most 
eligible  and  proper.    Could  they  have  done  better? 

I  know  in  every  part,  where  opposition  has  risen,  what  a 
handle  has  been  made  of  this  objection ;  bat  I  trust  upon  exami- 
nation it  will  be  seen  that  more  could  not  have  been  done  with 
propriety.  Gentlemen  talk  of  bills  of  rights!  What  is  the  mean- 
ing of  this  continual  clamour,  after  what  has  been  urged,  though 
it  may  be  proper  in  a  single  state,  whose  legislature  calls  itself 
the  sovereign  and  supreme  power  ?  Yet  it  would  be  absurd  in 
the  body  of  the  people,  when  they  are  delegating  from  among 
themselves  persons  to  transact  certain  business,  to  add  an  enume- 
ration of  those  things,  which  they  are  not  to  do.  '<  But  trial  by 
jury  is  secured  in  the  bill  of  rights  of  Pennsylvania  ;  the  parties 
have  a  right  to  trials  by  jury,  which  ought  to  be  held  sacred," 
and  what  is  the  consequence?  There  has  been  more  violations  of 
this  right  in  Pennsylvania,  since  the  revolution,  than  are  to  be 
foupd  in  England,  in  the  course  of  a  century. 

I  hear  no  objection  made  to  the  tenure  by  which  the  judges 
hold  their  offices.  It  is  declared  that  the  judges  shall  hold  them 
during  good  behaviour ;  nor  to  the  security  which  they  will  have 
for  their  salaries.  They  shall  at  stated  times  receive  for  their  ser- 
vices, a  compensation  which  shall  not  be  diminished  during  their 
continuance  in  office. 

The  article  respecting  the  judicial  department,  is  objected  to 
as  going  too  far,  and  is  supposed  to  carry  a  very  indefinite  mean- 
ing. Let  us  examine  this — the  judicial  power  shall  extend  to  all 
cases  in  law  and  equity,  arising  under  this  constitution  and 
the  laws  of  the  United  States.  Controversies  may  certainly 
arise  under  this  constitution  and  the  laws  of  the  United  States, 
and  is  it  not  proper  that  there  should  be  judges  to  decide  them  ? 
The  honourable  gentleman  from  Cumberland  (Mr.  Whitehill) 
says,  that  laws  may  be  made  inconsistent  with  the  constitution ; 
and  that  therefore  the  powers  given  to  the  judges,  are  dangerous  ; 
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for  my  part,  Mr.  president,  I  think  the  contrary  inference  true. 
If  a  law  should  be  made  inconsistent  with  those  powers  vested 
by  this  instrument  in  Congress,  the  judges,  as  a  consequence  of 
their  independence,  and  the  particular  powers  of  government 
being  defined,  will  declare  such  law  to  be  null  and  void.  For 
the  power  of  the  constitution  predominates.  Any  thing  there- 
fore, that  shall  be  enacted  by  Congress  contrary  thereto,  will  not 
have  the  force  of  law. 

The  judicial  power  extends  to  all  cases  arising  under  treaties 
made,  or  which  shall  be  made,  by  the  United  States.  I  shall  not 
repeat,  at  this  time,  what  has  been  said  with  regard  to  the  power 
of  the  states  to  make  treaties  ;  it  cannot  be  controverted,  that 
when  made,  they  ought  to  be  observed.  But  it  is  highly  proper 
that  this  regulation  should  be  made ;,  for  the  truth  is,  and  I  am 
sorry  to  say  it,  that  in  order  to  prevent  the  payment  of  British 
debts,  and  from  other  causes,  our  treaties  have  been  violated, 
and  violated  too  by  the  express  laws  of  several  states  in  the 
union.  Pennsylvania,  to  her  honour  be  it  spoken,  has  hitherto 
done  no  act  of  this  kind :  but  it  is  acknowledged,  on  all  sides, 
that  many  states  in  the  union  have  infringed  the  treaty ;  and  it  is 
well  known,  that  when  the  minister  of  the  United  States  made  a 
demand  of  Lord  Carmarthen,  of  a  surrender  of  the  western  posts, 
he  told  the  minister,  with  truth  and  justice,  "  the  treaty,  under 
which  you  claim  those  possessions,  has  not  been  performed  on 
your  part:  until  that  is  done  those  possessions  will  not  be  deliver- 
ed up."  This  clause,  Sir,  will  show  the  world,  that  we  make  the 
faith  of  treaties  a  constitutional  part  of  the  character  of  the 
United  States;  that  we  secure  its  performance  no  longer  nomi- 
nally, for  the  judges  of  the  United  States  will  be  enabled  to  carry 
them  into  effect,  let  the  legislatures  of  the  different  states  do  what 
they  may. 

The  power  of  the  judges  extends  to  all  cases  affecting  ambas- 
sadors, other  publick  ministers  and  consuls.  I  presume  very  little 
objection  will  be  offered  to  this  clause ;  on  the  contrary,  it  will 
be  allowed  proper  and  unexceptionable. 

This  will  also  be  allowed  with  regard  to  the  following  clause, 
*^  all  cases  of  admiralty  and  maritime  jurisdiction." 

The  next  is  "  to  controversies  to  which  the  United  States 
shall  be  a  party."    Now  I  apprehend  it  is  something  very  incon- 
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groDUs,  that,  because  the  U&ited  States  are  a  party,  It  shoald  be 
urged,  as  an  objection,  that  their  judges  ought  not  to  decide, 
when  the  uniTersal  practice  of  all  nations  have  and  unavoidably 
must  admit  of  this  power.  But  say  the  gentlemen,  the  sove- 
feignty  of  the  states  is  destroyed,  if  they  should  be  engaged  in  a 
controversy  with  the  United  Btates,  because  a  suitor  in  a  court 
must  acknowledge  the  jurisdiction  of  that  court,  and  it  is  not  the 
custom  of  sovereigns  to  suffer  their  names  to  be  made  use  of  in 
this  manner.  The  answer  is  plain  and  easy :  the  government  of 
each  state  ought  to  be  subordinate  to  the  government  of  the  Uni- 
ted States. 

«  To  controversies  between  two  or  more  states:"  This  power 
is  vested  in  the  present  Congress,  but  they  are  unable,  as  I  have 
already  shown,  to  enforce  their  decisions.  The  additional  power 
of  carrying  their  decrees  into  execution,  we  find  is  therefore  ne- 
cessary, and  I  presume  no  exception  will  be  taken  to  it 

**  Between  a  state,  and  citizens  of  another  state :"  When  this 
power  is  attended  to,  it  will  be  found  to  be  a  necessary  one.  Im- 
partiality is  the  leading  feature  in  this  constitution ;  it  pervades 
the  whole.  When  a  citizen  has  a  controversy  with  another  state, 
there  ought  to  be  a  tribunal,  where  both  parties  may  stand  on  a 
just  and  equal  footing. 

«  Between  citizens  of  difierent  states,  and  between  a  state,  or 
the  citizens  thereof,  and  foreign  states,  citizens  or  subjects:"  This 
part  of  the  jurisdiction,  I  presume,  vnll  occasion  more  doubt 
than  any  other  part,  and  ^t first  view  it  may  seem  exposed  to  ob- 
jections well-founded  and  of  great  weight ;  but  I  apprehend  this 
can  be  the  case  only  at  ^irst  view.  Permit  me  to  observe  here, 
with  regard  to  this  power,  or  any  other  of  the  foregoing  powers 
given  to  the  federal  court,  that  they  are  not  exclusively  given. 
In  all  instances  the  parties  may  commence  suits  in  the  courts  of 
the  several  states.  Even  the  United  States  may  submit  to  such 
decision  if  they  think  proper.  Though  the  citizens  of  a  state, 
and  the  citizens  or  subjects  of  foreign  states,  may  sue  in  the  fede- 
ral court,  it  does  not  follow  that  they  must  sue.  These  are  the  in- 
stances in  which  the  jurisdiction  of  the  United  States  maybe 
exercised ;  and  we  have  all  the  reason  in  the  world  to  believe,  that 
it  will  be  exercised  impartially ;  for  it  would  be  improper  to  infer, 
that  the  judges  would  abandon  their  duty,  the  rather  for  being  in- 
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dependent  Such  a  sentiinent  is  coBtrary  to  experienee,  and 
ought  not  to  be  hazarded  If  the  people  of  the  United  States  art 
fairly  represented,  and  the  President  and  Senate  are  wise  enough 
to  choose  men  of  abilities  and  integrity  for  judges,  ther^  ean  h% 
no  apprehension ;  because,  as  I  mentioned  before,  the  govern- 
ment can  have  no  interest  in  injuring  the  citizens* 

But  when  we  consider  the  matter  a  little  further,  is  it  not 
necessary,  if  we  mean  to  restore  either  publick  or  private  credit, 
that  foreigners,  as  well  as  ourselves,  have  a  just  and  impartial 
tribunal  to  which  they  may  resort  ?  I  would  ask,  how  a  merchant 
must  feel  to  have  his  property  lay  at  the  mercy  of  the  laws  of 
Rhode  Island  ?  I  ask  fnrther,  how  will  a  creditor  feel,  who  has 
his  debts  at  the  mercy  of  tender-laws  in  other  states  ?  It  is  true, 
that  under  this  constitution,  these  particular  iniquities  may  be 
restrained  in  iiiture  ;  but,  Sir,  there  are  other  ways  of  avoiding 
payment  of  debts.  Tiiere  have  been  instalment-acts,  and  other 
acts  of  a  similar  effect.  Such  things,  Sir,  destroy  the  very  soorcee 
of  credit. 

Is  it  not  an  important  object  to  extend  ou»  manufactures  and 
our  commerce?  This  cannot  be  done,  unless  a  proper  security  is 
provided  for  the  regular  discharge  of  contracts.  This  security 
cannot  ht  obtained,  unless  we  give  the  power  of  deciding  upon 
those  contracts  to  the  general  governments. 

I  will  mention  further,  an  object  that  I  take  to  be  of  particu- 
lar magnitude,  and  I  conceive  these  regulations  will  produce  its 
accomplishment.  The  object,  Mr.  president,  that  I  allude  to,  is 
the  improvement  of  our  domestick  navigation,  the  instrument  of 
trade  between  the  several  states.  That  decay  of  private  credit 
which  arose  from  the  destruction  of  publick  credit,  by  a  too  inef- 
ficient general  government,  will  be  restored,  and  this  valuable 
intercourse  among  ourselves,  must  give  an  increase  to  those  use- 
ful improvements,  that  will  astonish  the  world.  At  present,  h6w 
are  we  circumstanced !  Merchants  of  eminence  will  tell  you, , 
that  they  can  trust  their  correspondents  without  law ;  but  they 
cannot  trust  the  laws  of  the  state  in  which  their  correspondents 
•  live.  Their  friend  may  die,  and  may  be  succeeded  by  a  repre* 
sentative  of  a  very  different  character.  If  there  is  any  particu* 
lar  objection  that  did  not  occur  to  me  on  this  part  of  the  consti* 
tution,  gentlemen  will  mention  it ;  and  I  hope  when  this  article 
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i0  examined,  it  will  be  found  to  contain  nothing  but  what  is  pro* 
per  to  be  annexed  to  the  general  government  The  next  clause, 
so  far  as  it  gives  original  jurisdiction  in  cases  affecting  ambassa- 
dors, I  apprehend  is  perfectly  unexceptionable. 

It  was  thought  proper  to  give  the  citizens  of  foreign  states  full 
opportunity  of  obtaining  justice  in  the  general  courts,  and  this 
they  have  by  its  appellate  jurisdiction ;  therefore,  in  order  to  re- 
store credit  with  those  foreign  states,  that  part  of  the  article  is 
necessary.     I  believe  the  alteration  that  will  take  place  in  their 
minds,  when  they  learn  the  operation  of  this  clause,  will  be  a 
great  and.  important  advantage  to  our  country,  nor  is  it  any  thing 
but  justice  ;  they  ought  to  have  the  same  security  against  the 
state-laws  that  may  be  made,  that  the  citizens  have;  because 
regulations  ought  to  be  equally  just  in  the  one  case  as  in  the 
•  other.     Further,  it  is  necessary,  in  order  to  preserve  peace  with 
foreign  nations.     Let  us  suppose  the  case,  that  a  wicked  law  is 
made  in  some   one  of  the  states,  enabling  a  debtor  to   pay  his 
creditor  with  the  fourth,  fifth,  or  sixth  part  of  the  real   value  of 
the  debt,  and  this  creditor,  a  foreigner,  complains  to  his  prince 
or  sovereign,  of  the  injustice  that  has  been  done  him:  what  can 
that  prince  or  sovereign  do  ?  Bound  by  inclination  as  well  as  duty 
to  redress  the  wrong  his  subject  sustains  from  the  hand  of  per* 
fidy.  he  cannot  apply  to  the  particular  guilty  state,  because  he 
knows  that  by  the  articles  of  confederation,  it  is  declared  that 
no  state  shall  enter  into  treaties.     He  must  therefore   apply   to 
the  United  States :  the  United  States  must  be  accountable :  ''  My 
subject  has  received  a  flagrant  injury;  do  me  justice,  or  I  will  do 
myself  justice."     If  the  United  States  are  answerable  for  the  in- 
jury, ought   they  not  to  possess  the  means  of  compelling  the 
faulty  state  to  repair  it  ?  They  ought,  and  this  is  what  is  done 
here.    For  now,  if  complaint  is  made  in  consequence  of  such  in- 
justice, Congress  can  answer,  "  Why  did  not  your  subject  apply 
to  the  general  court,  where  the  unequal  and  partial  laws  of  a 
particular  state  would  have  had  no  force  ?" 

In  two  cases  the  Supreme  Court  has  original  jurisdiction ; 
that  affecting  ambassadors,  and  when  a  state  shall  be  a  party. 
It  is  true,  it  has  appellate  jurisdiction  in  more,  but  it  will  have  it 
under  such  restrictions  as  the  Congress  shall  ordain.  I  believe 
that  any  gentleman,  possessed  of  experience  or  knowledge  on 
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this  subject,  will  agree  that  it  waa  impossible  to  go  faiiber  with 
any  safety  or  propriety,  and  that  it  was  best  left  in  the  maimer  in 
which  it  now  stands.  ^  i      . 

*^  In  all  the  other  cases  beforementioned,  the  Supreme  Court 
shall  have  appellate  jurisdiction,  both  as  to  law  and  fSsct"  The 
jurisdiction  as  to  fact,  may  be  thought  improper,  but  those  pos- 
sessed of  information  on  this  head,  see  that  it  is  necessary.  We 
find  it  essentially  necessary  from  the  ample  experience  we  have 
had  in  the  Courts  of  Admiralty  with  regard  to  captures.  Those 
gentlemen,  who  during  the  late  war,  had  their  vessels  r^Aken, 
know  well  what  a  poor  chance  they  would  have  had,  when  those 
▼easels  were  taken  into  other  states  and  tried  by  juries,  and  in 
what  a  situation  they  would  have  been,  if  the  Court  of  Appeals 
had  not  been  possessed  of  authority  to  reconsider  and  set  aside 
the  verdict  of  those  juries.  Attempts  were  made  by  some  of 
the  states  to  destroy  this  power,  but  it  has  been  confirmed  in 
every  instance. 

There  are  other  cases  in  which  it  will  be  necessary ;  and  vnll 
not  Congress  better  regulate  them  as  they  rise  from  time  to  time, 
than  could  have  been  done  by  the  convention  ?  Besides,  if  the 
regulations  shall  be  attended  with  inconvenience,  the  Congress 
can  alter  tiiem  as  soon  as  discovered.  But  any  thing  done  in ' 
convention,  must  remain  unalterable,  but  by  the  power  of  the 
citizens  of  the  United  States  at  large. 

I  think  these  reasons  vnll  show,  that  the  powers  given  to  the 
Supreme  Court,  are  not  only  safe,  but  constitute  a  wise  and 
valuable  part  of  this  system. 

Tuesday,  December  II,  1787,  J.  M. 

Mr.  Wilsoh.— Three  weeks  have  now  elapsed  since  this  con- 
vention met:  some  of  the  delegates  attended  on  Tuesday  the  20th 
November ;  a  great  majority  within  a  day  or  two  afterwards,  and 
all  but  one  on  the  4th  day.  We  have,  been  since  employed  fki 
discussing  the  business  for  which  we  are  sent  here.  1  think  it 
will  now  become  evident  to  every  person  who  takes  a  candid 
view  of  our  discussions,  that  it  is  high  time  our  proceedings 
should  draw  towards  a  c<mclusion.  Perhaps  our  debates  have  al- 
ready continued  as  long,  nay,  longer  than  is  sufficient  for  every 
good  purpose.  The  business  which  we  were  intended  to  perform 

No.  XV.  L 


Digitized  by  VjOOQIC 


402 

is  neeesMrily  reduced  to  a  very  narrow  compass.  The  tingle 
question  to  be  determined  is,  shali  we  assent  to  and  ratify  the 
constitution  proposed?    ^^ 

As  this  is  the  first  state  whose  convention  has  met  on  the  sub- 
ject, and  as  the  subject  itself  is  of  very  great  importance  not  on- 
ly to  Pennsylvania,  but  to  the  United  States,  it  was  thought  pro* 
per,  fairly,  openly  and  candidly,  to  canvass  it.  This  has  been 
done.  You  have  heard,  Mr.  president,  from  day  to  day,  and  from 
week  to  week,  the  objections  that  could  be  offered  from  any 
quarter.  We  have  heard  those  objections  once — we  have  heard 
a  great  number  of  them  repeated  much  oftener  than  once.  Will 
it  answer  any  valuable  end,  Sir,  to  protract  these  debates  longer? 
I  suppose  it  will  not.  J  apprehend  it  may  serve  to  promote  very 
pernicious  and  destructive  purposes.  It  may  perhaps  be  insinua- 
ted to  other  states,  and  even  to  distant  parts  of  this  state,  by  peo- 
ple in  opposition  to  this  system,  that  the  expediency  of  adopting, 
is  at  most  very  doubtful,  and  that  the  business  labours  among 
the  members  of  the  convention. 

This  would  not  be  a  true  representation  of  the  fact ;  for  there 
is  the  greatest  reason  to  believe,  that  there  is  a  very  considerable 
majority,  who  do  not  hesitate  to  ratify  the  constitution.  We 
were  sent  here  to  express  the  voice  of  our  constituents  on  the  sub- 
'  ject,  and  I  believe  that  many  of  them  expect  to  hear  the  echo  of 
that  voice  before  this  time. 

When  I  consider  the  attempts  that  have  been  made  on  this 
floor,  and  the  many  misrepresentations  of  what  has  been  said 
among  us,  that  have  appeared  in  the  publick  papers,  printed  in 
this  city,  I  confess  that  I  am  induced  to  suspect  that  opportunity 
may  be  taken  to  pervert  and  abuse  the  principles  on  which  the 
friends  of  this  constitution  act.  If  attempts  are  made  here,  will 
they  not  be  repeated  when  the  distance  is  greater,  and  the  means 
of  information  fewer  ?  Will  they  not  at  length  produce  an  uneasi- 
ness, for  which  there  is,  in  fact,  no  cause  ?  Ought  we  not  to  pro- 
hibit any  such  uses  being  made  of  the  continuance  of  our  delibe- 
rations ?  We  do  not  wish  to  preclude  debate — of  this  our  conduct 
has  famished  the  most  ample  testimony.  The  members  in  oppo- 
sition have  not  been  prevented  a  repetition  of  all  their  objec- 
tions, that  they  could  urge  against  this  plan. 
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The  hononmfalA  gftntlAnaan  from  Fayette  (Mr.  Smilie)  the 
ether  evening  claimed  for  the  minority,  the  merit  of  contending 
for  the  righU  of  mankind ;  and  he  told  us,  that  it  has  been  the 
practice  of  all  ages,  to  treat  saeh  minorities  with  contempt :  he 
further  took  the  liberty  of  observing,  that  if  the  majority  had 
the  power,  they  do  not  want  the  inclination  to  consign  the  mino- 
rity to  punishment.  1  know  that  claims,  self  made,  form  no  small 
part  o(the  merit,  to  which  we  have  heard  undisguised  pretences; 
but  it  is  one  thing  to  claim,  and  it  is  another  thing,  very  different 
indeed,  to  support  that  claim.  The  minority.  Sir,  are  contend- 
ing for  the  rights  of  mankind  ;  what  then  are  the  majority  con- 
tending for  ?  If  the  minority  are  contending  for  the  rights  of 
mankind,  the  majority  must  be  contending  for  the  doctrines  of 
tyranny  and  slavery.  Is  it  probable  that  that  is  the  case?  Who 
are  the  majority  in  this  assembly  ?  Are  they  not  the  people  ? 
Are  they  not  the  representatives  of  the  people,  as  well  as  the  mi- 
nority ?  Were  they  not  elected  by  the  people  as  well  as  the  mi- 
nority ?  Were  they  not  elected  by  the  greater  part  of  the  people? 
Have  we  a  single  right  separate  from  the  rights  of  the  people? 
Can  we  fbrge  fetters  for  others  that  will  not  be  clasped  round  our 
own  limbs?  Can  we  make  heavy  chains,  that  shall  not  cramp  the 
growth  of  our  own  posterity  ?  On  what  fancied  distinction  shall 
the  minority  assume  to  themselves  the  merit  of  contending  for 
the  rights  of  mankind? 

Sir,  if  the  system  proposed  by  the  late  convention,  and  the  con- 
duct of  its  advocates,  who  have  appeared  in  this  house,  deserve  the 
declarations  and  insinuations  that  have  been  made  concerning 
them  ;  well  may  we  exclaim — 111  fated  America !  thy  crisis  was  ap- 
proaching! perhaps  it  was  come!  Thy  various  interests  were  ne- 
glected—rthy  most  sacred  rights  w^re  insecure.  Without  a  go- 
vernment! without  energy !  without  confidence  internally !  with- 
out  respect  externally!  the  advantages  of  society  were  lost  to 
.thee!  In  such  a  situation,  distressed  but  not  despairing,  thou  de- 
siredst  to  re  assume  thy  native  vigour,  and  to  lay  the  foundation 
of  future  empire !  Thou  selectedst  a  number  of  thy  sons,  to  meet 
together  for  the  purpose.  The  selected  and  honoured  characters 
met ;  but  horrid  to  tell !  they  not  only  consented,  but  they  com- 
bined in  an  aristocratick  system,  calculated  and  intended  to  en- 
slave  their  country !    Unhappy  Pennsylvania !  thou,  as  a  part  of 
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the  Qmon,  moit  sluire  in  its  unfortunatB  fiitAl  For  whtn  tliif  sjv. 
tern,  after  being  Imid  before  thy  eitisena,  comee  before  the  dele- 
gates selected  by  you  for  its  consideration,  there  are  found  but 
three  of  the  numeroos  members  that  have  Tirtne  enough  to  raise 
their  Toiees  in  support  of  the  rights  of  mankind!  America,  par- 
tionlarly  t^ennsylTania,  most  be  ill-starred  indeed,  if  this  is  a 
tiiie  state  of  the  ease !  I  trust  we  may  address  our  country  in  far 
olher  language. 

Happy  America  1  Thy  crisis  was  indeed  alarming,  but  thy 
situation  was  not  desperate.  We  had  confidence  in  our  country; 
though  on  which  oyer  side  we  turned,  we  were  presented  with 
scenes  of  distress.  Though  the  jaicnng  interests  of  the  ▼crious 
states,  and  the  different  habits  and  inclinations  of  their  inhabi> 
tants,  all  lay  in  the  way,  and  rendered  our  prospeet  gloomy,  and 
discouraging  indeed,  yet  such  were  the  generous  and  mutual  sa- 
crifices ofibred  up,  that  amidst  forty  two  members,  who  repre- 
sented twelve  of  the  United  States,  there  were  only  three  who 
did  not  attest  the  instrument  as  a  c<mfirmation  of  its  gooodness — 
happy  Pennsylvania!  This  plan  has  been  laid  before  thy  citiaeas 
lor  consideration,  they  have  sent  delegates  to  express  their  voice; 
and  listen,  with  rapture  Msten  !  from  <m\y  three  opposition  has 
been  heard  against  it 

The  singular  unanimity  that  has  attended  the  whole  progress 
of  their  business,  will,  in  the  minds  of  those  considerate  men, 
who  have  not  had  opportunity  to  examine  the  general  and  parti- 
cular interest  of  their  country,  prove  to  their  satbfacUon,  that  it 
is  an  excellent  constitution,  and  worthy  to  be  adopted,  ordained 
and  estabHshed  by  the  people  of  the  United  Stetes. 

After  having  viewed  the  arguments  drawn  from  probMUtf^^ 
whether  this  is  a  good  or  a  bad  system,  whether  those  who  con- 
tend for  it,  or  those  who  contend  against  it,  contend  for  the  rights 
of  mankind,  let  us  step  forward  and  examine  the  fact. 

We  were  told  some  days  ago,  by  the  honourable  gentleman 
from  Westmoreland  (Mr.  Findley)  when  speaking  of  this  system 
and  its  objects,  that  the  convention,  no  doubt,  thought  they  were 
forming  a  compact  or  contract  of  the  greatest  importance.  Sir, 
I  confess  I  was  much  surprised,  at  so  late  a  stage  of  the  debate,  to 
hear  such  principles  maintained.  It  was  matter  of  surprise  to 
see  the  great  leading  principle  of  this  system,  still  so  very  much 
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mifimderalood.  ^  Th«  amventiony  no  doubt,  thought  thej  were 
foimiiig  a  contract  P  I  cannot  answer  for  what  every  meoAber 
thought ;  bat  I  believe  it  cannot  be  said,  that  thej  thought  they 
were  making  a  contract^  because  I  cannot  discover  the  least  trace 
oi  a  compact  in  that  system.  There  can  be  no  compact  unless 
there  are  more  parties  than  one.  It  is  a  new  doctrine,  that  one 
can  make  a  compact  with  himself.  ^  The  convention  were  form- 
ing compacts P  With  whom?  I  know  no  bargains  that  were 
made  there.  I  am  unable  to  conceive  who  the  parties  could  be. 
The  state-governments  make  a  bargain  with  one  another,-  that  is 
the  doctrine  that  is  endeavoured  to  be  established,  by  the  gentle- 
men in  opposition ;  their  state-sovereignties  wish  to  be  represent- 
ed !  But  far  other  were  the  ideas  of  the  convention,  and  far  other 
are  those  conveyed  in  the  system  itself 

As  this  subject  has  been  often  mentioned  and  as  often  mis- 
understood. It  may  not  be  improper  to  take  some  further  notice 
of  it  This,  Mr.  president,  is  not  a  government  founded  upon 
compact ;  it  is  founded  upon  the  power  of  the  people.  They  ex- 
press in  their  name  and  their  authority,  *'  we  the  pkoplb  do  or- 
dain  and  eetablieh/*  &c.  from  their  ratification,  and  their  ratifi- 
cation alone,  it  is  to  take  its  constitutional  authienticity  ^  without 
that,  it  is  no  more  than  tabula  rasa. 

I  know  very  well  all  the  common-place  rant  of  state-sovereign 
ties,  and  that  government  is  founded  in  original  compact  If  that 
position  wzs  examined,  it  will  be  found  not  to  accede  very  well 
with  the  true  principle  of  free  government  It  does  not  suit  the 
language  or  genius  of  the  system  before  us.  I  think  it  does  not 
accord  with  experience,  so  far  as  I  have  been  able  to  obtain  infor- 
mation  from  history. 

The  greatest  part  of  governments  have  been  founded  on  eon- 
quest  :  perhaps  a  few  early  ones  may  have  had  their  origin  in 
paternal  authority.  Sometimes  a  family  united,  and  that  family 
afterwards  extended  itself  into  a  community.  But  the  greatest 
governments  which  have  appeared  on  the  face  of  the  globe,  have 
been  founded  in  conquest*  The  great  empires  of  Assyria,  Persia, 
Macedonia  and  Rome,  were  all  of  this  kind.  I  know  well  that 
in  Great  Britain,  since  the  revolution,  it  has  become  a  principle, 
that  the  constitution  is  founded  in  contract-,  but  the  form  and 
time  of  that  contract,  no  writer  has  yet  attempted  to  discover. 
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It  wt8  however  recognised  at  the  time  of  the  revolution,  there- 
fore is  politically  true.  But  we  should  act  very  imprudently  to 
consider  our  liberties  as  placed  on  such  foundation. 

If  we  go  a  little  further  on  this  subject,  I  think  we  see  that 
the  doctrine  of  original  compact,  cannot  be  supported  consistently 
with  the  best  principles  of  government.  If  we  admit  it,  we  ex- 
clude the  idea  of  amendment ;  because  a  contract  once  entered 
into  between  the  govemour  and  governed,  becomes  obligatory, 
and  cannot  be  altered  but  by  the  mutual  consent  of  both  parties. 
The  citizens  of  United  America,  I  presume  do  not  wish  to  stand 
on  that  footing,  with  those  to  whom,  from  convenience,  they 
please  to  delegate  the  exercise  of  the  general  powers  necessary 
for  sustaining  and  preserving  the  union.  They  wish  a  principle 
established,  by  the  operation  of  which  the  legislatures  may  feel 
the  direct  authority  of  the  people.  The  people  possessing  that 
authority,  will  continue  to  exercise  it  by  amending  auJ  improving 
their  own  work  This  constitution  may  be  found  to  have  defects 
in  it ;  amendments  hence  may  become  necessary  ;  but  the  idea 
of  a  government  founded  on  contract,  destroys  the  means  of  im- 
provement. We  hear  it  every  time  the  gentlemen  are  up,  "  shall 
we  violate  the  confederation,  which  directs  every  alteration  that 
is  thought  necessary  to  be  established  by  the  state-legislatures 
only."  Sir,  those  gentlemen  must  ascend  to  a  higher  source ; 
the  people  fetter  themselves  by  no  contract.  If  your  state- legis- 
latures have  cramped  themselves  by  compact,  it  was  done  without 
the  authority  of  the  people,  who  alone  possess  the  supreme 
power. 

I  have  already  shown,  that  this  system  is  not  a  compact  or 
contract ;  the  system  itself  tells  you  what  it  is  ;  it  is  an  ordinance 
and  establishment  of  the  people  I  think  that  the  force  of  the 
introduction  to  the  work,  must  by  this  time  have  been  felt.  It 
is  not  an  unmeaning  flourish.  The  expressions  declare,  in  a  prac- 
tical manner,  the  principle  of  this  constitution.-  It  is  ordained 
and  established  by  the  people  themselves ;  and  we,  who  give  our 
votes  for  it,  are  merely  the  proxies  of  our  constituents.  We 
sign  it  as  their  attornies,  and  as  to  ourselves,  we  agree  to  it  as 
individuals. 

We  are  told  by  honourable  gentlemen  in  opposition,  **  that 
the  present  confederation  should  have  been  continued,  but  that 
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additional  powers  should  have  been  given  to  it:  that  such  was 
the  business  of  the  late  convention,  and  that  thej  had  assumed 
to  themselves,  the  power  of  proposing  another  in  its  stead ;  and 
that  which  is  proposed,  is  such  a  one  as  was  not  expected  by 
the  legislatures  nor  by  the  people.  T  apprehend  this  would  have 
been  a  very  insecure,  very  inadequate,  and  a  very  pernicious 
mode  of  proceeding.  Under  the  present  confederation.  Congress 
certainly  do  not  possess  sufficient  power ;  but  one  body  of  men 
we  know  they  are;  and  were  they  invested  with  addilional 
powers,  they  must  become  dangerous.  Did  not  the  honourable 
gentleman  himself  tell  us,  that  the  powers  of  government,  vested 
either  in  one  man,  or  one  body  of  men,  formed  the  very  descrip- 
tion of  tyranny  ?  To  have  placed  in  the  President,  the  legislative, 
the  executive  and  judicial  authority,  all  of  which  are  essential  to 
the  general  gov€mmeul,  would  indubitably  have  produced  the 
severest  despotism,  ("rem  this  short  deduction,  one  of  these  two 
things  must  have  appeared  to  the  convention,  and  must  appear 
to  every  man,  who  is  at  the  pains  of  thinking  on  the  subject.  It 
wa9  indispensably  necessary,  ei^er  to  make  a  new  distribution 
of  the  powers  of  government,  or  To  give  such  powers  to  one  body 
of  men,  as  would  constitute  a  tyranny.  If  it  was  proper  to  avoid 
tyranny,  it  becomes  requisite  to  avoid  placing  additional  powers 
in  the  hands  of  a  Congress,  constituted  like  the  present ;  hence 
the  conclusion  is  warranted,  that  a  different  organization  ought 
to  take  place. 

Our  next  inquiry  ought  to  be,  whether  this  is  the  most  proper 
disposition  and  organization  o^  the  necessary  powers.  But  be- 
fore I  consider  this  subject,  I  think  it  proper  to  notice  one  senti* 
ment,  expressed  by  an  honourable  gentleman  from  the  county  of 
Cumberland  (Mr  Whitehill ;)  he  asserts  the  extent  of  the  govern- 
ment is  too  great,  and  this  system  cannot  be  executed.  What  is 
the  consequence  if  this  asseijtion  is  true  ?  It  strikes  directly  at  the 
root  of  the  union. 

I  admit,  Mr.  president,  there  are  great  difficulties  in  adopti6g 
a  system  of  good  and  free  governments  to  the  extent  of  our' coun- 
try. But,  I  am  sure,  that  our  interests  as  citizens,  ^fi  states,  and 
as  a  nation,  depend  essentially  upon  an  union.  This  constitution 
is  proposed  to  accomplish  that  great  and  desirable  end.    Let  the 
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ttcperiment  be  made ;  let  the  lyttem  be  fairly  and  candidly  tried, 
before  it  it  detemined  that  it  camiot  be  executed. 

I  proceed  to  another  objection ;  for  I  mean  to  answer  thoee 
that  have  been  suggested,  since  I  had  the  honour  of  addressing 
you  last  week.  It  has  been  alleged  by  the  honourable  gentle- 
men, that  this  general  goTcmment  possesses  powers,  for  intern^ 
purposes,  and  that  the  general  government  cannot  exercise  inter- 
nal powers.  The  honourable  member  from  Westmoreland  (Mr. 
Findley)  dilates  on  this  subject,  and  instances  the  opposition  that 
was  made  by  the  colonies  against  Great  Britain,  to  prsvent  her 
impoeing  internal  taxes  or  excises.  And  before  the  federal  go- 
vernment will  be  able  to  impose  the  one,  or  obtain  the  other,  he 
considers  it  necessary  that  it  should  possess  power  for  every  in> 
temal  purpose. . 

Let  us  examine  these  objections  ;  if  this  government  does  not 
possess  internal  as  well  as  external  power,  and  that  power  for  in- 
ternal as  well  as  external  purposes,  I  apprehend,  that  all  that 
has  hitherto  been  done,  must  go  for  nothing.  I  apprehend  a  go- 
vernment that  cannot  answer  tiie  purposes  for  which  it  is  in- 
tended, is  not  a  government  for  this  country.  I  know  that  Con- 
gress, under  the  present  articles  of  confoderation,  possess  no  in- 
ternal power,  and  we  see  the  consequences ;  they  can  recom- 
mend ;  they  can  go  further,  they  can  make  requisitions,  but  there 
they  must  stop.  For  as  far  as  I  recollect,  after  making  a  law, 
they  cannot  take  a  single  step  towards  carrying  it  into  execution. 
1  believe  it  will  be  found  in  experience,  that  with  regard  to  the 
exercise  of  internal  powers,  the  general  government  will  not  be 
unnessarily  rigorous.  The  future  collection  of  the  duties  and 
imposts,  will,  in  the  opinion  of  some,  supersede  the  necessity  of 
hftving  recourse  to  internal  taxation.  The  United  States  will  not, 
perhaps,  be  ofien  under  the  necessity  of  using  this  power  at  all ; 
but  if  they  should,  it  will  be  exercised  only  in  a  moderate  degree. 
The  good  sense  of  the  citizens  of  the  United  States,  is  not  to  be 
alarmed  by  the  picture  of  taxes  collected  at  the  pohit  of  the 
bayonet  There  is  no  more  reason  to  suppose,  that  the  delegates 
and  representatives  in  Congress,  any  more  than  the  legislature 
of  Ptonsylvania,  or  any  odier  state,  will  act  in  this  manner.  In- 
sinuations of  this  kind,  made  against  one  body  of  men,  and  not 
against  another,  though  both  the  representatives  of  the  people. 


Digitized  by  VjOOQIC 


409 

ave  oot  inade  with  ptopri^tj^,  nor  will  they  hkWB  the  wmgbt  of 
argument  1  apprehend  the  greatest  part  of  the  revenue  will 
arise  from  external  taxation.^  But  certainly  it  would  have  been 
very  unwise  in  tho  late  convention  to  have  omitted  the  addition 
of  the  other  powers;  and  I  think  it  woold  be  very  unwise  in  this 
convention,  to  refuse  to  adopt  this  constitution,  because  it  grants 
Congress  power  to  lay  and  collect  taxes*  for  the  purpose  of  pro- 
viding for  the  common  defiinceand  general  welfare  of  the  United 
Sutes. 

^  What  is  to  be  done  to  effect  these  great  purposes,  if  an  im- 
post should  be  found  insufficient  ?  Suppose  a  war  was  suddenly 
declared  against  us  by  any  foreign  power,  possessed  of  a  fbrmida^ 
ble  navy,  our  navigation  would  be  laid  prostrate,  our  imposts 
must  cease ;  and  shall  our  existence  as  a  nation,  depend  upon  the 
peaceful  navigation  of  our  seas?  A  strong  exertion  of  maritime 
power,  on  the  part  of  an  enemy,  might  deprive  us  of  these  sources 
of  revenue  in  a  few  months.  It  may  suit  honourable  gentlemen, 
who  live  at  the  western  extremity  of  this  state,  that  they  should 
contribute  nothing,  by  internal  taxes,  to  the  support  of  the  gene- 
ral government.  They  care  not  what  restraints  are  laid  upon  our 
commerce;  for  what  is  the  commerce  of  Philadelphia  to  the  inha- 
bitants on  the  other  side  the  Alleghany  mountain?  But  though  it 
may  suit  them,  it  does  not  suit  those  in  the  lower  part  of  the 
state,  who  are  by  far  the  most  numerous.  Nor  can  we  agree 
that  our  safety  should  depend  altogether  upon  a  revenue  arising 
from  commerce. 

Excise  may  be  a  necessary  mode  of  taxation ;  it  takes  place 
in  most  states  already. 

The  capitation-tax  is  mentioned,  as  one  of  those  that  are  ex- 
ceptionable. In  some  states,  that  mode  of  taxation  is  used ;  but 
I  believe  in  many,  it  would  be  received  with  great  reluctance ; 
there  are  one  or  two  states,  where  it  is  constantly  in  use,  and  with- 
out any  difficulties  and  inconveniences  arising  from  it.  An  excise, 
in  its  very  principles,  is  an  improper  tax,  if  it  could  be  avoided ; 
but  yet  it  has  been  a  source  of  revenue  in  Pennsylvania,  both  be- 
fore the  revolution  and  since ;  during  all  which  time,  we  have 
enjoyed  the  benefit  of  free  government, 

I  presume.  Sir,  that  the  executive  powers  of  government 
eught  to  be  commensurate  with  the  government  itself,  and  that 
No.  XV.  M 
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m  goveniBielit  which  cannot  act  in  every  part,  is  to  far  defectire. 
ConBCquently  it  is  necessary  that  Congress  possess  powers  to  tax 
internally  as  well  as  eztemaliy. 

It  is  objected  to  this  system,  that  under  it  there  is  no  sove- 
reignty  le*t  in  the  state-governments.  I  have  had  occasion  to 
reply  to  this  already ;  but  I  should  be  very  glad  to  know  at  what 
period  the  state-govemmctnts  became  possessed  of  the  supreme 
power.  On  the  principle  on  which  I  found  my  arguments,  and 
that  is  the  principle  of  this  constitution,  the  supreme  power  re- 
sides in  the  people.  If  they  choose  to  indulge  a  part  of  their 
sovereign  power  to  be  exercised  by  the  state-governments,  they 
may.  If  they  have  done  it,  the  states  were  right  in  exercising  it ; 
but  if  they  think  it  no  longer  safe  or  convenient,  they  will  re- 
sume it,  or  make  a  new  distribution,  more  likely  to  be  produc- 
tive of  that  good,  which  ought  to  be  our  constant  aim. 

The  power  both  of  the  general  government,  and  the  state-go- 
vernments, under  this  system,  are  acknowledged  to  be  so  many 
emanations  of  power  from  the  people.  The  great  object  now  to 
be  attended  to,  instead  of  disagreeing  about  who  shall  possess  the 
supreme  power,  is  to  consider  whether  the  present  arrangement 
is  well  calculated  to  promote  and  secure  the  tranquillity  and  hap- 
piness of  our  common  country.  These  are  the  dictates  of  sound 
and  unsophistica  ed  sense,  and  what  ought  to  employ  the  atten- 
tion and  judgment  of  this  honourable  body. 

We  are  next  told,  by  the  honourable  gentlemen  in  opposition 
(as  indeed  we  have  been  from  the  beginning  of  the  debates  in  this 
convention,  to  the  conclusion  of  their  speeches  yesterday)  that 
this  is  a  consolidated  government,  and  will  abolish  the  state-go- 
vernments. Definitions  of  a  consolidated  government  have  been 
called  for ;  the  gentlemen  gave  us  what  they  termed  definition, 
but  it  does  not  seeni,  to  me  at  least,  that  they  have  as  yet  ex- 
pressed clear  ideas  upon  that  subject  I  vnll  endeavour  to  state 
their  different  ideas  upon  this  point.  The  gentleman  from  West- 
moreland (Mr.  Findley)  when  speaking  on  this  subject,  says,  that 
he  means  by  a  consolidation,  that  government  which  puts  the 
thirteen  states  into  one. 

The  honourable  gentleman  from  Fayette  (Mr.  Smilie)  gives 
you  this  definition :  *'  What  I  mean  by  a  consolidated  government 
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18  one  that  will  transfer  the  sovereignty  from  the  state-govern- 
ments, to  the  general  government 

The  honourable  member  from  Cumberland  (Mr.  Whitehill) 
instead  of  giving  you  a  definition,  Sir,  tells  you  again,  that  ^'  it 
is  a  consolidated  government,  and  we  have  proved  it  so." 

These,  I  think,  Sir,  are  the  different  descriptions  given  us  of 
a  consolidated  government  As  to  the  first,  that  it  is  a  consoli- 
dated government,  that  puts  the  thirteen  United  States  into  one ; 
if  it  is  meant,  that  the  general  government  will  destroy  the  go- 
vernments of  the  states,  I  will  admit  that  such,  a  government  would 
not  suit  the  people  of  America.  It  would  be  improper  for  this 
country,  because  it  could  not  be  proportioned  to*  its  extent ,  on 
the  principles  of  freedom.  But  that  description  does  not  apply 
to  the  system  before  you.  This,  instead  of  placing  the  state-go- 
vernments in  jeopardy,  is  founded  on  their  existence.  On  this  prin- 
ciple, its  organization  depends;  it  must  stand  or  fall,  as  the  state 
governments  are  secured  or  ruined.  Therefore,  though  this  may 
be  a  very  proper  description  of  a  consolidating  government,  yet 
it  must  be  disregarded  as  inapplicable  to  the  proposed  constitu* 
tion.  It  is  not  treated  with  decency,  when  such  insinuations  are 
ofiered  against  it 

The  honourable  gentleman  (Mr.  Smilie)  tells  you,  that  a  con- 
solidating government,  ^  is  one  that  will  transfer  the  sovereignty 
from  the  state-governments  to  the  general  government."  Under 
this  system,  the  sovereignty  is  not  in  the  possession  of  the  state- 
governments,  therefore  it  cannot  be  transferred  from  them  to  the 
general  government  So  that  in  no  point  of  view  of  this  defini- 
tion, can  we  discover  that  it  applies  to  the  present  system. 

In  the  exercise  of  its  powers  will  be  insured  the  exercise  of 
their  powers  to  the  state- government ;  it  will  insure  peace  and 
stability  to  them;  their  strength  will  increase  with  its  strength, 
their  growth  will  extend  with  its  growth. 

Indeed  narrow  minds,  and  some  such  there  are  in  every  go- 
vernment— narrow  minds,  and  intriguing  spirits,  will  be  active 
in  sowing  dissentions  and  promoting  discord  between  them.  But 
those  whose  underftandingt^,  and  whose  hearts  are  good  enough 
to  pursue  the  general  welfare,  will  find,  that  what  is  the  interest 
of  the  whole,  must,  on  the  great  scale,  be  the  interest  of  every 
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psrC.    It  will  be  the  duty  ef  a  state,  as  of  an  individtialy  te  taeri- 
fice  her  own  convenience  to  the  general  good  of  the  union. 

The  next  objection  that  I  mean  to  take  notice  of  is,  that  the 
powers  of  the  several  parts  of  this  government  are  not  kept  as 
distinct  and  independent  as  they  ought  to  be.  I  admit  the  truth 
of  this  general  sentiment.  I  do  not  think,  that  in  the  powers  of  the 
Senate,  the  distinction  is  marked  with  so  much  accuracy  as  I 
wished,  and  still  wish ;  but  yet  I  am  of  opinion,  that  real,  and  ef- 
fectual security  is  obtained,  which  is  saying  a  great  deal.  I  do  not 
consider  this  part  as  wholly  unexceptionable  ;  but  even  where 
there jare  defects  in  this  system ^  they  are  improvements  upon  the 
old.  I  will  go  a  little  further  ;  though  in  this  system,  the  dis- 
tinction and  independence  of  power  is  not  adhered  to  with  en- 
tire theoretical  precision,  yet  it  is  more  strictly  adhered  to  than 
in  any  other  system  of  government  in  the  world.  In  the  consti- 
tntion  of  Pennsylvania,  the  executive  department  exercises  judi* 
eial  powers  in  the  trial  of  publick  officers ;  yet  a  similar  power  in 
this  system  is  complained  of;  at  the  same  tifhe  the  constitution 
of  Pennsylvania  is  referred  to,  as  an  example  for  the  late  con* 
veation,  to  have  taken  a  lesson  by. 

In  New  Jersey,  in  Georgia,  in  South  Carolina,  and  in  North 
Carolina,  the  executive  power  is  blended  with  the  legislative. — 
Turn  to  their  constitutions,* and  see  in  how  many  instances. 

In  North  Carolina,  the  Senate  and  House  of  Commons,  elect 
the  govemour  himself;  they  likewise  elect  seven  persons,  to  be 
a  council  of  state,  to  advise  the  govemour  in  the^xecution  of  his 
office.  Here  we  find  the  whole  executive  department  under  the 
nomination  of  the  legislature,  at  least  the  most  important  part 
of  it. 

In  South  Carolina,  the  legislature  appoint  the  govemour  and 
commander  in  chief,  lieutenant-govemour  and  privy  council. — 
^Justices  of  the  peace  shall  be  nominated  by  the  legislature,  and 
commissioned  by  the  govemour,"  and  what  is  more,  they  are  ap- 
pointed during  pleasure.  All  other  judicial  officers  are  to  be  ap- 
pointed by  the  Senate  and  House  of  Representatives.  1  might  go 
further  and  detail  a  great  multitude  of  instances,  in  which  the  le- 
gislative, executive  and  judicial  powers  are  blended,  but  it  is  un- 
necessary ;  I  only  mention  these  to  show,  that  though  this  con- 
stitution does  not  arrive  at  what  is  called  perfection,  yet,  it  con^ 
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tains  great  improrements,  and  ito  powers  are  distributed  with  a 
decree  of  accuracy,  superior  to  what  is  tersied  accoracy,  in  par- 
ticalar  states. 

There  are  four  instances  in  which  improper  powers  are  said 
to  be  biended  in  the  Senate.  We  are  told,  that  this  government 
is  imperfect,  because  tme  Senate  possess  the  power  of  trying  im* 
peachments.  But  here,  Sir,  Che  Senate  are  under  a  check,  as  no 
impeachment  can  be  tried  until  it  is  made ;  and  the  House  of 
Representatires  possess  the  sole  power  of  making  impeachments. 
We  are  told  that  the  share  which  the  Senate  have  in  making 
treaties,  is  exceptionable  ;  but  here  they  are  also  tmder  a  check, 
b  J  a  constituent  part  of  the  goTcmment,  and  nearly  the  immedi- 
ate representative  of  the  people ;  I  mean  the  President  of  the 
United  States.  They  can  make  no  treaty  without  his  concur-, 
rence.  The  same  observation  applies  in  the  appointment  of  offi- 
cers. Every  officer  must  be  nominated  solely  and  exclusively 
by  the  President. 

Much  has  been  said  on  the  subject  of  treaties,  and  this 
power  is  denominated  a  blending  of  the  legislative  and  executive 
powers  of  the  Senate.  It  is  but  justice  to  represent  the  favoura- 
ble, as  well  as  unfavourable  side  of  a  question,  and  from  thence 
determine,  whether  the  objectionable  parts  are  of  a  sufficient 
vireight  to  induce  a  rejection  of  this  constitution. 

There  is  no  doubt,  sir,  but  under  this  constitution,  treaties 
will  become  the  supreme  law  of  the  land  ;  nor  is  there  any  doubt 
but  the  Senate  and  President  possess  the  power  of  making  them. 
But  though  treaties  are  to  have  the  force  of  laws,  they  are  in 
some  important  respects  very  different  from  other  acts  of  legisla-* 
tion.  In  making  laws,  our  own  consent  alone  is  necessary.  Ii) 
forming  treaties,  the  concurrence  of  another  power  becomes  ne- 
cessary ;  treaties,  Sir,  are  truly  contracts,  or  compacts,  between 
the  diffisrent  states,  nations  or  princfs,  who  find  it  convenient  or 
necessary  to  enter  into  them.  Some  gentlemen  are  of  opinion, 
that  the  power  of  making  treaties  should  have  been  placed  in 
the  legislature  at  large ;  there  are,  however,  reasons  that  operate 
vrith  a  great  force  on  the  other  side.  Treaties  are  frequently, 
(^especially  ip  time  of  war,)  of  such  a  nature,  that  it  would  be  ex- 
tremely improper  to  publish  them,  or  even  commit  the  secret  of 
their  negociation  to  any  gieat  number  of  persons.    For  my  part 
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I  am  not  an  advocate  for  secresy  in  transactionB  relating  to  the 
publick ;  not  generailj  even  in  forming  treaties,  becanse  I  think 
that  the  history  of  the  diplomatick  corps  will  evince,  even  in 
that  great  department  of  politicksy  the  truth  of  an  old  adage, 
that'^  honesty  is  the  best  policy,"  and  this  is  the  conduct  of  the 
most  able  negociators ;  yet  sometimes  secresy  may  be  necessary, 
and  therefore  it  becomes  an  argument  against  committing  the 
knowledge  of  these  transactions  to  too  many  persons.  But  in 
their  nature  treaties  originate  difierently  from  laws.  They  are 
made  by  equal  parties,  and  each  side  has  half  of  the  bai^n  to 
make ;  they  will  be  made  between  us  and  the  powers  at  the  dis- 
tance of  three  thousand  miles.  A  long  series  of  negociation  will 
frequently  precede  them ;  and  can  it  be  the  opinion  of  these  gen- 
tlemen, that  the  legislature  should  be  in  session  during  this  whole 
time?  It  well  deserves  to  be  remarked,  that  though  the  House 
of  Representatives  possess  no  active  part  in  making  treaties,  yet 
their  legislative  authority  will  be  found  to  have  strong  restrain- 
ing influence  upon  both  President  and  Senate.  In  England,  if 
the  King  and  his  ministers  find  themselves,  during  their  negocia- 
tion, to  be  embarrassed,  because  an  existing  law  is  not  repealed, 
or  a  new  law  is  not  enacted,  they  give  notice  to  the  legislature 
of  their  situation,  and  inform  them  it  will  be  necessary,  before 
the  treaty  oan  operate,  that  some  law  be  repealed,  or  some  be 
made.  And  will  not  the  same  thing  take  place  here  ?  Shall  less 
prudence,  less  caution,  less  moderation,  take  place  among  those 
who  negociate.  treaties  for  the  United  States,  than  among  those 
who  negociate  them  for  the  other  nations  of  the  earth  ?  And  let 
it  be  attended  to,  that  even  in  the  making  treaties  the  states  are 
immediately  represented,  and  the  people  mediately  represented; 
two  of  the  constituent  parts  of  goverament  must  concur  in  ma- 
king them.  Neither  the  President  nor  the  Senate  solely,  can 
complete  a  treaty ;  they  are  checks  upon  each  other,  and  are  so 
balanced,  as  to  produce  security  to  the  people. 

I  might  suggest  other  reasons,  to  add  weight  to  what  has  al- 
ready been  offered,  but  I  believe  it  is  not  necessary ;  yet  let  me 
however  add  one  thing,  the  Senate  is  a  fiavourite  with  many  of  the 
states,  and  it  was  with  difficulty  that  these  checks  could  be  pro- 
cured ;  it  was  one  of  the  last  exertions  of  conciliation,  in  the  late 
convention  that  obtained  them. 
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It  hat  been  alleged,  as  a  consequence  of  the  small  nin&ber 
ef  representatives,  that  they  will  not  know  as  intimately  as  they 
ought,  the  interests,  inclinations,  or  habits,  of  their  constituents. 

We  find,  on  examination  of  all  its  parts,  that  the  objects  of 
this  government  are  such,  as  extend  beyond  the  bounds  of  the 
particular  states.  This  is  the  line  of  distinction  between  this  go- 
vernment and  the  particular  state-governments. 

This  principle  I  had  an  opportunity  of  illustrating  on  a  for- 
mer occasion.  Now,  when  we  come  to  consider  the  objects  of 
this  government,  we  shall  find,  that  in  making  our  choice  of  a 
proper  character,  to  be  a  member  of  the  House  of  Representa- 
tives, we  ought  to  fix  on  one,  whose  mind  and  heart  are  enlarged ; 
who  possesses  a  general  knowledge  of  the  interests  of  America, 
and  a  disposition  to  make  use  of  that  knowledge,  for  the  advan- 
tage and  welfare  of  his  country.  It  belongs  not  to  this  govern- 
ment to  make  an  act  for  a  particular  township,  countj^^^Mtate. 

A  defect  in  minute  information,  has  not  certainly  been  an  ob- 
jection in  the  managemept  of  the  business  of  the  United  States  ; 
but  the  want  of  enlarged  ideas,  has  hitherto  been  chargeable  on 
our  councils;  yet,  even  with  regard  to  minute  knowledge,  I  do 
not  conceive  it  impossible  to  find  eight  characters,  that  may  be 
very  well  informed  as  to  the  situation,  interests  and  views,  of 
every  part  of  this  state ;  and  who  may  have  a  concomitant  inte- 
rest with  their  fellow-citizens :  they  could  not  materially  injure 
others  without  affecting  their  own  fortunes.* 

I  did  say,  that  in  order  to  obtain  that  enlarged  information  in 
our  representatives,  a  large  district  for  election  would  be  more 
proper  than  a  small  one.  When  I  speak  of  large  districts,  it  is 
not  agreeable  to  the  idea  entertained  by  the  honourable  member 
from  Fayette,  (Mr.  Smilie)  who  tells  you,  that  elections  for  lar^ 
districts  must  be  ill-attended,  because  the  people  will  not  ch9ose 
to  go  very  far  on  this  business.  It  is  not  meant,  sir,  by  me,  that 
the  votes  should  be  taken  at  one  place ;  no,  Sir,  the  electioos  may 
be  held  through  this  state,  in  the  same'  manner  as  electipns-for 
members  of  the  general  assembly,  and  tkif  may  1;^  donitdB^^fiXh* 
out  any  additional  inconvenieafee  or  expense.     ^  </.^  ^'  -i  ;• 

If  it  could  be  efiected,  all  the  people  of /the  same  s^oieliy  ougML  ^^^ 
to  meet  in  one  place,  and  communicate  freely  with  each  otHbj;jn^ 
the  great  business  of  representation.    Though  tlij^  oinnot^lfe     > 
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done  in  ftuotf  yet  we  find  tkmt  it  is  the  most  &Toarite  and  oonsti- 
tntional  idea.  It  is  supported  by  ttns  principle  too,  that  every 
member  is  the  representative  of  the  whole  community,  and  not  of 
a  particular  part  The  larger  therefore  the  district  is,  the  greater 
is  the  probability  of  selecting  wise  and  virtuous  eharacters,  and 
the  more  agreeable  it  is  to  the  constitutional  principle  of  repre- 
sentation. 

As  to  the  objection,  that  the  House  of  Representatives  may 
be  bribed  by  the  Senate,  I  confess  I  do  not  see  that  bribery  is  an 
objection  against  this  system  ;  it  is  rather  sn  objection  sgainfit 
human  nature.  I  am  afraid  that  bribes  in  every  govemmeot  may 
be  olfered  and  received ;  bot  let  me  ask  of  the  gentlemen  who 
urge  this  objection,  to  point  out  where  any  power  i%  given  to 
bribe  under  this  constitution  f  Every  species  of  influence  is 
guarded  against  as  much  as  possible.  Can  the  Senate  procure 
monejtfqyiffect  such  design?  All  publick  monies  must  be  disposed 
of  bylaw,  and  it  is  necessary  that  the  House  of  Representatives 
originate  such  law.  Before  the  money  can  be  got  out  of  the  trea- 
sury, it  must  be  appropriated  by  law.  If  the  legislature  had  the 
effrontery  to  set  aside  three  or  four  hundred  thou§and  pounds  for 
this  purpose,  and  the  people  would  tamely  suflTer  it,  1  grant  it 
might  be  done;  and  in  Pennsylvania  the  legislature  might  do 
the  same ;  for  by  a  law,  and  that  conformably  to  the  constitution, 
they  might  divide  among  themselves  what  portion  of  the  publick 
money  they  pleased.  I  shall  just  remark,  Sir,  that  the  objections, 
which  have  repeatedly  been  made,  with  regard  to  *'  the  number 
of  representatives  being  too  small,  and  that  they  may  possibly 
be  made  smaller :  that  the  districts  are  too  large,  and  not  vrithhi 
the  reach  of  the  people ;  and  that  the  House  of  Representatives 
may  be  bribed  by  the  Senate."  These  objections  come  with  an 
uncommon  degree  of  impropriety,  from  those  who  would  refer  us 
back  to  the  articles  of  confederation.  For  under  those,  the  re- 
presentation of  this  state  cannot  exceed  seven  members,  and  may 
consist  of  only  two ;  and  these  are  wholly  without  the  reach  or 
control  of  the  people.  Is  there  not  also  greater  danger  that  the 
majority*of  such  a  body  might  h%  more  easily  bribed,  than  the 
majority  of  one,  not  only  more  numerous,  but  checked  by  a 
division  of  two  or  three  distinct  and  independent  parts  ?  The 
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danger  is  certaiiilj  better  guarded  against  in  the  proposed  system, 
than  in  any  other  yet  devised. 

The  next  objections  waich  I  shall  notice,  are,  "that  the 
powers  of  the  Senate  are  too  great,  that  the  representation 
therein  is  unequal,  and  that  the  Senate,  from  the  ^mallness  of  its 
number,  may  be  bribed."  Is  there  any  propriety  in  referring  us 
to  the  confederation  on  this  subject  ?  Because,  in  one  or  two  in< 
stances,  the  Senate  possess  more  power  than  the  House  of  Repre- 
sentatives, are  these  gentlemen  supported  in  their  remarks,  when 
they  tell  you  they  wished  and  expected  more  powers  to  be  given 
to  the  present  Congress,  a  body  certainly  much  more  excep- 
tionable than  any  instituted  under  this  system  ? 

"  That  the  representation  in  the  Senate  is  unequal,**  I  regret, 
because  I  am  of  opinion,  the  states  ought  to  be  represented  ac- 
cording to  their  importance ;.  but  in  this  system  there  is  consi- 
derable improvement ;  for  the  true  principle  Of  representation  is 
carried  into  the  House  of  Representatives,  and  into  the  choice 
of  the  President ;  and  without  the  assistance  of  one  or  the 
other  of  these,  the  Senate  is  inactive,  and  can  do  neither  good 
nor  evil. 

It  is  repeated  again  and  again,  by  the  hdnourable  gentlemen, 
**  that  the  power  over  elections,  which  is  given  tp  the  general 
government  in  this  system,  is  a  dangerous  power  "  I  must  own 
I  feel  myself  surprised  that  an  objection  of  this  kind  should  be 
persisted  in,  after  what  has  been  said  by  my  honourable  colleague 
in  reply.  I  think  it  has  appeared  by  a  minute  investigation  of  the 
subject,  that  it  would  have  been  not  only  unwise,  but  highly  im- 
proper in  the  late  convention,  to  have  omitted  this  clause,  or  given 
less  power,  than  it  does  over  elections.  Such  powers.  Sir,  are 
enjoyed  by  every  state-government  in  the  <Jnited  States.  In 
some,  they  are  of  a  much  greater  magnitude ;  and  why  should 
this  be  the  only  one  deprived  of  them  ?  Ought  not  these,  as  well 
as  every  other  legislative  body,  to  have  the  power  of  judging  of 
the  qualifications  of  its  own  members  ?  "  The  times,  places  and 
manner  of  holding  elections  for  representatives,  may  be  altered 
by  Congress."  This  power,  Sir,  has  been  shown  to  be  necessary, 
not  only  on  some  particular  occasions,  but  even  to  the  very  exis- 
tence of  the  federal  government.  I  have  heard  some  very  im- 
probable suspicions  indeed,  suggested  with  regard  to  the  manner 
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in  which  it  will  be  exercinecL  Let  os  soppote  it  may  be  impre* 
perly  exercised  ,18  it  not  more  likely  so  to  be  by  the  particular 
states,  than  by  the  government  of  the  Unite4  States  ?  Because 
the  general  government  will  be  more  studious  of  the  good  of  the 
Whole^  than  a  particular  state  will  be;  and  therefore,  when  the 
power  of  regulating  the  time,  place  or  manner  of  holding  flec- 
tions, is  exercised  by  the  Congress,  it  will  be  to  correct  the  im- 
proper regulations  of  a  particular  state. 

I  now  proceed  to  the  second  article  of  this  constitution,  which 
relates  to  the  executive  department. 

I  find,  Sir,  from  an  attention  to  the  arguments  used  by  the 
gentlemen  on  the  other  side  of  the  house,  that  there  are  but  few 
exceptions  taken  to  this  part  of  the  system.  I  shall  take  notice 
of  them,  and  afterwards  point  out  some  valuable  qualifications, 
which  I  think  this  part  possess  in  an  eminent  degree. 

The  objection  against  the  powers  of  the  President,  is  not  th^t 
they  are  too  many  or  too  great,  but  to  state  it  ip  tl^e  gentlemen's 
own  language,  they  are  so  trifling,  that  the  President  is  no  more 
than  the  tool  of  the  Senate. 

Now,  Sir,  I  do  not  apprehend  this  to  be  the  case,  because  I 
see  that  he  may  do  a  great  many  things,  independent  of  the 
Senate ;  and  with  respect  to  the  executive  powers  of  government 
in  which  the  Senate  participate,  they  can  do  nothing  without 
him.  Now  I  would  ask,  which  is  most  likely  to  be  the  tool  of 
the  other  ?  Clearly,  Sir,  he  holds  the  helm,  and  the  vessel  can 
proceed  neither  in  one  direction  nor  another,  vnthout  his  concur- 
rence. It  was  expected  by  many,  that  the  cry  would  have  been 
against  the  powers  of  the  President  as  a  monarchical  power ; 
indeed  the  echo  of  such  sound  viras  heard,  some  time  before  the 
rise  of  the  late  convention.  There  were  men  at  that  time,  de- 
termined to  make  an  attack  upon  whatever  system  should  be 
proposed,  but  they  mistook  the  point  of  direction.  Had  the 
President  possessed  those  powers,  which  the  opposition  on  this 
floor  are  willing  to  consign  him,  of  making  treaties,  and  appoint- 
ing officers,  with  the  advice  of  a  council  of  state,  the  clamour 
would  have  been,  that  the  House  of  Representatives,  and  the 
Senate,  were  the  tools  of  the  monarch.  This,  Sir,  is  but  con- 
jecture, but  I  leave  it  to  those  who  are  acquainted  with  the  cur 
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tent  of  the^  poHtickB  pursued  hy  the  enemies  to  this  sydtem,  to 
determine  whether  it  is  a  reasonable  conjecture  ot  not. 

The  manner  of  appointing  the  President  of  the  United  States, 
I  find  is  not  objected  to,  therefore  I  shall  say  little  on  that  point. 
But  i  think  it  well  worth  while,  to  state  to  this  house,  how  little 
the  difficulties,  even  in  the  most  difficult  part  of  this  system,  ap- 
pear to  have  been  noticed  by  the  lionourable  gentlemen  in  oppo- 
sition. The  convention.  Sir,  were  perplexed  with  no  part  of  this 
plan,  so  much  as  with  the  mode  of  choosing  the  President  of  the 
United  States.  For  my  own  part,  I  think  the  most  unexception- 
able mode,  next  after  the  one  prescribed  in  this  constitution, 
would  be  that  practised  by  the  eaitern  states,  and  the  state  of 
New  York ;  yet  If  gentlenien  obje<yt,  that  an  eighth  part  of  our 
eountry  forms  a  district  too  large  for  elections,  how  much  mor^ 
irould  they  object,  H  it  was  extended  to  the  whole  union  ?  On 
this  subject,  it  was  the  opinion  of  a  great  majority  in  convention, 
that  the  thing  was  impracticable ;  other  embarrassments  pre- 
sented themselves. 

Was  the  President  to  be  appointed  by  the  legislature  ?  Was. 
he  to  continue  a  certain  time  in  office,  and  afterward  was  he  to 
become  Inelegible  ? 

To  have  the  executive  officers  dependent  upon  the  legislative, 
would  certainly  be  a  violation  of  that  principle,  so  necessary  to 
preserve  the  freedom  of  republicks,  that  the  legislative  and  ex- 
ecutive powers  should  be  separate  and  independent.  Would  it 
have  been  proper,  that  he  should  be  appointed  by  the  Senate  ? 
I  apprehend,  that  still  stronger  objections  could  be  urged  against 
that — cabal — ^intrigue,  corruption— every  thing  bad  would  have 
been  the  necessary  concomitant  of  every  election. 

To  avoid  the  inconveniences  already  enumerated,  and  many 
others  that  might  be  suggested,  the  mode  before  us  was  adopted. 
By  it  we  avoid  corruption,  and  we  are  little  exposed  to  the 
lesser  evils  of  party  and  intrigue  ;  and  when  the  government 
shall  be  organized,  proper  care  will  undoubtedly  be  taken  to 
counteract  influence  even  of  that  nature — ^the  constitution,  with 
the  same  view  has  directed,  that  the  day  on  which  the  electors 
shall  give  their  votes,  shall  be  the  same  throughout  the  United 
States.  I  flatter  myself  the  experiment  vnll  be  a  happy  one  for 
our  country. 
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The  ehoiee  of  this  officer  k  brought  aii  nearly  home  to  th^ 
people  as  is  praeticable ;  with  the  approbation  of  the  state-legie- 
latares,  the  people  may  elect  with  only  one  remove  ;  for ''  each 
state  shall  appoint,  in  such  manner  as  the  legislature  thereof 
may  direct,  a  number  of  electors  equal  to  the  whole  number  oi 
senators  and  representatives,  to  which  the  state  may  be  entitled 
in  Congress."  Under  this  regulation,  it  will  not  be  easy  to  cor- 
rupt the  electors,  and  there  will  be  little  time  or  oppoftunity  for 
tumult  or  intrigue.  This,  Sir,  will  not  be  tike  the  electi<ms  of  a 
Potish  diet,  begun  in  noise  and  ending  in  bloodshed. 

If  gentlemen  will  look  into  this  article,  and  read  ibr  them- 
selves, they  will  find,  that  there  is  no  well  grounded  reason  to 
suspect  the  President  will  1m  th«  tool  ofthe  9envte.  ^  The  Pre> 
sident  shall  be  commander  in  chief  of  the  army  and  navy  of  the 
United  States,  and  of  the  militia  of  the  several  states,  when 
called  into  the  actual  service  of  the  United  Statea.  He  may  re- 
quire the  opinion  in  writing  of  the  principal  officers  in  each  of 
the  executive  departments,  upon  any  subject  relative  to  the 
duties  of  their  respective  o^ces ;  and  he  shall  have  power  to 
grant  reprieves  and  pardons,  for  oflfences  against  the  United 
States."  Must  the  President,  after  all,  be  called  the  tool  of  the 
Senate  ?  I  do  not  mean  to  insinuate,  that  he  has  more  powers 
than  he  ought  to, have,  but  merely  to  declare,  that  they  are  of 
such  a  nature,  as  to  place  him  above  expressions  of  contempt 

There  is  another  power  of  no  small  magnitude,  entrusted  to 
this  officer :  '<  he  shall  toke  care,  that  the  laws  be  futhf uUy  ex- 
ecuted." 

I  apprehend,  that  in  the  administration  of  this  government, 
it  will  not  be  found  necessary  for  the  Senate  always  to  sit  I 
know  some  gentlemen  have  insinuated  and  conjectured,  that  this 
will  be  the  case,  but  I  am  inclined  to  a  contrary  opinion,  If  they 
had  employment  every  day,  no  doubt  but  it  might  be  the  wish 
of  the  Senate,  to  continue  their  session ;  but  from  the  nature  of 
their  busioess,  I  do  not  think  it  will  be  necessary  for  them  to 
attend  longer  than  the  House  of  Representatives.  Besides  their 
legislative  powers,  they  possess  three  others,  viz.  trying  impeach- 
ments— concurring  in  making  treaties,  and  in  appointing  officers. 
With  regard  to  their  power  in  making  treaties,  it  is  of  impor- 
tance, that  it  should  be  very  seldom  exercised — ^we  are  happily 


Digitized  by  VjOOQIC 


421 

remoTed  from  tbe  vortex  of  European  politicks,  and  the  fiwer, 
and  the  more  simple  our  negociations  with  European  powers, 
the  better  thej  will  be  ;  if  sach  be  the  case,  it  will  be  but  once 
in  a  number  of  years,  that  a  single  treaty  will  come  before  the 
Senate  I  think,  therefore,  that  on  this  account  it  will  be  unne- 
cessary to  sit  constantly.  With  regard  to  the  trial  of  impeach- 
ments, I  hope  it  is  what  will  seldom  happen.  In  this  observa- 
tion, the  experience  of  the  ten  last  years  support  me.  Now 
there  is  only  left  the  power  of  concurring  in  the  appointment  of 
officers ; — but  care  is  taken,  in  this  constitution,  that  this  branch 
of  business  may  be  done  without  their  presence— the  President 
is  authorised  to  fill  up  all  vacancies,  that  may  happen  during 
the  recess  of  the  Senate,  by  granting  commissions,  which  shall 
expire  at  the  end  of  their  next  session.  So  that  on  the  whole 
the  Senate  need  not  sit  longer  tban  the  House  of  Representa- 
tives, at  the  public  expense  ;  and  no  doubt  if  apprehensions  are 
entertained  of  the  Senate,  the  House  of  Representatives  vrill  not 
provide  pay  for  them,  one  day  longer  than  is  necessary.  But 
what,  it  will  be  asked,  is  this  great  power  of  the  President  ?  He 
can  fill  the  offices  only  by  temporary  appointments.  True ;  but 
every  person  knows  the  advantage  of  being  once  introduced  into 
an  office ;  it  is  often  of  more  imporlancie  than  the  highest  recom- 
mendation. 

Having  now  done  with  the  legislative  and  executive  branches 
of  this  government,  I  shall  just  remark,  that  upon  the  whole  of 
the  executive,  it  appears  that  the  gentlemen  in  opposition  state 
nothing  as  exceptionable,  but  the  deficiency  of  powers  in  the 
President;  but  rather  seem  to  allow  some  degree  of  political  me- 
rit in  this  department  of  government 

I  now  proceed  to  the  judicial  department;  and  here,  Mr.  pre- 
sident, I  meet  an  objection,  I  confess  I  had  not  expected ;  and  it 
Bcems  it  did  not  occur  to  the  honourable  gentleman  (Mr.  findley) 
who  made  it,  until  a  few  days  ago. 

He  alleges,  that  the  judges,  under  this  constitution,  are  not 
rendered  sufficiently  independent,  because  they  may  hold  other 
offices ;  and  though  they  may  be  independent  as  judges,  yet  their 
other  office  may  depend  upon  the  legislature.  I  confess.  Sir, 
this  objection  appears  to  me,  to-be  a  little  wire-drawn  in  the  first 
place ;  the  legislature  can  appoint  to  no  office,  therefore  the  de^ 


Digitized  by 


Google 


422 

pMidiiKsa  <»oii]d  net  be  on  them  for  tbe  oflloo,  Imt  tmth^r  on  the 
Fretident  and  Senate ;  bat  then  these  eenntit  add  the  salaty,  be- 
eause  no  money  can  be  appropriated,  but  in  consequence  fif  m, 
law  of  the  United  States.  Vo  sinecure  can  be  bestowed  oti  anj 
judge,  but  by  the  concurrence  of  the  whole  legislature  and  of 
the  President ;  and  I  do  not  think  this  an  eirent  that  will  proba^ 
bly  happen. 

It  is  true,  that  there  is  a  provision  made  in  the  constitutioD 
of  Pennsylvania,  that  the  judges  shall  not  be  allowed  to  hold  any 
ether  office  whatsoever ;  and  I  believe  they  are  expressly  forbid- 
den to  sit  in  Congress;  but  this,  Sir,  is  not  introduced  as  a  prin- 
eiple  into  this  constitution.  There  are  many  states  in  the  union, 
whose  constitutions  do  not  limit  the  usefulness  of  their  best  men, 
or  exclude  them  from  rendering  such  services  to  their  country^ 
for  which  they  are  found  eminently  qualified.  Hew  York^  Ikr 
from  restricting  their  chancellor,  or  judges  of  the  Supreme 
Court,  from  a  seat  in  Congress,  expressly  provide  for  sending 
them  there  on  extraordinary  occasions.  In  Connecticut,  tbe 
judges  are  not  precluded  from  enjoying  other  offices.  Judges 
from  many  states  have  sat  in  Congress.  Now  it  is  not  to  be  ex> 
peeted,  that  eleven  or  twelve  states  are  to  change  their  sentiments 
and  praetioeron  this  subj^ot,  to  acoommodttte  themselves  to  Penn- 
sylvania. 

It  is  again  alleged  against  this  system,  that  the  powers  of 
the  judges  are  too  extensive  ;  but  I  will  not  trouble  you,  Sir, 
with  a  repetition  of  what  I  had  the  honour  of  delivering  the  other 
day;  I  hope  the  result  of  thoM  arguments  gave  satisfBustion,  and 
proved  that  the  judicial  were  commensurate  with  the  legi«lative 
powers;  that  they  went  no  further,  and  that  they  ought  to  go 
so  far. 

The  laws  of  Congres  being  made  for  the  union,  no  particular 
state  can  be  alone  aflfected,  and  as  they  are  to  provide  for  the 
general  purpores  of  the  union,  so  ought  they  to  have  the  means 
of  making  the  provisions  effectual,  over  all  that  country  included 
within  the  union. 

Eodem  Die,  1787,  P.  M. 
Mb.  Wilson. — I  shall  now  proceed^  Mr.  president,  to  notice 
the  remainder  of  the  objections  that  have  been  suggested,  by 
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the  hononr^bk  g«|tl0|iien   who  ojipote  the  •ytliuii  naw  be- 
fore yovL. 

We  have  been  told,  Sir,  by  the  honourable  member  f^om 
Fayette  (Mr.  Smilie) ''  that  the  trial  by  jury  was  iuiemded  to  be 
given  up,  and  the  eivil  law  wa«  intended  to  be  introduced  into  iti 
place,  in  civil  caset." 

Before  a  sentiment  of  this  kind  was  hazarded,  I  think,  Sii^ 
the  gentleman  ought  to  be  prepared  with  better  proof  in  its  sup* 
port,  than  any  he  has  yet  attempted  to  produce.  It  is  a  charge. 
Sir,  not  oii\y  unwarrantable,  but  cruel ;  the  idea  of  such  a  things 
I  believe,  never  entered  into  the  mind  of  a  jingle  member  of  that 
convention;  and  I  believe  further,  that  they  never  suspected 
there  would  be  found  within  the  United  States,  a  single  person 
that  was  capable  of  making  such  a  charge.  If  it  should  be  well 
founded.  Sir,  they  must  abide  by  the  consequences,  but  if,  as  I 
trust  it  will  fully  appear,  it  is  ill  founded,  then  he  or  they  who 
make  it  ought  to  abide  by  the  consequenceB. 

Trial  by  jury  forms  a  large  field  for  investigation,  and  nume- 
rous volumes  are  written  on  the  subject ;  those  who  are  well  ac- 
quainted with  it  may  employ  much  time  in  its  discussion ;  but  in 
a  country  where  its  excellence  is  so  well  understood,  it  may  not 
be  necessary  to  be  very  prolix  in  pointing  them  out.  For  my 
pait,  I  shall  confine  myself  to  a  few  observations  in  reply  to  the 
objections  that  have  been  suggested. 

The  member  from  Fayette  (Mr.  Smilie)  has  laboured  to  in- 
fer, that  under  the  articles  of  confederation,  the  Congress  pos^ 
sessed  no  appellate  jurisdiction ;  but  this  being  decided  against 
him,  by  the  words  of  that  instrument,  by  which  is  granted  to 
Congress  the  power  of  <<  establishing  courts  for  receiving  and 
determining,  finally,  appeals  in  all  cases  of  capture  ;"  he  next 
attempts  a  distinction,  and  allows  the  power  of  appealing  ftrom 
the  decisions  of  the  judges,  but  not  from  the  verdict  of  a  jury; 
but  this  is  determined  against  him  also,  by  the  practice  of  the  , 
states ;  for  in  every  instance  which  has  occurred,  this  power  has  . 
been  claimed  by  Congress,  and  exercised  by  the  Court  of  Ap* 
peals ;  but  what  would  be  the  consequence  of  allowing  the  doo* 
trine  for  which  he  contends?  Would  it  not  be  in  the  power  of  a 
jury,  by  their  verdict,  to  involve  the  whole  union  in  a  war  ?  They 
may  condemn  the  property  of  a  neutral,  or  otherwise  infHnge 
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the  law  of  nations ;  in  this  case  ought  their  verdiet  to  be  without 
revisal  ?  Nothing  can  be  inferred  from  this,  to  prove  that  trials 
bj  jury  were  intended  to  be  given  up.  In  MassachosettSy  and 
all  the  eastern  states,  their  causes  are  tried  bj  juries,  though 
thej  acknowledge  the  appellate  jurisdiction  of  Congress. 

I  think  I  ant  not  now  to  learn  the  advantages  of  a  trial  by 
jury ;  it  has  excellencies  that  entitle  it  to  a  superiority  over  any 
other  mode,  in  cases  to  which  it  is  applicable. 

Where  jurors  can  be  acquainted  with  the  characters  of  the 
parties,  and  the  witnesses,  where  the  whole  cause  can  be  brought 
within  their  knowledge  and  their  view,  1  know  no  mode  of  in- 
vestigation equal  to  that  by  a  jury ;  they  hear  every  thing  that 
u  alleged  ;  they  not  only  hear  the  words,  but  they  §ee  and  mark 
the  features  of  the  countenance ;  they  can  judge  of  the  weight 
due  to  such  testimony  ;  and  moreover,  it  is  a  cheap  and  expedi- 
tious manner  of  distributing  justice.  There  is  another  advantage 
annexed  to  the  trial  by  jury ;  the  jurors  may  indeed  return  a 
mistaken  or  ill-founded  verdict,  but  their  errors  cannot  be  sys> 
tematical. 

Let  us  apply  these  observations  to  the  objects  of  the  judicial 
department,  under  this  constitution.  1  think  it  has  been  shown 
already,  that  they  all  extend  beyond  the  boundi  of  any  particular 
state ;  but  further,  a  great  number  of  the  civil  causes  there  enu- 
merated, depend  either  upon  the  law  of  nations,  or  the  marine 
law,  that  is,  the  general  law  of  mercantile  countries.  Now,  Sir, 
in  such  causes,  I  presume  it  will  not  be  pretended  that  this  mode 
of  depision  ought  to  be  adopted ;  for  the  law  with  regard  to  them 
is  the  same  here  as  in- every  other  country,  and  ought -to  be  ad- 
ministered in  the  same  manner.  There  are  instances,  in  which 
I  think  it  highly  probable,  that  the  trial  by  jury  will  be  found 
proper ;  and  if  it  is  highly  probable  that  it  will  be  found  proper, 
is  it  not  equally  probable,  that  it  will  be  adopted  ?  There  may 
be  causes  depending  between  citizens  of  different  states,  and  u 
trial  by  jury  is  known  and  regarded  in  all  the  states,  they  will 
certainly  prefer  that  mode  of  trial  before  any  other.  The  Con- 
gress will  have  the  power  of  making  proper  regulations  on  this 
subject,  but  it  was  impossible  for  the  convention  to  have  gone  ' 
.  minutely  into  it ;  but  if  they  could,  it  must  have  been  very  im- 
proper, because  alterations,  as  I  observed  before,  might  have 
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beea  neeenary ;  sad  wfafttever  the  c^avention  might  have  done 
would  have  e<Hitmued  unaltered,  unleas  l^y  an  aHeration  of  the  . 

'  constitution.  Besides ;  there  was  another  difficulty  with  regard 
to  this  subject.  In  some  of  the  states  they  have  Courts  of  Chan- 
cery, and  other  appellate  jurisdictions,  and  those  states  are  as 
attached  to  that  mode  of  distributing  justice,  as  those  that  have 
none  are  to  theirs. 

I  have  desired,  repeatedly,  that  honourable  gentlemen,  who 

'  find  fftult,  would  be  good  enough  to  point  out  what  they  deem 
to  be  an  improvement.  The  member  from  Westmoreland  (Mr. 
Findley)  tells  us,  that  the  trial  between  citizens  of  different 
states,  ought  to  be  by  a  jury  of  that  state  in  which  the  cause  of 
action  arose.  Now  it  is  easy  to  see,  that  in  many  instances,  this 
would  be  very  improper  and  very  partial;  for  beside  the  different 
manner  of  collecting  and  forming  juries  in  the  several  states,  t)ie 
plaintiff  comes  from  another  state ;  he  comes  a  stranger,  unknown 
as  to  his  character  or  mode  of  life,  while  the  dther  party  is  in 
the  midst  of  his  friends,  or  perhaps  his  dependants.  Would  a 
trial  by  jury  in  such  a  case  ensure  justice  to  the  stranger?  But 
again ;  I  would  ask  that  gentleman,  whether,  if  a  great  part  of 
his  fortune  was  in  the  hands  of  some  person  in  Rhode  Island,  he 
would  wish,  that  his  action  to  recover  it,  should  be  determined 
by  a  jury  of  that  country,  under  its  present  circumstances  ? 

The  gentleman  from  Fayette  (Mr.  Smilie)  says,  that  if  the 
convention  found  themselves  embarrassed,  at  least  they  might, 
have  done  thus  much,  they  should  have  declared,  that  the  sub- 
stance should  be  secured  by  Congress ;  this  would  be  saying  no^ 
thing  unless  the  cases  were  particularized. 

Mr.  8milik.-^I  said  the  convention  ought  to  have  declared, 
that  the  legislature  should  establish  the  trial  by  jury  by  proper 
regulations. 

Mr.  Wilson.— The  legislature  shall  establish  it  by  proper 
regulations !  So  after  all,  the  gentleman  has  landed  us  at  the  very 
point  from  which  we  set  out.  He  wishes  them  to  do  the  very 
thing  they  have  done,  to  leave  it  to  the  discretion  of  Congress 
The  fact.  Sir,  is,  noticing  more  could  be  dope. 
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It  k  w«ll  known^  tbat  tiiere  are  tonie  otaes  Ibat  AovM  tM 
eome  beforo  juries ;  ^lere  mre  otters,  that  m  soiae  of  ^IAm  stales, 
never  cone  before  juries,  and  in  these  states  n^iere  tiiey  do  oeaie 
before  them,  appeals  are  fovnd  aecessary,  the  facts  re-exaBmed, 
ttid  the  verdict  of  the  jury'sometisies  set  «iside ;  but  I  thi^  in 
«11  eases,  where  the  eauee  has  come  originally  befmre  a  jurj,  thai 
the  last  examination  ought  to  be  before  a  jorj  likewise. 

The  power  of  faavisg  appellate  jiirisdieti<m,  as  to  laets,  has 
^beea  innited  upon  as  a  proof,  **  that  the  convention  inimtded  to 
give  ap  the  trial  by  jury  in  civil  cases,  and  to  introduce  the  civil 
tow."  I  have  already  declared  my  own  opinion  on  tins  point, 
end  have  shown,  not  merely,  that  it  is  fomided  on  reason  aad 
authority.  The  express  declaration  of  Congress*  is  to  the  same 
purpose :  they  insist  upon  this  power,  as  requisite  to  preserve  ^ibe 
peace  of  the  union  ;  certainly,  therefore,  it  ought  always  to  be 
possessed  by  the  head  of  the  confederacy. 

We  are  told,  as  an  additional  proof,  that  the  trial  by  jury 
was  intended  to  be  given  up,  **  that  appeals  are  unknovni  to  the 
common  law ;  that  the  term  is  a  civil  law  term,  and  vrith  it  tiie 
civil  law  is  intended  to  be  introduced."  I  confess  I  was  a  good 
deal  surprised  at  this  observation  being  made ;  for  Blackstone, 
in  the  very  volume  which  the  honourable  member  (Mr.  SmiKe) 
had  in  his  hand,  and  read  us  several  extracts  from,  has  a  chapter 
entitled  «  of  proceeding  in  the  nature  of  appeak:"  and  in  that 
chapter  says,  that  the  principal  method  of  redness  for  erroneous 
judgments,  in  the  King's  Courts  of  Record,  is  by  writ  of  errour  to 
some  superior  «  Court  of  Appealyf  Now,  it  is  well  known,  that 
his  book  is  a  commentary  upon  the  common  law.  Here  then  is  a 
strong  refutation  of  the  assertion,  "  that  appeals  are  unknown  to 
the  common  law." 

I  think  these  were  all  the  circumstances  adduced  to  show  the 
truth  of  the  assertion,  that  in  this  constitution,  the  trial  by  jury 
vwts  intended  to  be  given  up  by  the  late  convention  in  framing 
it.  Has  the  assertion  been  proved  ?  I  say  not,  and  the  allega- 
tions offered,  4f  they  apply  at  all,  apply  in  a  contrary  direction. 
I  ftm  glad  that  this  objection  has  been  stated,  because  it  is  a  sub- 
ject upon  which  the  enemies  of  this  constitution  have  much  in- 
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We  have  bow  bid  an  opyovCiun^  of  iWTfiti(ritittg  ik 
Ailly,  and  the  result  is,  that  there  is  no  ^^undatieB  for  the 
eharge,  hat  it  must  proceed  £k»b  igeecaace,  or  aenething 
worse. 

1  go  OB  to  aBother  ob|>eeliaB,  vdueh  has  bees  taken  to  this 
ejsteiB,  ^  that  the  expense  of  thegeaeial  govenmieBt  end  of  the 
etate-tgoyerBBieBto,  will  be  too  great,  aad  that  the  aitiaens  wiU 
net  be  able  to  support  them."  If  the  stete-goTenuBOBts  acB  to 
oontiBoe  as  eooiberjome  and  expensive  as  tb^  have  hkherte 
been,  I  confiMis  it  would  be  distressing  to  add  to  their  ezpensee, 
and  yet  it  might  be  necessarjF ;  but  I  think  I  etm  draw  a  diferent 
eonelusion  on  this  subject,  from  more  ooi^jectBres  ften  one.  The 
edititionai  revenue  to  be  raised  by  a  general  gevemment,  wiE  he 
more  than  suffimnt  for  the  additimial  expense:  aad  a  ^^leat 
pert  of  that  revenue  may  be  so  oomlaived,  as  not  to  be  taken 
from  the  citizens  of  this  cosntry :  for  I  am  not  of  epmioB,  that 
the  consumer  always  pays  the  impost  that  is  laid  on  ia^rted 
articles ;  it  is  paid  sometimes  by  the  importer,  and  sometimes 
by  the  foreign  merchant  who  sends  them  to  ua  Had  a  chity 
of  this  nature  been  laid  at  the  time  of  the  peace,  the  greatest 
part  of  it  would  have  been  the  contribution  of  fnreigners^  Be- 
sides, whatever  is  paid  by  the  citiaeBS>  i»  a  vokmtary  pa^- 

I  think.  Sir,  it  would  be  very  easy  and  laudable,  to  lessen  tiie 
expenses  of  the  state  governments.  I  have  been  told,  (and  per- 
haps it  is  not  very  Ux  from  the  truth)  that  there  are  tmo  thou- 
S4md  members  of  assembly  in  the  several  states ;  the  business 
of  revenue  is  done  in  consequence  of  requisitioBS  from  Congress, 
and  whether  it  is  furnished  or  not,  it  commonly  becomes  a  sub- 
ject of  discussion.  Now  wh^i  this  business  is  executed  by  the 
legislature  of  the  United  States,  I  leave  it  to  those  who  are  ac- 
quainted with  the  expense  of  long  and  Arequent  sessions  of  as- 
sembly, to  determine  the  great  saving  that  will  take  phfse*  hat 
me  appeal  to  the  citisens  of  Pennsjdvania,  how  much  time  is 
taken  up  in  this  state  every  year,  if  not  every  session,  in  pro-  ' 
viding  for  the  payment  of  ma  amaai^  interest  due  on  her  funded 
debt.  Inhere  will  be  many  sources  of  revenue,  and  many  oppor- 
tunities for  economy,  when  the  business  of  finance  shall  be  ad* 
ministered  under  one  government ;  the  funds  will  be  more  ftih- 
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dootive,  and  the  taxes,  in  aH  probalnlit j,  lets  bnribeuiome  then 
they  are  now. 

I  proceed  to  another  objection,  that  is  taken  against  the 
power  given  to  Congrets,  of  raising  and  keeping  op  etandhig 
armies.  I  confess  1  have  been  surprised  that  this  objection  was 
ever  made,  hot  I  am  more  so  that'it  is  still  repeated  and  insisted 
upon.  I  have  taken  some  pains  to  inform  myself  how  the  other 
governments  of  the  world  stand  with  regard  to  this  power;  and 
the  result  of  my  inqtnry  is,  that  there  is  not  one  which  has  not 
the  power  of  raising  and  keeping  np  standing  armies.  A  go- 
vernment without  the  power  of  defence !  It  is  a  solecism. 

1  well  reoollett  the  principle  insisted  upon  by  the  patriotick 
body  in  Great  Britain  ;  it  is,  that  in  time  of  peace,  a  standing 
army  ought  not  to  be  kept  up,  without  the  consent  of  Parhamdnt. 
Their  only  apprehension  appears  to  be,  that  it  might  be  dan- 
gerous, was  the  army  kept  up  without  the  concurrence  of  the 
representatives  of  the  people.  Sir,  we  are  not  in  the  mUlenium. 
Wars  may  happen— and  when  they  do  happen,  who  is  to  have 
the  power  of  collecting  and  appointing  the  foroe  then  become 
immediately  and  indispensably  necessary  ? 

It  is  not  declared  in  this  constilution,  that  the  Congress  shM 
raise  and  support  armies.  No,  Sir,  if  they  are  not  driven  to  it 
by  necessity,  why  should  we  suj^se  they  would  do  it  by  choice, 
any  more  than  the  representatives  of  the  same  citisena,  in  the 
state  legislatures?  For  we  must  not  lose  sight  of  the  great  prin- 
ciple upon  which  this  work  is  founded.  The  authority  here  given 
to  the  general  government,  flows  from  the  same  source,  as  that 
placed  m  the  legislatures  of  the  several  states. 

It  may  be  frequently  necessary  to  keep  up  standing  armies  in 
time  of  peace.  The  present  Congress  have  experienced  the  ne- 
cessity ;  and  seven  hundred  troops  are  just  as  much  a  standing 
army  as  seventy  thousand.  The  principle  which  sustains  them 
is  precisely  the  same..  They  may  go  further,  and  raise  an  army, 
vnthout  communicating  to  the  publiek  the  purpose  for  which  it  is 
raised.  On  a  particular  occasion,  they  did  this — When  the  com- 
motions existed  in  Massachusetts,  they  gave  orders  for  enlisting 
an  additional  body  of  two  thousand  men.  I  believe  it  is  not 
generally  known,  on  what  a  perilous  tenure  we  held  our  freedom 
and  independence  at  that  period.    The  flames  of  internal  insur- 
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tection  were  ready  to  hamt  out  in  every  qtiarter ;  ^ley  were 
formed  by  the  correspondents  of  some  state-officers  (to  whom>aii 
allusion  was  made  on  a  former  day)  and  from  one  end  to  the 
other  of  the  continent,  we  walked  on  asfaes^  concealing  fire  be- 
neath onr  feet ;  and  ought  Congress  to  be  deprived  of  power  to 
prepare  for  the  defence  and  safety  of  onr  country  ?  Ought  they 
to  be  restrained  from  arming,  until  they  divulge  the  motive  whicb 
induced  them  to  arm  ?  1  believe  the  power  of  raising  and  keep- 
ing up  an  army,  in  time  of  peace,  is  essential  to  every  govern- 
ment. No  government  can  secure  its  eitisens  against  dangers, 
internal  and  external,  without  possessing  it,  and  sometimes  car* 
Tying  it  into  esecution.  I  confess  it  is  a  pow^y  in  the  exercise  of 
which  all  wise  and  moderate  governments  will  be  %g  prudent  and 
forbearing  as  possible.  When  we  consider  the  situation  of  tbe 
United  States,  we  must  be  ^satisfied,  that  it  will  be  necessary  to 
ke0p  up  some  troops  for  the  proteotmn  of  the  western  frontiers, 
and  to  secure  our  interest  in  the  internal  navigation  of  that 
eeuntry.  It  will  be  not  only  neoesssry,  but  it  will  be  economical 
on  the  great  scale.  Our  enemies  finding  us  invulnerable,  will 
not  attack  us,  and  we  shall  thus  prevent  the  occasion  for  larger 
standing  armies.  I  am  now  led  to  consider  another  charge  that 
is  brought  against  this  system. 

It  is  said,  that  Congress  should  not  possess  the  power  of  cal^ 
ling  out  the  militia,  to  execute  the  laws  of  the  union,  suppress 
insurrections  and  repel  invasions,  nor  the  President  have  tiie 
command  of  them,  when  called  out  for  such  purposes.    * 

I  believe  any  gentleman  who  possess  military  experience  will 
inform  you,  that  men  without  a  uniformity  of  arms,  accoutre- 
ments and  discipUne,  are  no  more  than  a  mob  in  a  camp ;  that^ 
in  the  field,  instead  of  assisting,  they  interfere  with  one  another. 
If  a  soldier  drops  his  musket,  and  his  companion,  unfumilihed 
with  one,  takes  it  up,  it  is  of  no  service,  because  his  cartridges 
do  not  fH  it.  By  means  of  this  system,  a  uniformity  of  arm^  and 
disci^Hine  will  prevail  throughout  the  United  States. 

I  really  expected  that  for  this  part  of  the  system  at  least,  the 
^mers  of  it  would  have  received  plaudits,  instead  of  censures, 
as  they  here  discover  a  strong  anxiety  to  have  this  body  put 
upon  an  efibetive  footing,  and  theHby,  in  a  great  measure, 
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i»  Mipenade  the  ntcmi^  of  raifiBg,  or  kMpiag  up, 
•raiias. 

The  militia  fonoed  under  this  s jiUm,  and  trained  bjr  the  ie- 
imal  8tatefl|  will  be  sneh  a  bulwark  of  interaal  stireogth,  at  to 
prevent  the  attaeks  of  finreign  enemiet.  I  have  been  told,  tfail 
about  the  year  1744,  an  attaek  was  intended  bjr  Franee  i^on 
Massachoietts  Baj,  but  waa  given  op  on  reading  the  militia  law 
of  that  province. 

If  a  single  state  could  deter  an  enemy  from  such  attempts, 
what  influence  will  the  proposed  arrangement  have  up(m  Xk^  diC- 
ftrent  powers  of  Europe  ? 

In  every  point  of  view,  this  regulation  is  calculated  to  pro* 
duee  the  best  effects.  How  powerful  and  respectable  must  the 
body  of  militia  appear,  under  general  and  uniform  rsgwlatiens  J 
How  diijointed,  weak  and  inefficient  are  they  at  present)  I  ap- 
peal to  military  experience  for  the  truth  of  my  observations.. 

The  next  objecticm,  8ir,  is  a  serious  one  indeed ;  it  vpas  made* 
by  the  honourable  gentleman  from  Fayette  (Mr.  Smilie)  ^  the 
convention  knew  this  was  not  a  free  government,  otherwise  they 
would  not  have  asked  the  powers  of  the  purse  and  sword."  I 
would  beg  to  ask  the  gentleman,  what  free  govemmMit  he  knows 
that  has  not  the  powers  of  both  ?  There  was  indeed  a  govern* 
ment  under  which  we  unfortunately  were  for  a  few  years  past, 
that  had  them  not,  but  it  does  now  exist  A  government  without 
those  powers,  is  one  of  the  improvements  with  which  o]^esition 
vrish  to  astonish  mankind. 

Have  not  the  freest  government  those  powers  ?  And  are  they 
not  in  the  fullest  exercise  of  them  ?  This  is  a  thing  so  clear,  that 
really  it  is  impossible  to  find  facts  or  reason  more  clear,  in  order 
to  illustrate  it  Can  we  create  a  government  without  the  power 
to  act ;  how  can  it  act  without  the  assistsace  of  men?  And  how 
are  men  to  be  procured  without  being  paid  for  their  services  ?  Is 
not  the  one  power  the  consequence  of  the  other? 

We  are  told,  and  it  is  the  last  and  heaviest  charge,  '^  that 
ibM  government  is  an  aristocracy,  uid  was  itUended  so  to  be  by 
the  late  convention  ;"  and  we  are  told  (the  truth  of  which  is  not 
disputed)  that  an  aristocratical  government  ia  incompatible  with 
freedom.    I  hope,  before  this  charge  is  believed,  some  stronger 
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\  ymSk  be  given  in  support  of  H,  thta  any  tint  lurve  yet 
been  prodaoed. 

The  kte  oonvention  were  eMombied  to  devise  some  plan  for 
Ite  seeurity,  taftty  und  bappinoM  oC  the  people  of  the  United 
ftlatea ;  if  they  have  devised  a  plan,  that  robs  them  of  tfa^ 
power,  and  oonstitotes  an  aritftoeracy,  they  are  the  parricides  of 
tbeir  country,  mad  oQgjbtt  to  be  punished  as  such.  What  part  of 
tiiis  system  is  it  that  warrants  the  charge? 

What  i»  an  aristocratick  government?  I  had  the  honour  of 
giving  a  definition  of  it  at  the  beginning  of  our  debates ;  it  is, 
Sir,  the  government  of  a  few  over  the  many,  elected  by  them- 
wrives,  or  possessing  a  share  in  the  government  by  inheritance, 
or  in  consequence  of  territorial  rights,  or  some  quality  indepen- 
dent of  the  choice  of  the  peopTe ;  this  is  an  aristocracy,  and  this 
constitution  is  said  to  be  an  aristocratical  form  of  government, 
and  it  is  also  said  that  it  was  intended  so  to  be  by  the  members 
of  the  late  convention  who  framed  it.  What  peculiar  rights  have 
been  reserved  to  any  class  of  men,  on  any  occasion  ?  Does  even 
the  first  magistrate  of  the  United  States  draw  to  himself  a  single 
privilege,  or  security  that  does  not  extend  to  every  person 
tiiroughout  the  United  States?  Is  there  a  single  distinction  a^ 
tached  to  him  in  this  system,  more  than  there  is  to  the  lowest 
oflleer  in  the  republick  ?  Is  there  an  office  from  which  any  one  set 
of  men  whatsoever  are  excluded  ?  Is  there  one  of  -any  kind  in 
this  ^stem  but  is  as  open  to  the  poor  as  to  the  rich  ?  To  the 
inhabitant  of  the  country,  as  well  as  to  the  inhabitant  of  the 
city?  And  are  the  places  of  honour  and  emoluments  confined  to 
a  few  ?  And  are  these  few  the  members  of  the  late  convention  ? 
Have  they  made  any  particular  provisions  in  favour  of  them- 
selves, their  relations,  or  their  posterity  ?  If  they  have  committed 
their  country  to  the  demon  of  aristocracy,  have  they  not  com- 
mitted themselves  also,  with  every  thing  they  held  near  and  dear 
to  them  ? 

Far,  &r  other  is  the  genius  of  this  system.  I  have  had  al- 
ready the  honour  of  mentioning  its  general  nature ;  but  I  will 
repeat  it,  Sir.  In  its  principle,  it  is  purely  democretical ;  but 
its  parts  are  calculated  in  such  manner,  as  to  obtain  those  ad- 
vantages also,  which  are  peculiar  to  the  other  forms  of  govern- 
ment in  other  countries.    By  appointing  a  single  magistrate,  we 
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aaoore  strcngth,  Tigonry  energy  ail^  resp(Mibifitjr  in  tile  es«ni- 
iive  department.  By  appointing  a  Senate^  Uie  members  of  whieli 
are  elected  for  six  jears,  yet  by  a  rotation  already  tak^i  notice 
o^  they  are  changing  every  second  year,  we  secure  the  benefit 
of  experience,  while,  on  the  other  hand,  we  avoid  the  inconva* 
niences  that  arise  from  a  long  and  detached  e^tablishoieDt.  This 
body  is  periodically  renovated  from  the  people,  like  a  tree, 
which,  at  the  ptoper  season,'  receives  its  nourishment  firom  its 
parent  earth. 

In  the  other  branch  of  the  legislature,  the  House  of  Repre- 
sentatives, shall  we  not  have  the  advantages,  of  benevolence 
and  attachment  to  the  people,  whose  immediate  representatives 
they  are? 

A  free  government  has  often  been  compared  to  a  pyramid 
This  allusion  is  made  with  peculiar  propriety  in  the  system  be- 
fore you ;  it  is  laid  on  the  broad  basis  of  the  people .  its  powers 
gradually  rise,  while  they  are  f^nfined,  in  propordon  as  they 
ascend,  until  they  end  in  that  most  permanent  of  all  forma. 
When  you  examine  all  its  parts,  they  will  invariably  be  found  to 
preserve  that  essential  mark  of  Ihree  governments — a  chain  of 
connection  with  the  people. 

Such,  Sir,  is  the  nature  of  this  system  of  government ;  and 
the  important  question  at  length  presents  itself  to  our  view. 
Shall  it  be  jratified,  or  shall  it  be  rejected  by  this  convention  ?  In 
order  to  enable  us  still  further  to  form  a  judgment  on  this  truly 
momentous  and  interesting  point,  on  which  all  we  have  or  can 
have  dear  to  us  on  earth,  is  materially  depending,  let  us  for  a 
moment  consider  the  consequences  that  will  result  from  one  or 
the  other  measure.  Suppose  we  reject  this  system  of  govern- 
ment,  what  will  be  the  consequence  ?  Let  the  farmer  say,  he 
whose  produce  remains  unasked  for ;  nor  can  he  find  a  single 
market  for  its  consumption,  thoqgh  his  fields  are  blessed  with 
luxnriant  abundance.  Let  the  manufacturer  and  let  the  mechaaick 
say,  they  can  feel  and  tell  their  feelings.  Go  along  the  wharves 
of  Philadelphia,  and  observe  the  melancholy  silence  that  reigns. 
I  appeal  not  to  those  who  enjoy  places  and  ^abundance  under  th^ 
present  government;  they  may  well  dilate  upon  the  easy  and 
happy  situation  of  our  country.  Let  the  merchants  tell  you*  what 
is  our  commerce;  let  them  say,  what  has  been  their  situation^ 
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anee  the  retmn  ef  peae6 ;  an  era  which  thej  might  hare  ex- 
pected would  furnish  additional  sources  to  our  trade,  and  a  con- 
tinuanoe,  and  eTen  an  increase  to  their  fortunes.  Have  these 
ideas  been  reahsed,  or  do  they  not  lose  some  of  their  capital  in 
every  adventure,  and  continue  the  unprofitable  trade  from  yeat 
to  year,  subsisting  under  the  hopes  of  happier  times  under  an 
efficient  general  goVemment  ?  The  ungainful  trade  carried  on  by 
our  merchants,  has  a  baneful  in£uence  on  the  interests  of  the 
manufacturer,  the  mechanick,  and  the  farmer,  and  these  I  ht- 
lieve  are  the  chief  interests  of  the  people  of  the  United  States. 

I  will  go  further — -is  thcro  now  a  government  among  us  that 
ean  do  a  single  act,  that  a  national  government  ou^ht  to  dp  ?  Is 
there  any  power  of  the  United  States  that  can  command  a  single 
shiUiiq;?  This  is  a  plain  and  a  home  question. 

Congress  may  recommend,  they  can  do  more,  they  may  re* 
quire,  but  they  must  not  proceed  one  step  ftirther. — If  things  are 
bad  now,  and  that  they  are  not  worse,  is  only  ovnng  to  hopes  of 
improvement,  or  change  in  the  system,  will  they  become  better 
when  those  hopes  are  disappointed?  We  have  been  told,  by 
honourable  gentlemen  on  this  floor  (Mr.  Smriie,  Mr.  Findley  and 
Mr.  Whitehiil)  that  it  is  improper  to  urge  this  kind  of  argifment 
ia  favour  of  a  new  system  of  government,  or  against  the  old  one: 
unfortunately,  Sir,  these  things  are  too  severely  felt  to  be 
omitted  ;  the  people  feel  them ;  they  pervade  all  classes  of  dti-^ 
sens,  and  every  situation  from  New  Hampshire  to  Georgia  ;  the 
argument  of  necessity  is  the  patriot's  defence,  as  well  as  the  ty« 
rant's  plea* 

Is  it  likely,  Shr,  that  if  this  system  of  government  is  rejected, 
a  better  iHll  be  framed  and  adopted?  I  will  not  expatiate  on  this 
Kibject,  but  I  beheve  many  reasons  will  suggest  themselves,  to 
prove  that  such  an  expectation  would  be  illusory.  If  a  better 
could  be  obtained  at  a  future  time,  is  there  any  thing  essentially 
wrong  in  this  ?  I  go  further,  is  there  any  thing  wrong  that  can- 
not be  amended  more  easily  by  the  mode  pointed  out  in  the  sys- 
tem itself,  than  could  be  done,  by  calling  convention  after  con- 
vention, before  the  organization  of  the  government.  Let  us  now 
turn  to  the  oonse(|nenoes  that  will  result  if  we  assent  to,  and  ra- 
^  the  instrument  before  you.  I  shall  trace  them  as  concisely  as 
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I  can,  because,  I  have  trespassed  already  too  long  on  the  pafcienc* 
and  indulgence  of  the  house. 

^  I  stated  on  a  former  occasion  one  important  advantage ;  by 
adopting  this  system,  we  become  a  if  ation  ;  at  presoit  we  ave 
not  one.    Can  we  perform  a  single  national  act  ?  Can  we  do  any 

thing  to  procure  tis  dignity,  or  to  preserve  peace  and  tranquillity  ? 

^Can  we  relieve  the  distress  of  our  eitisens  ?  Can  we  provide  for 
their  welfare  or  happiness  ?  The  powers  of  our  govomment  aie 
mere  sound.  If  we  offur  to  treat  vnth  a  nation,  we  receive  this 
humiliating  answer.  "You  cannot  in  propriety  of  language 
make  a  treaty — because  you  have  no  power  to  execute  it"  Can 
we  borrow  money  ?  There  are  too  many  examples  of  unfortunate 
creditors  existing,  both  on  this  and  the  other  side  of  the  Atlan- 
lick,  to  expect  success  from  this  expedient — But  could  we  bor- 
row money,  we  cannot  command  a  fund,  to  enable  us  to  pay  ei- 
ther  the  principal  or  interest;  for,  in  instances  where  our  friends 
have  advanced  the  principal,  they  have  been  obliged  to  advance 
the  interest  also,  in  order  to  prevent  the  principal  from  being 
annihilated  in  their  hands  by  depreciation.  Can  we  raise  an  ar- 
my ?  The  prospect  of  a  war  is  highly  probable.  The  accounts  we 
receive  by  every  vessel  from  Europe,  mention,  that  the  highest 
exertions  are  making  in  the  ports  and  arsenals  of  the  greatest 
mariUme  powers ;  but,  whatever  the  consequence  may  be,  are 
we  to  lay  supine  ?  We  know  we  are  unable  under  the  articles  of 
confederation  to  exert  ourselves,  and  shall  we  continue  so  until  a 
stroke  be  made  on  our  commerce,  or  we  see  the  debarkation  of 
a  hostile  army  on  our  unprotected  shores  ?  Who  will  guarantee 
that  our  property  will  not  be  laid  waste,  that  our  tovms  will  not 
be  put  under  contribution,  by  a  small  naval  force,. and  subjected 
to  all  the  horrour  and  devastation  of  vmv  ?  May  not  this  be  done 
without  opposition,  at  least  eflfectual  opposition,  in  the  present 
situation  of  our  country?  There  may  be  safety  over  the  App^ 
lachian  mountains,  but  there  can  be  none  on  our  sea-coast  With 
what  propriety  can  we  hope  our  flag  will  be  respected,  while  we 
have  not  a  single  gun  to  fire  in  its  defence  ? 

Can  we  expect  to  make  internal  improvement,  or  accomplish 
any  of  those  great  nati<mal  objects,  which  I  formerly  alluded  to» 
when  we  cannot  find  money  to  remove  a  single  rock  out  of  a 
river  ? 
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Thif  fystem;  Sir,  will  at  least  make  tis  a  nation,  ai)d  put  it  in 
tbe  power  of  the  union  to  act  as  such.  We  will  be  considewd 
as  suQh  bj  ev^  nation  in  the  world.  We  will  regain  the  con* 
ftdenee  of  our  Mrn  citizens,  and  command  the  respect  of  others. 

As  we  shall  become  a  nation,  I  trust  that  we  shall  also  form 
a  national  character ;  and  that  this  character  will  be  adapted  to 
the  principles  and  genius  of  our  system  of  government,  as  yet 
we  possess  none-^-our  language,  manners,  customs,  habits  and 
dress^  depend  too  much  upon  those  of  other  countries.  Every 
nation -in  these  respects  should  possess  originality ;  there  are  not 
on'  any  part  of  the  globe  finer  qualities,  for  forming  a  national 
character,  than  those  possessed  by  the  children  of  America.  Ac- 
tivity, perseverance,  industry,  laudable  emulation,  docility  in  ac- 
foiring  information,  firmness  in  adversity,  and  patience  and  mag- 
nanimity under  the  greatest  hardsbips ;  from  these  materials, 
what  a  respectable  national  character  may  be  raised !  In  addition 
to  this  character,  I  think  there  is  strong  reason  to  believe,  that 
America  may  take  the,  lead  in  literary  improvements  and  na- 
tional importance.  This  is  a  subject,  which  I  confess,  I  have 
spent  much  pleasing  time  in  considering.  That  language.  Sir, 
which  shall  become  most  generally  known  in  the  civilized  world, 
will  impart  great  importance  over  the  nation  that  shall  use  it 
The  language  of  the  United  States  will,  in  future  times,  be  dif- 
fused over  a  greater  extent  of  country,  than  any  other  that  we 
now  know.  The  French,  indeed,  have  made  laudable  attempts 
towards  establishing  a  universal  language,  but,  beyond  the 
boundaries  of  France,  even  the  French  language  b  not  spoken 
by  one  in  a  thousand.  Besides,  the  freedom  of  our  country,  the 
great  improvements  she  has  made  and  ¥^11  make  in  the  science 
of  government,  will  induce  the  patriots  and  literati  of  every 
nation,  to  read  and  understand  our  writings  on  that  subject,  and 
hence  it  is  not  improbable  that  she  will  take  the  lead  in  political 
knowledge. 

If  we  adopt  this  system  of  government,  I  think  we  may  pro- 
mise security,  stability  and  tranquillity  to  the  governments  of  the 
different  states.  They  will  not  be  exposed  to  the  danger  of  com- 
petition on  questions  of  territory,  or  any  other  that  have  hereto- 
fore disturbed  them.  A  tribunal  is  here  founded  to  decide,  justly 
and  quietly,  any  interfering  claim ;  and  now  is  accomplished, 
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what  the  great  mind  of  Htnry  the  fourth  of  Ftancahadin  cotttem- 
plation,  a  sj^ttem  of  government,  for  large  and  reepectahle  doai- 
nionSy  united  and  honnd  together  in  peace,  under  a  superintend- 
ing Mad,  hy  which  all  their  diflferences  may  he  aeccnnmodated, 
without  the  destrucUon  of  the  human  race !  We  are  told  hj 
Sully,  that  this  was  the  favourite  pursuit  of  that  good  King  dop- 
ing the  last  years  of  his  Ufe,  and  he  would  prohahly  have  carried 
it  into  execution,  had  not  the  dagger  of  an  assasrin  deprived  the 
world  of  his  valuahle  li£a.  I  have,  with  pleasing  emotioi^  seen 
the  wbdom  and  heneficenee  of  a  less  efficient  power  under  the 
articles  of  confederation,  in  the  determination  of  the  e<mtrover8j 
hetween  the  states  of  Pennsylvania  and  Connecticut ;  hul,  1  hav^ 
lamented,  that  the  authority  of  Congress  did  not  extend  to  extes- 
guish,  entirely,  the  spark  which  has  kindled  a  dangerous  Ikuom 
in  the  district  of  Wyoming. 

Let  gentlemen  turn  their  attention  to  the  amaaing  conse- 
quences which  this  principle  will  have  in  this  extended  country— 
the  several  states  cannot  war  with  each  oUier;  the  generd 
government  is  the  great  arhiter  in  contentions  hetween  thtm; 
the  whole  force  of  the  union  can  he  called  forth  to  reduce  an 
aggressor  to  reason.  What  a  happy  exchange  for  the  di^ointed 
contentious  state-sovereignties ! 

The  adoption  of  this  system  vrill  also  secure  us  from  danger, 
and  procure  us  advantages  fi^m  foreign  nations.  This  in  oar 
situation,  is  of  great  consequence.  We  are  still  an  inviting  oh- 
ject  to  one  European  power  at  least,  and,  if  we  cannot  defend 
ourselves  the  temptation  may  hecome  \oo  alluring  to  he  resisted. 
I  do  not  mean,  that,  with  an  efficient  government,  we  should  mix 
with  thb  commotions  of  Europe.  No,  Sir,  we  are  happily  re^ 
moved  from  them,  and  are  not  ohliged  to  throw  ourselves  into 
the  scale  with  any.  This  system  will  not  hurry  us  into  war,  it 
is  calculated  to  guard  against  it  It  will  not  he  in  the  power  <^ 
a  single  man,  or  a  single  body  of  men,  to  involve  us  in  such  dis- 
tress, for  the  important  power  of  declaring  war,  is  vested  in  the 
legislature  at  large ; — ^this  declaration  must  he  made  with  the 
concurrence  of  the  House  of  ftepresentatives :  from  this  circum- 
stance we  may  draw  a  certain  conelusion,  that  nothing  hut  our 
national  interest  can  draw  us  into  a  war.  I  cannot  forbear,  on 
this  occasion,  the  pleasure  of  mentioning  to  you  the  sentiments 
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9l  Ibe  gMal  ftnd  benevotent  aum  whMe  vailit  I  liftvi  aliM^y 
qooted  on-  analhar  subject;  Mr.  Neckar,  has  addressed  this 
•ooatry,  in  language  important  and  applicable  in  the  strietest 
degree  to  its  situation  and  to  the  present  snbjeot  Speaking  ef 
ymuty  and  the  great  caution  that  all  nations  ought  to  use  in  order 
to  avoid  its  calamities. — ^  And  jou,  rising  nation,  says  he,  whom 
generous  efforts  have  freed  from  the  joke  of  £urope  !  Let  the 
universe  be  struck  with  still  greater  reverence  at  the  sight  of 
the  privileges  jou  have  acquired,  bj  seeing  jou  oontipually  em- 
ployed for 'the  pubHek  feHcity :  do  not  offor  it  as  a  sacrifti^e  at  the 
unsettled  shrine  of  political  ideas,  and  of  the  deceitful  combina- 
^ns  of  warlike  ambition  ;  avoid,  or  at  least  delay  participating 
in  the  passions  of  our  hemisphere ;  make  yenr  own  advantage 
of  the  knowledge  whi^  experience  akme  has  given  t*  our  old 
age,  a|id  preserve  Ibr  a  long  time,  the  simplicity  of  childhood : 
in  short,  honour  human  nature,  by  showing  that  when  left  to 
its  own  feelings,  it  is  still  capable  of  those  virtues  that  maintaia 
foblick  order,  and  of  that  prudence  which  insures  publiek  traih 
quillity." 

Permit  me  to  ofier  one  consideiaUon  more  that  ought  to  i*- 
duce  our  acceptance  of  this  system.  I  foel  myself  lost  in  the 
contemplation  of  its  magnitude.  By  adapting  thie  system,  we 
shall  probably  lay  a  foundation  for  erecting  temples  of  Hberty, 
in  every  part  of  the  earth.  It  has  been  thought  by  mai^,  that 
on  the  success  of  the  struggle  America  has  made  for  freedom^ 
will  depend  the  exertions  of  the  brave  and  enUghtent d  of  other 
nations.  The  advantages  resulting  from  this  system,  vnll  not  be 
confined  to  the  United  States :  it  will  draw  from-  Burope,  many 
.worthy  characters,  who  pant  for  the  enjoyment  of  fkeeddm.  It 
will  induce  princes,  in  order  to  preserve  their  subjects,  to  restore, 
to  them  a  portion  of  that  liberty  of  which  they  may  have  for 
many  ages  been  deprived.  It  will  be  subservient  to  the  great  de- 
signs of  providence,  with  regard  to  this  globe ;  the  multiplication 
of  mankind,  their  improvement  in  knowledge,  and  their  advrace- 
ment  in  happiness. 

Ma.  M^Kban. — Sir,  yen  have  under  your  eonsidemtion  a  raat^ 
ter  of  very  great  weight  and  importance,  not  only  to  the  present 
generation  but  to  posterity ;  for  where  the  rights  and  liberties 
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0f  the  people  are  eoseenied,  there  certifaily  it  is  fit  to  proeeed 
with  the  atmost  caution  and  regard.  You  have  done  so  hitherto. 
The  power  of  this  convention,  heing  derived  from  the  people  of 
F^nnsjlvania,  hy  a  poMitive  and  voluntary  grant,  canno*  he  tt- 
tended  farther  than  what  this  positive  grant  hath  conveyed. — 
XoQ  have  heen  chosen  hy  the  people,  for  the  sole  purpose  of 
^^  assenting  to  and  ratifying  the  constitution,  pr<^osed  for  the  fu- 
ture government  of  the  United  States,  with  respeet  to  their  ge- 
neral and  common  concerns'*,  or  of  rejecting  it  It  is  a  saere4 
trust;  and,  as  on  the  one  hand,  you  ought  to  weigh  well  the  inno- 
vations it  will  create  in  the  governments  of  the  inifivi^al  states, 
and  the  dangers  which  may  arise  hy  its  adoption  ;  so  upon  the 
other  hand,  you  ought  fully  to  consider  the  benefits  it  may  pro- 
mise, and  the  consequences  of  a  rejection  of  it  Yon  have 
hitherto  acted  strictly  conformably  to  your  delegated  power ; 
you  have  agreed,  that  a  single  question  can  come  before  you; 
and  it  has  been  accordingly  moved,  that  you  resolve,  **  to  assent 
to  and  ratify  this  constitution.''^  Three  weeks  have  been  spent  in 
hearing  the  objections  that  have  been  made  against  it,  and  it  is 
now  time  to  determine,  whether  they  are  of  such  a  nature  as  to 
overbalance  any  benefits  or  advantages  that  mayl^e  derived  to 
the  state  of  Pennsylvania  by  your  accepting  it 

Sir,  I  have  as  yet  taken  up  but  little  of  your  time ;  notwith- 
standing this,  I  will  endeavour  to  contract  what  occurs  to  me  on 
^e  subject:  and  in  what  I  have  to  offer,  I  shall  observe  this 
method ;  I  will  first  consider  the  arguments  that  have  been  used 
against  this  constitution,  and  then  give  my  reasons,  why  I  am 
for  the  motion. 

The  arguments  against  the  constitution  are,  I  think,  chiefly 
these. 

First.  That  the  elections  of  representatives  and  senators 
are  not  frequent  enough  to  ensure  responsibility  to  their  consti* 
tuents. 

Second,  That  one  representative  for  thirty  thousand  persons 
is  too  few. 

Third,  The  senators  have  a  share  in  the  appointment  of  cer- 
tain officers,  and  are 'to  be  the  judges  on  the  impeachment  of 
such  officers.  This  is  blending  the  executive  with  the  legislative 
and  judicial  department,  and  is  likely  to  screen  the  offenders  inf* 
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peaohedy  beemuse  of  the  eoncurrence  of  a  majori^  of  the  Senate 
m  their  appoiiitment 

Fourth,  That  the  Congress  may  by  law  depriye  the  electors 
of  a  fMT  choice  of  their  representatives,  by  fixing  improper  times^ 
places  and  modes  of  electi<m.    r 

Fifth,  That  the  powers  of  Congress  are  too  large,  particiv 
larly  in  laying  internal  taxes  and  excises,  because  they  may  lay 
excessive  taxes,  and  leave  nothing  for  the  support  of  the  state- 
governments. 

In  raising' and  supporting  armies,  and  that  the  appropria- 
tion of  money  for  that  use,  should  not  be  for  so  long  a  term  as 
two  years. , 

In  calling  forth  the  militia  on  necessary  occasions ;  because 
they  may  call  them  from  one  end  of  the  continent  to  the  other, 
and  wantonly  harass  them :  besides  they  may  coerce  men  to 
act  in  the  militia,  whose  consciences  are  against  bearing  arms  in 
any  case. 

In  making  all  laws  whi^  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers,  and  all  other  powers 
vested  by  this  constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  officer  thereof 

And  in  declaring,  that  this  constitution,  and  the  laws  of  the 
United  States  which  shall  be  made  in  pursuance  thereof  and  all 
treaties  made,  or  which  shall  be  made,  under  the  authority  of 
the  United  States,  shall  be  the  supreme  law  of  the  land. 

That  migration  or  importation  of  such  persons,  as  any  of  the 
states  shall  admit,  shall  not  be  prohibited  prior  to  1806,  nor  a 
tax  or  duty  imposed  on  such  importation  exceeding  ten  dollars 
for  each  person. 

Sixth,  That  the  whole  of  the  executive  power  is  not  lodged 
in  the  President  alone,  so  that  there  might  be  one  responsible 
person. 

That  he  has  the  sole  power  of  pardoning  offences  against  the 
United  States,  and  may  therefore  pardon  traitors,  for  treasons 
committed  in  consequence  of  his  own  ai^bitious  and  wicked  pro- 
jects, or  those  of  the  Senate. 

That  the  vice-president  is  a  useless  officer,  and  being  an  ex- 
ecutive officer,  is  to  be  president  of  the  Senate,  and  in  case  of  a 
division  is  to  have  the  casting  vote. 
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lli09mUh.  The  judkial  power  shall  be  vested  in  one  i 
Court.  An  objection  is  made,  that  the  eompensm^ion  for  the 
services  of  the  judges  shall  not  be  diminiih€d  during  their  con- 
tinuance in  office,  and  this  is  contrasted  with  the  compensation 
to  the  President,  which  is  to  be  neither  inereoisd  nor  diml- 
niihed  during  the  period  for  which  he  shall  have  been  eketod : 
but  that  of  the  judges  may  be  increased,  and  the  judge  maj  hold 
other  offices  of  a  lucrative  nature,  and  his  judgment  be  tberel^ 
warped. 

That  in  all  the  eases  enumerated,  except  where  the  Supreme 
Court  has  original  jurisdiction, ''  they  shall  have  appM«it0  juria- 
diction,  both  as  to  law  and  facts,  with  such  exceptions',  and  under 
such  regulations  ^»  the  Congress  shall  make.''  From  henee  is 
inferred  that  the  trial  by  jury  is  not  secured. 

That  they  have  jurisdiction  between  dtixens  of  diffsrent 
states. 

Eighth.  That  there  is  no  bill  or  declaration  of  rights  in  this 
constitution. 

Ninth.  That  this  is  a  con9olidaiiim  of  the  several  states,  and 
not  a  eonfederation. 

Tenth.  It  is  an  arittocraey^  and  was  intended  to  be  so  by 
the  framers  of  it. 

The  first  objection  that  I  heard  advanced  against  this  consti- 
tution, I  say.  Sir,  was  that  the  elections  of  representatives  and 
senators  are  not  frequent  enough  to  ensure  responsibility  to  their 
constituents. 

This  is  a  subject  that  most  men  differ  about,  but  there  are 
.more  considerations  than  that  of  mere  responsibility.  By  this 
system  the  House  of  Representatives  is  composed  of  persons, 
chosen  every  second  year  by  the  people  of  the  several  states ;  and 
the  senators  every  six  years  by  the  legislatures :  whether  the  one 
or  the  other  of  these  periods  are  of  too  long  duration.  Is  a  ques- 
tion to  which  various  answers  will  be  given;  some  persons  are  • 
of  opinion  that  three  years  in  the  one  case,  and  seven  in  the 
other,  would  be  a  more  eligible  term,  than  that  adopted  in  this 
constitution.  In  Great  Britain,  we  find  the  House  of  Commons 
elected  for  seven  years ;  the  House  of  Lords  is  perp^ual,  and  the 
King  never  dies.  The  Parliament  of  Ireland  is  octennial,  in  va- 
rious other  parU  of  the  British  dominions,  the  House  of  Repre- 
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«eiitative8  are  during  the  royal  pleasure,  and  have  been  conti- 
nued twenty  years ;  this.  Sir,  is  a  term  undoubtedly  too  long  In 
a  single  state,  I  think  annual  elections  moat  proper,  but  then 
there  ought  to  be  more  branches  in  the  legislature  than  one.  An 
annual  legislature  possessed  of  supreme  power,  may  be  properly 
termed  an  annual  despotism — and,  like  an  individual,  they  are 
subject  to  caprice,  and  act,  as  party -spirit  or  spleen  dictates ; 
benoe  that  instability  to  our  laws,  which  is  the  bane  of  republi- 
can governments.  The  framers  of  this  constitution  wisely  divided 
the  legislative  department,  between  two  houses  subject  to  the 
qualified  negative  of  the  President  of  the  United  States,  though 
this  government  embraces  only  enumerated  powers.  In  a  single 
state,  aimual  elections  may  be  proper,  the  more  so,  when  the 
legislative  powers  extend  to  all  cases ;  but  in  such  an  extent  of 
country  as  the  United  States,  and  when  the  powers  are  circum- 
scribed, there  is  not  that  necessity,  nor  are  the  objects  of  the 
general  governments  of  that  nature  as  to  be  acquired  immediately, 
by  every  capacity.  To  combine'  the  various  interest  of  thirteen 
dtflSsrent  states,  requires  more  extepsive  knowledge  than  is  neces« 
sary  for  the  legislature  of  any  one  of  them;  two  years  are  there- 
fore little  enough,  for  the  members  of  the  House  of  Representa- 
tives to  make  themselves  fully  acquainted  with  the  views,  the 
habits  and  the  interests  of  the  United  States.  With  respect  to 
the  Senate,  when  we  consider  the  trust  reposed  in  them,  we  can- 
not hesitate  to  pronounce,  the  period  assigned  to  them  is  short 
enough ;  they  possess,  in  common  with  the  House  of  Represen- 
tatives, legislative  power,  with  its  concurrence  they  also  have 
power  to  declare  war ;  they  are  joined  with  the  President  in 
concluding  treaties ;  it  therefore  behoves  them  to  be  conversant 
wiUi  the  politicks  of  the  nations  of  the  world,  and  the  disposi- 
tions of  the  sovereigns,  and  their  ministers ; — this  requires  much 
reading  and  attention.  And  believe  me,  the  longer  a  man  bends 
his  study  to  any  particular  subject,  the  more  likely  he  is  to  be 
master  of  it.  Experience  and  practice  will  assist  genius  and 
education.  I  therefore  think  the  time  allowed,  under  this  system, 
to  both  houses,  to  be  extremely  proper.  This  objection  has  been 
made  repeatedly,  but  it  can  only  have  weight  with  those  who 
are  not  at  the  pains  of  thinking  on  the  subject  When  any 
thing.  Sir,  new  or  great,  is  done,  it  is  very  apt  to  create  a  fer- 
No.  XV.  Q 
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ment  among  thoie  out  of  doom,  who  m  tbf  j  otanol  ihi»y» 
•ntor  into  tho  dopth  and  wiidom  of  eooniols,  «rt  too  api  to  o«h 
tore  what  they  do  not  understand ;  upon  a  Httfe  refleetiom  and 
•zperience,  the  people  often  ind  that  to  be  a  gingidtr  HUumg 
which  at  first  thej  deemed  a  mne. 

8$eonA  ''  That  one  repreientotlve  for  thli^  thonand  p» 
foneif  too  few." 

There  wiU  be,  Sir,  rix^-fite  in  the  Honee  of  S^siaenteimi 
and  twentynz  in  the  Senate,  in  all  ninety•aQ^  who  together  wfth 
the  President,  are  to  make  laws  in  the  setwr^l  parttootor  metteis 
intnisted  to  them,  and  whieh  are  all  tnnmerated  «nd  eipraeied, 
I  think  the  number  soffieient  at  the  prtatnt,  and  in  three  jean^ 
time,  whena  oensos  or  aotaal  enumeration  must  td;e plaee,  the j 
will  be  increased,  and  in  less  than  twent j-fi?e  josm  they  will  be 
more  than  double.  With  respect  to  tUs,  di  Arent  genHemm  in 
the  soTeral  states  will  differ,  and  at  last  the  opimoii  of  Ae  ma* 
joritj  must  gorem. 

Third,  **The  senators  have  a  share  in  the  appointment  of 
certain  officers,  and  are  to  be  the  judges  on  tiie  in^Maehoeiit  of 
such  officers.  This  is  blending  the  executive  wi^  ttie  legislatini 
and  judicial  department,  and  is  likely  to  screen  the  (^fenders  im- 
peached,  because  of  the  concurrence  of  a  minority  of  the  senate 
in  their  appointment" 

The  President  is  to  nominate  to  office,  and  with  the  advioe 
and  consent  of  the  Senate  appoint  officers,  so  thet  he  is  the  ree- 
ponsible  person,  and  when  any  such  impeachment  shdl  be  tried, 
it  is  more  than  probable,  that  not  one  of  the  Senate,  who  ooncur- 
red  in  the  appointment,  will  be  a  senator,  for  the  seatsof  a  tiurd 
part  are  to  be  vacated  every  two  years,  and  of  all  in  six. 

As  to  the  senators  having  a  share  In  the  executive  power,  so 
far  as  to  the  appointment  of  certain  officers,  I  do  not  know  where 
this  restraint  on  the  President  could  be  more  safo^y  lodged.  Some 
may  think  a  privy-counsellor  might  have  been  chosen  by  eveiy 
state,  but  this  could  little  mend  the  matter  if  any,  and  it  woidd 
be  a  considerable  additional  expense  to  the  people.  Nor  need 
the  Senate  be  under  any  necesdty  of  sitting  constantly,  as  hes 
been  alleged,  for  there  is  an  express  provision  made  to  enable 
the  President  to  fill  up  all  vacancies  that  may  happen  during 
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tteir  TiBiii;  Um  ooauniiiioat  to  «avire  ftt  the  tod  of  th«  Atxt 

MffiDll. 

Am  to  ionptiMltfMntt,  tlii  ot^tion  ii  modi  tlrongM  aguntt 
tlie  ■oprMii  tibioittm  eouMil  of  Pauwyl^uiia. 

The  Hovse  of  Lords  in  OrMt  Biitaki,  are  judges  in  the  last 
resort  In  all  eivil  eaoses,  asd  besides  have  the  power  of  trying 
lilipeaehments. 

On  the  trial  of  iapeaelimeaits,  the  setiators  are  to  mder  the 
saaetioa  of  an  oa^  or  afflnnatien,  besides  the  other  ties  npon 
HMm  to  do  jnstioe;  and  tiie  bias  is  more  likely  to  be  against  the 
offiew  aoeesed»  than  in  his  lavpnr,  for  tiiere  are  always  more 
fersons  dieobHged  than  the  eontrary  iHien  an  office  is  given 
away,  and  the  expeetants  of  oOee  aye  mote  nnmerons  than  the 
poisBssors^ 

<'  Fowrth  That  the  Ckmgress  may  by  law  depriTO  the  elec- 
tors of  a  fair  ehoiee  of  their  reprssenlatjresy  by  fixing  improper 
times,  places  and  modes  of  electlim.* 

Bviery  liease  of  RepresenUtiTes  are  of  neoesnty  to  be  the 
jodges  of  the  elections,  returns  and  qoaliiloations  of  iu  own  mem- 
bers. It  is  therefore  Aeir  provinee,  as  well  as  dnty,  to  seci  that 
they  are  fkirly  chosen,  and  are  the  legal  members;  for  Uus  per- 
poae,  it  is  proper  they  should  have  it  in  their  power  to  provide, 
tliat  the  times,  places  and  manner  of  election^  should  be  sock  as 
to  ensure  free  and  foir  ^ectiona 

Annual  Congrm  are  expressly  secured  ;  ^ey  have  only  a 
power  given  to  them,  to  take  care,  that  the  Bleetiom  shall  be  at 
convenient  and  suitable  limes  and  places,  oondocted  in  a  proper 
manner ;  and  I  cannot  discover  why  we  may  not  intrust  these 
particulars  to  the  representatives  of  the  Unitod  States,  with  as 
much  s^ety  as  to  those  of  the  individual  states. 

in  some  states  the  electors  voto  viva  vocs,  in  others,  by  bal- 
lot; they  ought  to  be  uniform,  and  the  elections  held  on  the 
same  day  throughout  the  United  States,  to  prevent  corruption  or 
undue  influence.  Why  are  we  to  suppose,  that  Congress  will 
make  a  bad  use  of  this  power,  more  than  the  representatives 
in  the  several  states  P 

It  is  said  ''  that  the  powers  of  Congress,  under  this  constitu- 
^on,  are  too  large,  particularly  in  laying  intomal  taxes  and  ex- 
cises, because  they  may  lay  excessive  taxes,  and  leave  nothing 


Digitized  by  VjOOQIC 


444 

for  the  support  of  the  state-gorerniiieiitt.''  Sir,  no  doobt  but  ymM 
will  discover,  on  contideratioo,  the  neoessity  of  extending  tlieee 
powers  to  the  government  of  the  union.  If  thaj  have  to  borrow 
money,  they  are  certainly  bound  in  honour  and  oonaeienee  to  pay 
the  interest,  untU  they  pay  the  principal,  as  well  to  the  foreign 
as  to  the  domestick  creditor ;  it  therefore  becomes  oar  duty  to 
put  it  in  their  power  to  be  honest  At  present,  Sir,  this  is  not  the 
case,  as  experience  has  fully  shown.  Congress  have  eoHoited  and 
required  the  several  states  to  make  provision  for  these  purposes ; 
has  one  state  paid  its  quota  ?  I  believe  not  one  of  them ;  and 
what  has  been  the  result?  Foreigners  have  been  compelled  to 
advance  money,  to  enable  us  to  pay  the  interest  due  them  on 
what  they  furnished  to  Congress  during  the  late  war.  I  trust, 
we  have  had  experience  enough  to  eonviaee  us,  that  Congress 
ought  no  longer  to  depend  upon  the  force  of  requisition.  1  heard 
it  urged,  that  Congress  ought  not  to  be  authorised  to  collecl 
taxes,  until  a  state  had  refused  to  comply  wHh  this  requisition. 
Let  us  examine  this  position.  The  engagements  entered  into  by 
the  general  government,  render  it  necessary  that  a  ceitain  sum 
shall  be  paid  in  one  year;  notwitstanding  this,  they  must  not 
have  power  to  collect  it  until  the  year  expires,  and  then  it  is  too' 
late.  Or  is  it  expected  that  Congress  would  borrow  the  defi- 
ciency ?  Those  who  lend  us  in  our  distress,  have  little  encourage- 
ment to  make  advances  again  to  our  government ;  but  give  the 
power  to  Congress  to  lay  such  taxes  as  may  be  just  and  neces- 
sary, and  publick  credit  will  revive ;  yet,  because  they  have  die 
power  to  lay  taxes  and  excise,  does  it  follow  that  they  must  f 
For  my  part,  I  hope  it  may  not  be  necessary ;  but  if  it  is,  it  is 
much  easier  for  the  citisens  of  the  United  States  to  contribute 
their  proportion,  than  for  a  few  to  bear  the  weight  of  the  whole 
principal  and  interest  of  the  domestick  debt;  and  there  is  perfect 
security  on  this  head,  because  the  regulation  must  equally  affect 
every  state,  and  the  law  must  originate  vrith  the  immediate  re- 
presentatives of  the  people,  subject  to  the  investigation  of  the 
state-representatives.  But  is  the  abuse  an  argument  against  the 
use  of  power  ?  I  think  it  is  not ;  and,  upon  the  whole,  I  think 
this  power  wisely  and  securely  lodged  in  the  hands  of  the  gene- 
ral government ;  though  on  the  first  view  of  this  work,  I  wsm  oi 
opinion  they  might  have  done  vrithout  it ;  but.  Sir,  on  reflection. 
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I  9m  flatisAM  that  it  10  not  only  propw,  but  that  oar  political 
•alvmtion  may  depend  apon  the  exercise  of  it. 

The  next  objection  is  agauiat  **  the  power  of  raising  and  sop- 
porting  armies,  and  the  appropriation  of  money  for  that  nse^ 
should  not  be  for  so  long  a  term  as  two  years."  Is  it  not  neces- 
sary that  the  authority  superintending  the  general  concerns  of 
the  United  States,  should  have  the  power  of  raising  and  armies? 
Are  we.  Sir,  to  stand  defenceless  amidst  conflicting  nations? 
Wars  are  inevitable,  but  war  cannot  be  declared  without  the 
consent  of  the  immediate  representatives  of  the  people ;  there 
must  also  originate  the  law  which  appropriates  the  money  for 
the  support  of  the  army,  yet  they  can  make  no  appropriation  for 
a  longer  term  than  two  years ;  but  does  it  follow  that  because 
they  m€ty  make  appropriations  for  that  ponod,  that  they  must 
or  even  wiU  do  it?  The  power  of  raising  and  supporting  armies, 
is  not  only  necessary,  but  is  enjoyed  by  the  present  Congress, 
who  also  judge  of  the  expediency  or  necessity  of  keeping  them 
up.  In  En^and  there  is  a  standing  army,  though  in  words  it  is 
engaged  but  for  one  year,  yet  is  it  not  kept  constantly  up  ?  Is 
there  a  year  that  Parliament  refuses  to  grant  them  supplies  ? 
Though  this  is  done  annually,  it  might  be  done  for  any  longer 
term.  Are  not  their  officers  commissioned  for  life?  And  when 
th0f^  exercise  ^this  power  with  so  much  prudence,  shall  the  repre- 
sentatives of  this  country  be  suspected  the  more,  because  they 
are  restricted  to  two  years  ? 

It  is  objected  that  the  powers  of  Congress  are  too  large,  be- 
cause "  they  have  the  power  of  calling  forth  the  militia  on  neces- 
sary occasions,  and  may  call  them  from  one  end  of  the  continent 
to  the  other,  and  wantonly  harass  them;  besides  they  may 
coerce  men  to  act  in  the  militia  whose  consciences  are  against 
bearing  arms  in  any  case."  It  is  true,  by  this  system,  power  is 
given  to  Congress  to  organize,  arm,  and  discipline  the  militia, 
but  every  thing  else  is  left  to  the  state-governments ;  they  are  to 
officer  a,nd  train  them:  Congress  have  also  the  power  of  calling 
them  forth,  for  the  purpose  of  executing  the  laws  of  the  union, 
suppressing  insurrections  and  repelling  invasions ;  but  can  it  be 
supposed  they  would  call  them  in  such  case  from  Georgia  to  New 
Hampshire?  Common  sense  must  oppose  the  idea. 
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▲ttotfMr  dbjMiot  liw  tdna  ftoA  tiMB  wNft  «f  «^ 
tutioii :  ''  to  make  all  laws  whioh  abatt  be  Meeaiafj  and  ] 
for  earr jiag  indo  aseevtioD  the  ibiagoiBg  pai^ian,  aad  aH  other 
powers  iMited  by  thk  conrtittttiQa  in  tbe  goymumm^  of  Ibe 
Uaited  Btalee»  or  ia  any  department,  or  oBder  thareeC'*  Ami 
kk  deeburing  ""that  ihit  eomtitirtfoii,  uA  tbe  kwa  of  Ae 
United  States  wbieh  sball  be  made  bi  pttrsuanee  tbereoC  and  all 
treaties  made,  or  wbicb  sball  be  made^  mider  tbe  aotborlty  of  tbe 
United  Sutes,  shall  be  the  sapreme  Uw  of  tbe  kndf  this  has 
at  last  been  conceded,  tiiat  thon(^  it  is  ei^lioit  eaoogli,  jet  it 
gives  to  Congress  no  fiurtber  powers  than  those  already  emiaM- 
lated.  Those  that  first  said  it  gave  te  Congress  the  power  of  siF 
perseding  the  state-goTemments,  cannot  peitist  in  it;  <br  ne 
person  can,  with  a  tolerable  Cmo,  read  the  elansss  over,«iid  iaftr 
that  soeh  may  be  the  consequence. 

Provision  is  made  that  Congress  shall  have  power  U>  prebSiil 
the  importation  of  slaves  after  the  year  1800,  bat  the  gentlemen 
in  opposition,  aocose  this  qfstem  of  a  crime,  beeanse  it  has  set 
prohibited  them  at  once.  I  snqieet  those  gentlemen  are  not  weM 
acquainted  with  the  businem  of  the  diplomatfek  body,  or  they 
vfoold  know  that  an  agreement  ndglit  be  made,  tiiat  did  net 
peHectly  accord  with  the  will  and  pleasore  of  any  one  person. 
Instead  of  finding  fralt  with  what  has  been  gained,  I  am  happy 
to  see  a  disposition  in  the  United  States  to  do  so  much. 

The  next  objections  have  been  against  the  exeoutive  power ; 
it  is  complained  of '<  because  the  whole  of  the  exeootive  power  is 
not  lodged  in  the  Prendeot  o^oim,  so  that  there  might  be  cne 
responsible  person;  be  has  the  ^$  power  of  pardoning  oflfenoss 
against  the  United  States,  and  may  therefiire  pardon  traitors,  for 
treasons  committed  in  consequence  of  his  own  ambitioiis  or 
wicked  prospects,  or  those  of  the  Senate.'' 

Observe  the  contradiction.  Sir,  in  these  two  objections;  one 
moment  the  system  is  blamed  for  not  leaving  all  execntive  a»- 
tiiority  to  the  President  ofons,  the  next  is  censored  lor  giving 
bim  the  soh  power  to  pardon  tndtors.  I  am  glad  to  hear  these 
objections  made,  because  tt  forebodes  an  amendment  in  that 
body  in  which  amendment  is  necessary.  The  President  of  the 
United  States  most  nominate  to  all  oAees,  befi>re  die  persons 
can  be  chosen;  he  here  consents  and  becomes  liable.  The  execn- 
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tetoallj  dettrojw  vefpomriliiHtj.  !!•  maj  pardon  oflbnees,  ud 
li— aft  it  it  infitrfed  that  be  may  patdoa  traitors,  for  treason  e«»- 
asHted  in  eonseqiiMce  of  bia  own  ambitioQs  and  wiefced  ]wo- 
jaets.  Tbe  eaaentiva  coonal  of  Pennsylrattia  ean  do^ie  sama. 
But  the  President  of  the  United  States  may  be  impeached  before 
the  Senate  and  ponished  far  bis'orimes. 

^  Tbe  Tiae-presidsnt  is  a  useless  oOeer  f  perhaps  tbe  govern- 
rnent  might  be  esscuted  wiOMmt  him,  but  there  is  a  neeteity 
of  having  a  person  to  preside  in  tha  Senate,  to  eotttimie  a  foB, 
geptasentation  of  eaeh  stale  in  that  body.  The  chattcdlor 
of  England  is  a  jndieba  offieer,  yet  he  sits  in  the  Homo  ot 
Lords. 

The  nsort  oki^etion  is  i^jainst  the  jndleial  department  The 
jnttmal  power  diall  be  vested  in  one  Sapreme  Court  An  ob- 
jeoftian  is  made  that  the  eompensation  for  the  servioes  <^  the 
jteidges  shall  not  be  dimuitsAsd  during  ^beir  eontinuaaee  in 
dflke,  and  this  is  oontraated  with  the  compensatton  of  the  Fresi- 
dant,  whieh  is  to  be  neither  •«frs«#ed  nor  diminished,  during 
the  period  te  which  he  shall  be  elected  But  that  of  ^e  judges 
may  be  inoreased,  and  the  judges  may  hold  other  oOees  ^  a  Ivk 
oiative  nature^  and  his  judgment  be  thereby  warped. 

Do  gentlemen  not  see  the  reason  why  this  difierenoe  is  nsadaf 
Do  they  not  see  that  the  Presid«it  is  appointed  but  for  four 
years,  whilst  the  judges  may  contmue  for  1^  if  they  shall  so 
lom^  behave  themselves  weU  ?  In  the  first  ease,  UtUe  alteration 
oan  happen  in  the  value  of  nM)ney,  but  in  the  course  of  a  man's 
life,  a  very  great  one  may  take  ]^oe  from  the  discovery  of  silver 
and  gold  mines,  and  the  great  influx  of  those  metals ;  in  whieh 
case  an  increase  of  salary  may  be  requisite.  A  sacuri^  that 
their  compensation  shall  not  be  lessened,  nor  they  have  to  look 
up  to  every  session  for  salary,  will  co^tainly  tend  to  mi^e  those 
officers  more  easy  and  independent 

*'  The  judges  may  hold  othv  offices  of  a  lucrative  nature:'' 
this  part  of  the  objeetkm  remmds  me  of  the  sefaeme  that  vsas 
f aHen  upon  in  FemMylvania,  to  prevent  asqr  peison  fvem  taking 
up  large  tracts  of  land:  a  law  was  passed  restiioling  the  pur- 
ebaser  to  a  traet  not  exceeding  tiisee  hundred' acres;  but  all  the 
diflference  it  made,  was,  that  the  land  vras  taken  v^  by  several 
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patents,  instead  of  one,  and  ^le  wealthy  cooM  proeoie,  if  thej 
chose  it,  three  thousand  acres.  What  though  the  judges  eoold 
hold  no  other  office,  might  they  not  have  hrothers,  children  and 
other  relations,  whom  they  might  wish  to  see  placed  in  the 
offices  torhidden  to  themselves  ?  1  see  no  apprehensions  that  may 
be  entertained  on  this  account 

That  in  all  cases  enumerated,  except  where  the  Supreme 
Court  has  original  jurisdietion,  *'  they  shall  have  appellate  jaris- 
diction  both  as  to  law  and  fact,  with  such  exceptions  and  under 
such  regulations  as  the  Congress  shall  make.''  From  this  is  in- 
ferred, that  the  trial  by  jury  is  not  secured  ;  and  an  objection  is 
set  up  to  the  system,  because  they  have  jurisdiction  between  citi- 
zens of  different  states.  Regulations,  under  this  head,  are  neces- 
sary, but  the  convention  could  form  no  one  that  would  have 
suited  each  of  the  United  States.  It  has  been  a  subject  of 
amaxement  to  me,  to  hear  gentlemen  contend  that  the  verdict  of 
a  jury  shall  be  without  revision  in  all  cases.  Juries  are  not  in- 
fallible because  they  are  twelve  in  number.  When  the  law  is 
so  blended  with  the  fact,  as  to  be  almost  inseparable,  may  not 
the  decision  of  a  jury  be  erroneous  ?  Yet  notwithstanding  this, 
trial  by  jury  is  the  best  mode  that  is  known.  Appellate  juris- 
diction, Sir,  is  known  in  the  common  law,  and  causes  are  re- 
moved from  inferior  courts  by  writ  of  errour  into  some  Court 
of  Appeal.  It  is  said  that  the  lord  chancellor,  in  all  cases,  sends 
down  to  the  lower  courts  vdien  he  wants  to  determine  a  fact,  but 
that  opinion  is  not  well  founded,  because  he  determines  nineteen 
out  of  twenty,  without  the  intervention  of  any  jury.  The  power 
to  try  causes  between  citizens  of  different  states,  was  thought  by 
some  gentlemen  invidious ;  but  I  apprehend  they  must  see  the 
necessity  of  it,  from  what  has  been  already  said  by  my  honour- 
able colleague. 

"  That  there  is  no  bill  or  declaration  of  rights  in  this  con- 
stitution.'' 

To  this  I  answer,  such  a  thing  has  not  been  deemed  essential 
to  liberty,  excepting  in  QreKl  Britain,  where  there  is  a  Ring  and 
a  House  of  Lords,  quite  distinct  with  respect  to  power  and  in- 
terest from  the  rest  of  the  people ;  or  in  Poland,  the  pacta  con* 
t7Sf»^a,  which  the  King  signs  before  he  is  crowned,  and  in  six 
states  of  the  American  United  States. 
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iVgt^n,  because  it  is  unnecessary ;  for  the  powers  of  Congress, 
being  derived  from  the  people  in  the  mode  pointed  oat  by  this 
constitution,  and  being  therein  enumerated  and  positively  grant- 
ed, can  be  no  other  than  what  this  positive  grant  conveys.* 

With  respect  to  executive  officers,  they  have  no  manner  of 
authority,  any  of  them,  beyond  what  is,  by  positive  grant  and 
commission,  delegated  to  them. 

''  That  this  is  a  consolidation  of  the  several  states,  and  QOt  a 
<>i>nfederation :" 

To  this  I  answer,  the  name  is  immaterial — ^the  thing  unites 
the  several  states,  and  makes  them  like  one  in  particular  in- 
stances and  for  particular  purposes,  which  is  what  is  ardently 
desired  by  most  of  the  sensible  men  in  this  country.  I  care  not, 
whether  it  is  called  a  consolidation,  confederation,  or  national 
government,  or  by  what  other  name,  if  it  is  a  good  government, 
and  calculated  to  promote  the  blessings  of  liberty,  tranquillity 
and  happiness. 

**  It  is  an  aristocracy,  and  was  intended  to  be  so  by  the 
framers  of  it :" 

Here  again,  Sir,  the  name  is  immaterial,  if  it  is  a  good  sys- 
tem of  government  for  the  general  and  common  concerns  of  the 
United  States.  But  after  the  definition  which  has  already  been 
given  of  an  aristocratick  government,  it  becomes  unnecessary  to 
repeat  arguments  to  prove  that  this  system  doei  not  establish  an 
aristocracy. 

There  have  been  some  other  small  objections  to,  or  rather 
criticisms  on  this  work,  which  I  rest  assured  the  gentlemen  who 
made  them,  will,  on  reflection,  excuse  me  in  omitting  to  notice 
them. 

Many  parts  of  this  constitution  have  been  wrested  and  tor- 
tured, in  order  to  make  way  for  shadowy  objections,  which  must 
have  been  observed  by  every  auditor.  Some  other  things  were 
said  with  acrimony ;  they  seemed  to  be  personal ;  I  heard  the 
sound,  but  it  was  inarticulate.  1  can  compare  it  to  npthing  bet- 
ter, than  the  feeble  noise  occasioned  by  the  working  of  small 
beer. 

*  Locke,  on  eivU  goTenimeBl,  rol.  S,  b.S,chap.u.»ect.l4l,  UMlckAp.xiuth,teet,  152. 

No.  XV.  R 
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It  holds  in  argument  as  well  as  nature,  that  destruetio  unius 
est  generatio  aiterius — the  refutation  of  an  argument  begets  a 
proof 

The  objections  to  this  constitution  having  been  answered, 
and  all  done  away,  it  remains  pure  and  unhurt,  and  this  alone  is 
a  forcible  argument  of  its  goodness. 

Mr.  president,  I  am  sure  nothing  can  prevail  with  me  to 
give  my  vote  for  ratifying  this  constitution,  but  a  conviction 
from  comparing  the  arguments  on  both  sides,  that  the  not 
doing  it,  is  liable  to  more  inconvenience  and  danger,  than  the 
doing  it. 

First.  If  you  do  it,  you  strengthen  the  government  and  peo- 
ple of  the  United  States,  and  will  thereby  have  the  wisdom  and 
assistance  of  all  the  states. 

Second.  You  will  settle,  establish  and  firmly  perpetuate  our 
independence,  by  destroying  the  vain  hopes  of  all  its  enemies, 
both  at  home  and  abroad. 

Third,  You  will  encourage  your  allies  to  join  with  you :  nay 
to  depend,  that  what  hath  been  stipulated  or  shall  hereafter  be 
stipulated  and  agreed  upon,  will  be  punctually  performed,  and 
other  nations  will  be  induced  to  enter  into  treaties  with  you. 

Fourth,  It  will  have  a  tendency  to  break  our  parties  and  di- 
visions, and  by  that  means,  lay  a  firm  and  solid  foundation  for 
the  future  tranquillity  and  happiness  of  the  United  States  in 
general,  and  of  this  state  in  particular. 

Fifth.  It  will  invigorate  your  commerce,  and  encourage  ship- 
building. 

Sixth,  It  will  have  a  tendency  not  only  to  prevent  any  other 
nation  from  making  war  upon  you,  but  from  offering  you  any 
wrong  or  even  insult. 

In  short,  the  advantages  that  must  result  from  it,  are  ob- 
viously so  numerous  and  important,  and  have  been  so  fiiUy  and 
ably  pointed  out  by  others,  that  it  appears  to  be  unnecessary  to 
enlarge  on  this  head. 

Upon  the  whole,  Sir,  the  law  has  been  my  study  from  my  in- 
fancy, and  my  only  profession.  I  have  gone  through  the  circle 
of  office,  in  the  legislative,  executive  and  judicial  departments 
of  government ;  and  from  all  my  study,  observation  and  expe- 
rience, I  must  declare,  that  from  a  full  examination  and  due 
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consideration  of  this  system,  it  appears  to  tne  the  best  the  world 
has  pet  seen, 

I  congratalate  you  on  the  fair  prospect  of  its  being  adopted, 
and  am  happy  in  the  expectation  of  seeing  accomplished,  what 
has  been  long  my  ardent  wish — ^that  you  will  hereafter  have  a 
SALUTARY  permahsngy,  in  magistracy  and  stability  in  the 

LAWS. 


BIOGRAPHY. 
GEN.  ALEXANDER  HAMILTON. 

[prom  the  providence  AMERICAN.] 

^*  The  publick  have  for  a  long  time  waited  for  the  biography 
of  General  Alexander  Hamilton.  They  have  a  right  to  ex- 
pect it,  and  it  is  hoped  such  expectations  will  not  be  disappointed. 
The  busts  of  that  excellent  man,  so  frequently  seen  in  the  shop 
of  the  mechanick,  in  the  counting-house  of  the  merchant,  on  the 
side-board  of  opulence,  and  in  the  closet  of  the  scholar,  are  deci- 
sive proofs  of  the  deep  interest  which  all  classes  of  the  commu- 
nity feel  in  his  character,  and  of  the  undissembled  sorrow  fof 
their  melancholy  bereavement.  A  writer  who  had  a  proper  con- 
ception of  his  character,  would  pause  before  he  entered  on  his 
biography.  He  would  doubt  the  ability  of  his  own  talents  to  do 
justice  to  that  virtue  which  now  blazes  with  such  splendourfrom 
the  grave,  when  viewed  on  the  publick  side  ;  and  which  shines 
with  so  soft  and  delicate  a  lustre  when  seen  from  the  side  that 
turns  to  the  eye,  through  the  mild  medium  of  private  and  do* 
mestick  intercourse.  Traits  so  opposite  and'  almost  irrecon- 
cileable,  save  in  Hamilton,  demand  the  efforts  of  a  master 
hand  to  expose. — Without  any  faith  in  the  dogmas  of  Lavater, 
we  will  venture  to  pronounce  the  bust  of  Hamilton  a  complete 
exposition  of  the  character  which  we  had  previously  formed  of 
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the  man.  Dravi^  a  Handkerchief  around  the  ihouth  of  the  bust, 
and  the  remnant  of  the  countenance  represents  fortitude  and  in- 
trepidity, such  as  we  have  often  seen  in  the  plates  of  Roman 
heroes.  Veil,  in  the  same  manner  the  face  and  leave  the  mouth 
and  chin  only  discemable,  and  all  this  fortitude  melts  and  va- 
nishes into  almost  feminine  softness.  The  editor  of  the  Kew 
York  Evening  Post  knew  him  well;  we  believe  him  the  only 
person  qualified  for  his  biography,  and  it  is  his  duty  to  write  it" 

Remarks. — The  very  high,  and  certainly  unmerited  compli- 
ment paid  to  myself  in  the  above  article,  has  hitherto  prevented 
its  republication  in  my  own  paper,  although  it  has  for  some  time 
been  in  my  power  to  give  the  publick  the  assurance  so  eagerly 
desired  by  the  writer  of  the  above.  But  the  world  are  now  wit- 
nessing with  astonishment  and  grief  the  malicious  attempts  to 
sully  the  posthumous  fame  of  the  purest  patriot  and  greatest 
statesman  ancient  or  modem  times,  could  boast.  But  all  will 
not  avail.  The  pame  of  Hamilton  will  survive  all  these  im- 
potent attempts  to  injure  it. 

Dunetn  in  bis  graTe ; 
"  After  life**  fltfol  Ihntr,  he  ileepi  weU ; 
**  TreatoD  has  done  his  wont ;  nor  steel,  nor  potion, 
•*  Matke  domtttick^  foreig;n  levjr,  nothing; 
"  Can  tmch  ktta  Jitrther  r 

With  what  satisfaction  do  I  now  announce  that  the  biography 
of  Hamilton  has  been  undertaken  by  one  every  way  competent 
to  the  task  !  I  am  not  at  liberty  to  mention  the  name  of  the 
biographer  or  make  any  allusions  to  him,  but  I  am  much  mis- 
taken if  the  work  will  not  be  found  to  rank  among  the  ablest  and 
most  valuable  as  well  as  interesting  productions  in  the  English 
language  Yet  impatience  is  not  to  be  gratified  by  a  hasty, 
half-digested  performance.  The  writer  is  a  man  of  too  much 
sense  and  has  too  just  an  opinion  of  the  great  importance  of  his 
subject  to  believe  he  can  dispose  of  it,  in  one,  two  or  perhaps 
seven  years.  A  classical  scholar  of  the  first  pretensions,  he  too 
justly  appreciates  the  nonum  prematur  in  annum,  to  promise 
his  work  at  any  early  period.  I  trust  a  suitable  niche  will  be  found 
for  Hamilton's  calumniator;  and  though  pity  would  willingly 
spare,  justice  urges  her  stem  claims  on  the  historian,  in  a  voice 
that  cannot  fail  to  be  audibly  heard.— [i^.  F.  Evening  Post,} 
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The  abuse,  which  we  often  perceive,  of  the  sacred  task  of 
eulogy  on  departed  worth,  has  rendered  it  almost  disgusting. 
The  disposition  so  prevalent  to  substitute  hyperbole  to  truth,  es- 
pecially when  describing  the  merits  of  departed  friends,  makes  it 
sometimes  doubtful  whether  pre  eminent  virtues  should  not  be 
left  to  form  their  own  deep  and  solemn  eulogies  in  the  minds  of 
those  who  were  witnesses  of  them.  But  it  is  difficult,  if  not  im- 
possible to  restrain  our  feelings,  and  every  man  who  is  profoundly 
impressed  with  the  extraordinary  merits  of  a  deceased  friend, 
will  feel  it  a  duty  which  no  minor  considerations  can  induce  him 
to  fofrego,  to  bear  his  testimony  to  their  excellence.  But  to  give 
any  value  to  such  a  tribute,  the  writer  must  resolve  to  banish 
that  meretricious  pomp  of  high  sounding  phrases,  that  unmean- 
ing common-place  praise  so  often  falsely  and  absurdly  lavished 
on  objects  unworthy  of  the  publick  regard. 

In  the  character  of  Mr.  Amks,  our  own  state,  our  nation  in- 
.  deed  has  much  of  which  it  may  justly  be  proud.  His  example 
is  invaluable  to  statesmen ;  to  our  citizens  at  large,  and  to  the 
promising  part  of  our  youth  it  is  inestimable.  It  would  not  be 
extravagant  to  say,  that  under  all  aspects,  he  was  one  of  the  first 
men  of  the  age.  If  health,  if  ambition,  if  fortune,  if  a  desire  of 
distinction  had  co-operated  with  his  profound  and  unexampled 
genius,  it  is  hardly  possible  to  say  to  what  a  height  of  reputation 
he  might  have  attained.  But  a  feeble  and  morbid  physical  con- 
stitution, an  unconquerable  modesty,  and  an  unfeigned  and  in- 
vincible attachment  to  domestick  enjoyments,  restrained  the 
range  of  a  mind  which  indulgent  nature  had  rendered  almost  un~ 
controlable  in  its  powers. 

The  little  which  the  publick  know  of  the  character  of  Mr.. 
Ames  would  be  deemed  much  of  any  other  man ;  but  his  inti- 
njatc  friends,  those  who  enjoyed  and  were  honoured  and  delighted 
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with  his  conTersation  and  friendship,  are  sensihle  that  the  world 
knew  but  little  of  his  talents  or  merit. 

Of  the  vivacity,  fertility,  and  richness  of  his  imagination, 
every  man  who  had  the  smallest  pretension  to  taste,  learning,  or 
discrimination,  can  bear  the  most  ample  testimony.  In  this  res- 
pect he  stands  without  a  rival  in  our  own  country,  and  if  we  can 
l>e  permitted  to  judge  from  the  printed  works  of  cotemporaneoos 
Europeans,  there  has  been  but  one  man  of  his  age  who  can  be 
placed  in  comparison  with  him.  If  Ma.  Burke  excelled  him  in  the 
richness  and  variety  of  his  imagery,  in  the  beauty  and  aptitude 
of  his  classick  allusions,  it  can  be  attributed  only  to  the  superior 
advantages  of  an  early  and  excellent  education,  and  to  more  ex- 
tended practice  in  the  best  school  of  modem  eloquence,  the  Bri- 
tish Parliament. 

If  the  health  of  Mr.  Ames  had  permitted  him  to  pursue  his 
natural  disposition  for  political  disquijsition,  and  parliamentary 
discussion,  and  if  he  had  lived  to  the  mature  age  of  Mr.  Burke, 
it  is  to  doubted  whether  he  would  not  have  been  a  very  formida- 
ble rival  to  that  unequalled  statesman. 

But  the  exuberance  and  chastity  of  Mr.  Ameses  imagination 
were  among  the  smallest  of  his  talents,  as  they  were  of  no  ac- 
count in  comparison  with  his  publick  and  private  virtues.  The 
profoundness  of  his  mind,  the  extent  and  correctness  of  hin  poli- 
tical and  moral  reflections,  far  exceeded  the  splendour  and  inex- 
haustible fertility  of  his  fancy.  No  man  ever  entered  his  society 
without  being  informed,  and  few  quitted  it  without  being  im- 
proved.  The  most  abstract  thoughts,  the  most  profound  ideas 
seemed  to  flow  from  him  without  any  mental  exertion.  Although 
capable  of  entering  into  abstruse  disquisitions  on  every  subject, 
yet  a  natural  bias  to  politicks,  the  habits  of  early  life,  and  a  pa- 
triotism sincere,  strong,  and  ardent  even  in  death,  led  him  chiefly 
to  confine  his  vast  mind  to  the  political  situation  of  the  world 
and  more  especially  of  his  own  country.  .Living  in  an  age  the 
most  changeful,  and  the  most  eventful,  he  gave  full  scope  to  his 
deep  and  penetrating  understanding.  He  perceived  the  causes 
and  the  consequences  of  passing  measures  unnoticed  by  thought- 
less and  vulgar  statesmen  ;  and  if  his  prophecies  of  future  events 
should  be  as  strictly  fulfilled  hereafter  as  they  have  heretofore 
been,  his  surviving  fellow-patriots  have  no  small  reason  of  dis- 
quiet and  apprehension.     • 
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He  W&8  one  of  the  few  men  who  foresaw  and  foretold  the 
frigbtfbl  despotism  which  would  terminate  the  French  revolu- 
tion ;  and  if  his  j^dictions  of  the  effects  of  the  inflnence  of 
aspiring  demagogues  are  (as  they  are  likely  to  be)  as  literally 
fulfilled  in  our  own  country,  this  amiable  and  regretted  prophet 
has  not  found  too  early  a  grave. 

Of  the  events  of  such  a  man's  life,  shrinking  from  publick 
notice,  and  dreading  publick  distinction,  courting  only  domes* 
tick  and  literary  enjoyments,  little  ought  to  be  said,  because, 
although  distinguished  and  honoured  by  his  country,  he  conferred 
more  honour  than  he  re(!ceived. 

Let  those  who  have  no  other  merit  than  official  distinctions 
retail  the  long  catalogue  of  their  titles,  it  is  sufficient  to  say  of 
Mr.  Ames,  that  in  the  few  offices  into  which  he  was  forced,  he. 
rendered  his  country  services  which  no  other  man  could  render, 
and  he  \e(t  behind  him  in  the  councils  of  the  nation,  an  example 
and  reputation,  which  it  is,  and  ought  to  be  the  pride  of  his  suc^ 
cessors  to  imitate,  though  few  can  hope  to  equal. 

Of  his  brightest,  best  traits,  those  of  domestick  and  retired 
life,  those  which  ornamented  and  exalted  the  man  above  the 
statesman,  one  would  never  be  weary  in  their  praise.  But 
there  was  a  tenderness  and  delicacy  which  his  inestimable  soft* 
ness  of  character  excited  in  his  relations  and  friends,  which 
ought  not  to  be  wounded.  Of  such  sentiments  and  such  sensibi- 
lities, those  who  did  not  know  him  cannot  judge.  Their  loss 
can  never  be  too  much  deplored,  their  wounds  can  never  be 
healed,  the  world  can  never  repair  the  one,  or  cure  the  other. 


^(uestions  respecting  Maritime  Concerns. 

According  to  the  principle  or  usage,  what  is  the'evidence  to 
be  given  of  national  character  between  armed  vessels  of  different 
powers  at  sea? 

In  those  parts  of  the  ocean  which  are  common  to  all,  have 
publick  armed  vessels  the  right  to  ask  and  ascertain  the  natiopal 
character  of  other  vessels  if  armed  ? 
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How  are  regularly  commissioDed  vessels  of  inrar^  whether 
publick  vessels  or  privateers,  to  be  distinguUhied  at  sea  from 
pirates  or  unauthorized  corsairs? 

How  far  is  the  publick  armed  vessel  of  one  power  warranted 
in  principle  to  show  colours  of  another  power,  or  to  diagxiise  ils 
character  ? 

What  privilege  at  sea  is  attached  to  the  national  character  of 
an  armed  vessel  whether  belligerent  or  neutral,  before  ^ucb  cba^ 
racter  is  declared  or  made  known  ? 

What  is  the  rule  as  to  salutations  between  publick  armed 
vessels  of  different  powers,  or  between  such  vessels  and  pri- 
vateers or  merchant  vessels,  on  the  main  o^ean  ? 

To  ascertain  the  character  of  an  armed  vessel  at  sea,  may  f 
publick  vessel  regularly  commissioned  give  chase  ? 

Are  there,  or  are  there  not,  any  cases  in  which  a  regularly 
commissioned  vessel  of  a  neutral  power  may  give  chase  within 
a  maritime  league  of  the  shore  of  its  own  country,  or  while 
in  sight  of  land,  or  while  on  soundings,  or  elsewhere  on  Uie 
ocean  ? 

May  the  publick  armed  vessel  of  one  power  on  the  main 
ocean,  demand  of  the  publick  armed  vessel  of  another  power  the 
seamen  belonging  to  the  country  of  the  vessel  making  the  de- 
mand ? 

Is  the  commander  of  the  vessel  so  applied  to  bound  to  give 
the  names  of  all  such  seamen,  if  the  application  be  general,  or 
is  he  bound  to  answer  to  such  a  general  inquiry,  or  to  a  question 
respecting  any  particular  seaman  or  seamen  ? 

If  he  answers,  is  he  or  is  he  not  bound  to  answer  according 
to  the  truth  ? 

If  in  his  answer  he  acknowledges  any  such  seaman  to  be  on 
board  but  refuses  to  deliver  him  up,  what  then  is  the  duty  of  the 
commander  who  made  application  for  the  seaman  ? 
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An  argument,  (says  a  late  London  paper)  as  curious  as  it  is 
interesting,  is  depending,  respecting  the  marriage  of  illegitimate 
children.  The  case  before  the  court  upon  this  subject  is  as  fol- 
lows : — A  gentleman  dying,  left  his  natural  daughter  a  very  con- 
siderable estate.  At  that  period  she  was  living  under  the  guar- 
dianship of  her  mother,  and  before  she  attained  the  age  of  21, 
she  was  married  with  her  mother's  consent.  The  question  be- 
fore the  court  is,  whether  the  issue  of  that  marriage  can  in- 
herit the  estate  left  by  the  grandfather.  The  legitimate  issue  of 
the  grandfather  say  they  cannot,  and  seek  to  recover  it  back. 

The  argument  in  support  of  that  position  is,  that  natural 
children,  in  contemplation  of  law,  have  no  father  nor  mother^ 
and  consequently  the  marriage  above  alluded  to,  by  the  provi- 
sions of  the  marriage-act,  is  null  and  void,  as  the  mother  could 
not  make  the  marriage  binding  by  her  consent ;  and  the  natural 
daughter  being  in  that  case  married  without  the  consent  of  a 
legal  parent,  and  she  being  a  minor  at  the  time,  the  issue  of 
marriage  are  bastardized,  and  the  estate  must  revert  back  to 
the  legitimate  issue  of  the  grandfather.  The  reply  is,  that  the 
mother  of  a  natural  daugher  is  a  parent  for  the  purpose  of  as- 
senting or  dissenting  to  her  marriage  when  a  minor  ;  but  if  she 
is  not  a  parent  within  the  meaning  of  the  act,  then  are  the 
issue  no  children  within  the  meaning  of  the  act,  atid  the  suit 
must  fail. 

If  the  act  recognized  none  but  legal  parents,  then  could  it 
recognize  none  but  legitimate  children ;  so  that,  whichever  way 
the  argument  shaped  itself,  the  issue  of  the  marriage  could  not 
be  deprived  of  the  estate  in  question. 

The  court  took  time  to  consider  of  their  judgment. 

No.  XV.  8 
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SPEECH  OF  MI9B  POLLY  BAKER, 

Dtliowei  btfare  a  Court  ^  Judtcotartf  m  Conirndtimukf 
Mw  England,  where  she  was  froseeuted  far  having  a 
bastard  child. 


May  it  pleaM  th«  honourable  bMick>  to  indulge  ma  in  a  fcw 
ivordg: — I  am  a  poor,  unliappy  woman,  who  have  no  money  to 
fee  lawyen  to  plead  lor  me,  being  hard  pat  to  it  to  get  a  totem- 
ble  living. 

I  shall  not  trouble  your  honour*  with  a  long  speeeh,  for  I  have 
not  the  presumption  to  expect,  that  you  may  by  any  means  be 
prevailed  on  to  deviate  in  your  sentenee  ham  the  law  in  my  hr 
vour.  All  I  humbly  hope  is,  that  your  honours  would  charitably 
move  the  govemour's  goodness  in  my  behalf,  that  my  fine  may 
be  remitted.  This  is  the  fifth  time,  gentlemen,  that  1  have  been 
dragged  before  your  court  on  the  same  account ;  twice  I  hiive 
paid  heavy  fines,  and  twice  have  been  brought  to  publick  pimleh> 
ment,  for  want  of  money  to  pay  those  fines.  This  may  have 
been  agreeable  to  the  laws,  and  I  dont  dispute  it.  but  since  laws 
are  sometimes  unreasonable  in  themselves^  and  therefore  re* 
pealed;  and  others  bear  too  hard  on  the  subject  in  particular 
circumstances,  and  therefore  there  is  left  a  power  somewhat  to 
dispense  with  the  execution  of  them.  I  take  the  liberty  to  say, 
that  1  think  this  law,  by  which  I  am  punished,  is  both  unreason- 
able in  itself,  and  particularly  severe  witii  regard  to  me,  who 
have  always  lived  an  inoflfensible  life  in  the  neighbourhood  where 
I  was  bom ;  and  defy  my  enemies,  if  I  have  any,  to  say  I  ever 
wronged  man,  woman,  or  child.  Abstracted  from  the  law,  I 
cannot  perceive,  may  it  please  your  honours,  what  the  nature  of 
my  offence  U, 
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I  have  bTOQght  (Lrt  fine  ehildrett  into  the  wdtld  nt  tiie  risk 
of  my  life,  and  have  maintained  them  well  by  mj  ewn  indufttr^, 
without  burthening  the  township ;  and  should  have  dene  it  bet- 
ter, if  it  had  not  been  for  the  heavy  eharges  and  fines  I  have 
{Mud. 

Can  it  be  a  crime,  in  the  nature  of  things,  1  mean,  to  add  to 
the  number  of  useful  citizens  in  a  new  country  that  really  Wants 
people  ?  1  own  it. — I  should  think  it  praise-worthy  rather  than  a 
punishable  action.  1  have  debauched  no  other  woman^  husband, 
nor  enticed  any  youth:  these  things  i  aever  was  charged  with, 
nor  has  any  one  the  least  cause  of  complaint  against  me,  unless 
perhaps  the  minister  or  justice,  because  I  have  had  children 
without  being  married,  by  which  they  have  missed  a  wedding 
fee.  But  can  even  this  be  a  fkuH  of  mine?  I  appeal  to  yvnt  ho- 
nours. You  are  pleased  to  allow  I  dont  want  sense ;  but  I  shouM 
be  stupid  to  the  last  degree,  not  to  preibr  the  honourable  state  of 
wedlock,  to  the  condition  I  have  lived  in.  1  always  was,  and  am 
still  willing  to  enter  into  it ;  and  doubt  not  my  behaving  well  in 
it,  having  all  the  industry,  frugality,  fertility,  skill  and  economy 
appertaining  to  a  good  wife's  character.  I  defy  any  person  to  say 
I  ever  refused  an  offer  of  that  sort.  On  the  contrary,  I  readily 
consented  to  the  only  proposal  of  marriage  that  ever  was  made 
to  me,  whieh  was  when  I  was  a  virgin ;  but  too  easily  confiding 
in  the  person*s  sincerity  that  made  it,  1  unhappily  lost  my  own 
honour  by  trusting  to  his.  That  very  person  you  all  know ;  he  is 
now  become  a  magistrate  of  this  country,  and  I  had  hopes  that 
he  would  have  appeared  this  day  on  the  bench,  and  have  endea- 
voured to  moderate  the  court  in  my  fevour;  then  I  should  have 
scorned  to  have  mentioned  it ;  but  I  must  now  complain  of  it  as 
unjust  and  unequal,  that  my  betrayer  and  undoer,  the  first  cause 
of  all  my  faults  and  miscarriages,  if  they  must  be  deemed  such, 
should  be  advanced  to  honour  and  power  in  the  government,  that 
punishes  my  misfortunes  vdth  stripes  and  infamy 

I  shall  be  told,  'tis  likely,  that  were  there  no  act  of  the  assem- 
bly in  the  case,  the  precepts  of  religion  are  violated  by  my  trans- 
gressions. If  mine  then  be  a  religious  oflence,  leave  it  to  a  reli- 
gious punishment.  You  have  already  excluded  me  from  the  com* 
muni  on :  is  not  that  sufficient  ? — You  believe  1  have  oflended  hea^ 
ven,  and  must  sufier  external  fire:  will  not  that  be  suflicient  ?  What 
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What  need  it  there  then  of  your  additional  fines  and  whippings  ? 
Bat  how  can  it  be  believed  that  heaven  is  angry  «t  my  haiing 
children,  when  to  the  little  done  by  me  towards  it,  God  has  been 
pleased  to  add  his  divine  skill  and  admirable  workmanship  in  the 
formation  of  their  bodies,  and  crowned  it  by  fiimishing  them  with 
rational  and  immortal  souls. 

Forgive  me,  gentleman,  if  I  talk  a  little  extravagantly  on 
these  matters  j  1  am  no  divine;  but  if  you,  gentlemen,  most 
make  laws,  do  not  turn  rational  and  useful  actions  into  crimes 
by  your  prohibitions.  But  take  into  your  wise  consideration  the 
great  and  growing  number  of  bachelors  in  this  country,  many  of 
whom,  from  the  mean  fear  of  the  expenses  of  a  family,  have 
never  sincerely  or  honourably  courted  a  woman  m  their  lives, 
and  by  their  manner  of  living,  leave  unproduced,  which  is  little 
better  than  murder,  hundreds  of  their  posterity  to  the  thousandth 
generation.  Is  not  this  a  greater  offence  against  the  publick  good 
than  mine  ?  Compel  them  then,  by  law,  either  to  marriage,  or 
pay  double  the  fine  of  fornication  every  year.  What  must  poor 
young  women  do,  whom  custom  has  forbid  to  solicit  men ;  and 
who  cannot  force  themselves  on  husbands,  when  the  laws  take  no 
care  to  provide  them  any ;  and  yet  severely  punish  them  if  they 
do  their  duty  without  them ;  the  duty  of  the  first  and  great  com* 
mand  of  nature,  and  of  nature's  God,  increase  and  multiply  ;  a 
doty,  from  the  steady  performance  of  which,  nothing  has  been 
able  to  deter  me;  but  for  its  sake  I  have  hasarded  the  loss  of 
publick  esteem,  and  have  frequently  endured  publick  disgrace 
and  punishment ;  and  Uierefore  ought,  in  my  humble  opinion,  in- 
stead of  a  whipping,  to  have  a  statue  erected  to  my  memory. 
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CIRCUIT  COURT  OF  THE  UNITED  STATES. 


CONNECTICUT 


September,  1799. 

Isaac  Williams  was  tried  before  this  cotirt  on  an  indict- 
ment  for  having  on  the  27th  of  February,  1797,  at  Qaodaloupe, 
accepted  from  the  French  repubtick  a  commission  and  instruc- 
tions to  commit  acts  of  hostility  and  violence  against  the  King 
of  Great  Britain  and  his  subjects,  contrary  to  the  twenty-first 
article  of  the  treaty  between  the  United  States  and  Great  Bri- 
tain; the  said  Williams  being  then  a  citizen  of  the  United 
States ;  the  French  republick  being  then  at  war  with  the  Ring 
of  Great  Britain  ;  and  said  King  being  then  in  amity  with  the 
United  States.  On  the  trial,  it  was  admitted  on  the  part  of  Wil; 
liams,  that  he  had  committed  the  facts  alleged  against  him  in 
the  indictment ;  but  in  his  defence,  he  offered  to  prove,  that  in 
the  year  1792  he  received  from  the  consul  general  of  the  French 
republick,  a  warrant  appointing  him  third  lieutenant  on  board 
the  Jupiter,  a  French  seventy-four  gun  ship ;  that  pursuant  to 
his  appointment,  he  went  on  board  the  Jupiter,  took  the  com- 
mand to  which  he  was  appointed,  which  vessel  soon  after  sailed 
for  France,  and  arrived  at  Rochefort,  in  France,  in  the  autumn 
of  the  same  year.  That  at  Rochefort  he  was  naturalized  in  the 
various  Bureaus  in  that  place  the  same  autumn,  renouncing  his 
allegiance  to  all  other  countries,  particularly  to  America ;  and 
taking  an  oath  of  allegiance  to  the  republick  of  France ;  all  ac- 
cording to  the  laws  of  said  republick ;  that  immediately  after 
said  naturalization  he  was  duly  commissioned  by  the  republick 
of  France,  appointing  him  a  second  lieutenant  on  board  a  French 
frigate,  called  the  Charant  *,  and  that  before  the  ratification  of 
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tbe  treaty  of  ftnuH j  and  eommarce  1>etween  the  United  Sutee 
and  Oceat  Britain,  he  was  duly  oommistioned  by  the  French 
fepablick  a  second  lieotenant  on  board  a  seventy-four  gun  ship, 
in  the  service  of  the  said  French  repabKck;  and  that  he  hae 
ever  continaed  under  the  government  of  the  French  republiek 
down  to  the  present  time,  and  most  of  the  said  time,  actually 
resident  in  the  dominions  of  the  French  republiek :  that  daring 
said  period  he  vnM  not  resident  in  the  United  States  more  than 
six  months,  which  was  in  the  year  171^0,  when  he  came  to  this 
country  for  the  purpose  merely  of  visiting  his  relations  and 
friends ;  that  for  about  three  years  past,  he  has  been  domici- 
liated in  the  island  of  Gaudaloupe,  within  the  dominions  of  the 
French  republiek,  and  has  made  that  place  his  fixed  habitation, 
without  any  design  of  again  returning  to  the  United  Btatee  for 
permanent  residence. 

The  attorney  for  the  district  conceded  the  above-mentioned 
statement  to  be  tme ;  but  objected  that  it  ought  not  to  be  admit- 
ted as  evidence  to  the  jury ;  because  it  could  have  no  opera- 
tion in  law  to  justify  the  prisoner  for  committing  the  &cti  alleged 
against  him  in  the  indictment. 

This  question  was  ably  argued  on  both  sides,  by  the  counsel 
for  the  United  States,  and  for  the  prisoner. 

Mr.  Law,  district  judge,  expressed  doubts  as  to  the  legal  ope- 
ration of  the  evidence ;  and  gave  it  as  his  opinion,  that  the  evi- 
dence and  the  operation  of  the  law  thereon  be  left  to  the  consi- 
deration of  the  jury. 

The  chief  justice  of  the  United  States  gave  his  opinion  en 
the  question  nearly  to  the  following  effect : 

^'  The  common  law  of  this  country  remains  the  same  as  it 
was  before  the  revolution.  The  present  question  is  to  be  decided 
by  two  great  principles ;  one  is,  that  all  the  members  of  eivil 
community  are  bound  to  each  other  by  compact ;  the  other  ifl« 
that  one  of  the  parties  to  this  compact  cannot  dissolve  it  by  bis 
own  act.  The  compact  between  our  community  and  its  mem- 
bers is,  that  the  community  shall  protect  its  members,  and  on 
the  part  of  the  members,  that  they  will  at  all  times  be  obedient 
to  the  laws  of  the  community,  and  faithful  in  its  defence.  This 
compact  distinguishes  our  government  from  those  which  are 
founded  in  violence  or  fraud.    It  necessarily  results  that  the 
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meiliber  ^ftiisiot  dwelv*  tbit  •am^Mit^  wilhMl  Umi  eoniaiti  or  de- 
fttilt  ^  the  covimiuulj.  Theve  haa  be^n  no  oanMn1r-Hu>  default 
Defkalt  is  not  pretended.  Express  consent  is  not  elained ;  li«| 
it  bM  been  argued  tbat  the  consent  of  the  conuniinity  is  implied, 
by  its  policy — ^its  condition — ^and  its  acts.  In  countries  so  croitd* 
ed  with  inhabitants,  that  the  means  of  sobsisieooe  are  difleult 
to  be  obtained,  it  is  reason  and  policy  to  pefviit  emigration. 
Bat  our  peliey  is  different;  for  o«r  eonntry  is  bat  scanely  sel- 
tled,  al)d  vie  have  no  ^inhabitants  to  spaseu 

*^  Consent  has  been  argued  from  the  condition  of  the  coontry ; 
beeanse  we  were  in  a  skate  of  peace.  But  thongh  we  were  in 
peaea,  the  war  bad  commenced  in  Ean^.  We  wished  to  hare 
nothing  to  do  with  the  war ;  but  the  war  would  have  something 
to  do  with  us.  It  has  been  extremely  difficult  for  us  to  keep  out 
of  this  war ;  the  progress  of  it  has  threatened  to  involve  us.  It 
has  been  necessary  for  our  government  to  be  vigilant  in  restrain- 
ing our  citizens  from  those  acts  which  would  involve  us  in 
hostilities.  The  most  visionary  writers  on  this  subject  do  not 
contend  for  the  principle  in  the  unlimited  extent,  that  a  citizen 
may  at  any  and  all  times,  renounce  his  own,  and  join  himself  to 
a  foreign  country. 

^*  Consent  has  been  aJ^ed,  firom  the  acts  of  our  govern- 
ment, permitting  the  naturalization  of  foreigners.  When  a  fo- 
reigner presents  himself  here,  and  proves  himself  to  be  of  a 
,  good  moral  character,  well  affected  to  the  constitution  and 
government  of  the  United  States,  and  a  friend  to  the  good  ordoF 
and  happiness  of  civil  society,  if  he  has  resided  here  the  time 
prescribed  by  law,  we  grant  him  the  privileges  of  a  citizen.  We 
do  not  inquire  what  bis  relation  is  to  his  own  country — ^we  have 
not  the  means  of  knowing,  and  the  inquiry  would  be  indelicate ; 
we  leave  him  to  judge  of  that.  If  he  embarrasses  himself  by ' 
eqntraotiog  contraAotory  obligations,  the  fault  and  the  folly  are 
his  own.  Bnt  this  implies  no  consent  of  the  government  that  our 
Awn  citizens  should  expatriate  themselves. 

^  Therefore^  it  is  my  opinion,  that  these  facts  which  the  pri* 
sener  offiirs  to  prove  ii#  his  defence,  are  totally  irrelevant ;  they 
can  have  no  operation  in  law  ;  and  the  jury  ought  not  be  em- 
barrassed or  troubled  with  them ;  but  by  the  constitution  of  the 
oourt  the  evide^e  must  go  to  the  jury." 
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The  cause  and  the  evidence  were  according! j  conunitted  to 
the  jury: — The  jury  soon  agreed  on  a  verdict,  and  foond  tbB 
prisoner  GUILTY. 

The  court  sentenced  him  to  pay  a  fine  of  1000  dollars,  and  ta 
suffer  four  months'  imprisonment 

Isaac  Williams  was  also  indicted  before  this  court,  for  having 
on  the  23d  of  September,  1797,  in  a  hostile  manner,  with  a  priva- 
teer commissioned  by  the  French  RepubHck,  attacked  and  cap- 
tured a  British  ship  and  crew  on  the  high  seas,  contrary  to  the 
21st  article  of  the  treaty  between  the  United  States  and  Great 
Britain ;  said  Williams  being  then  a  citizen  of  the  United  States  ; 
the  French  republick  being  then  at  war  with  the  King  of  Graat 
Britain,  and  said  King  being  in  amity  with  the  United  States. 

Williams's  defence  on  the  first  indictment  being  of  no  avail, 
and  having  no  other  defence  to  this,  he  pleaded  guilty.  The 
court  sentenced  him  to  pay  a  fine  of  1000  dollars,  and  to  suffer  a 
further  imprisonment  of  four  months. 


OF  MARINERS. 

FROM     THE 

ORDONNANCE  DE  LA  MARINE, 

Tome  I.  page  509,  et  euivantes. 

"  The  enrolment  of  sailors,  and  their  distribution  in  classes 
was  one  of  the  principal  means  employed  by  Lewis  XIV  to  sup- 
port the  splendour  of  the  marine  and  to  render  it  formidable. 

"  This  great  prince  conceiving  that  nothing  could  contribute 
more  to  the  glory  of  his  realm,  and  the  prosperity  of  his  sub- 
jecU,  than  the  re-establishment  of  his  maritime  power,  his  com- 
merce and  navigation,  gave  to  it  a  particular  attention. 

"  He  decreed,  that  an  enrolment  of  sailors  should  be  made 
throughout  the  reahn,  that  they  should  be  divided  into  three 
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i,  foiMinre  in  lihe  T6M#k  df  ids  mt^ftMj  on*  year,  And  the 
two  foKowing  ki  HMr«lHi«t-fthipe.      « 

«  At  the  Mffie4ime  tkat  Letv<s  Xi¥  uivked  his  eubjeeU  t^ 
enga^^hemseWes  in  tli»  mame,  ^e  #»rg(A  Dothing  on  the  other 
tide  te  preheat  ^heir  gomg  and  establiehtng  themselves  in  foreign 
countries,  as  well  as  to  recall  those  who  had  entered  into  foreign 


^  It  was  ^rMi  this  view  thsit  the  ordinance  of  Angnst,  KMI^ 
made  new  prohibitions  to  all  Flrenehmen,  to  go  and  inhabit  fo- 
feign  countries,  and  likewise  ordered  such  as  were  absent  to  re- 
tern,  nnder^hie  penalty  of  confiscating  and  forfeiting  their  Mvee 
and  estates.** 

**  By  the  same  decree  it  was  enjoined  on  all  those,  who  were 
in  the  marine  of  other  powers  to  return  in  six  months,  and  all 
Frenchmen  were  forbidden  to  serve  in  the  marine  of  foreign 
powers  under  pain  of  death." 

This  extended  to  all  cases  whether  France  was  at  war  or  in 
peace,  and  whether  the  seamen  served  an  enemy  or  friend. 

"  It  was  thus,"  says  Valin,  "  by  assiduous  cares,  in  a  short 
that  Lewis  XIV,  seconded  :by  the  gteat  Colbert,  saw  himself  in  a 
state  to  arm  those  formidable  fleets  which  made  those  nations 
tremble  which  had  before  assumed  the  sovereignty  of  the  seas." 

^*  This  charming  order  constantly  pursued  and  maintained  in 
the  marine,  has  been  its  perpetual  spring  and  support. 

''  France  may  experience  reverses,  but  her  maritime  forces 
will  be  always  the  same,  as  long  as  she  shall  find  in  the  multitude 
of  her  officers  and  sailors  the  same  focility  to  form  good  crews." 

*^  The  sailors  are  so  bound  by  thm  enrolment,  that  they  can- 
not change  their  condition  or  abode  without  declaring  it  to  the 
commissary  of  their  department,  nor  can  they  be  engaged  even 
by  Fnenchmenin  their  merchant-ships,  without  the  permission 
of  the  Gommissary,  under  pain  of  being  treated  as  deierters." 

The  same  author,  page  656,  adds, 

^^  It  is  forbidden  to  engage  any  sailor  for  foreign  service  .within 
•the  ffealm,  and  to  all  our  sailors  to  engage  in  such  service  without 
onr^pevmissian,  under  pain  of  exemplary  punishment" 

<*  It  is  in  the  sam^  manner  forbidden  to  every  FvenohmaatOjge 
out  of  >ha  realm  to  engage  in  foreign  service,  or  into  the  dominion 
of  any  foreign  prince,  witiiottt  permission  of  the  King «" 

No.  XV.  T 
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The  artiele  2Wi  of  the  OrdonnMioe  of  1680,  dimsU,  «  ThMX 
%\\  carpenters,  cannoneers,  officers,  mariners  and  sailors  who  shall 
go  out  of  the  realm  to  enter  into  the  service  of  other  nations,  or 
who  shall  establish  themselves  in  foreign  countries,  or  shall  fix 
their  domicil  there  bj  marriage  or  otherwise,  shall  be  punished 
as  deserters." 

«  As  to  the  prohibition"  of  raising  sailors  or  soldiers  in  the 
realm  for  foreign  service,,  it  proceeds  from  the  right  of  all  na- 
tions, from  the  interest  which  every  sovereign  has  to  preserve 
his  subjecto.— Thus  by  the  code  of  the  Visigoths,  it  was  forbidden 
to  all  strangers  to  take  their  subjecU  under  a  penalty  i^  one 
hundred  lashes  and  an  amend  in  gold.'' 


DISTRICT  COURT. 


ORLEANS. 


Friday,  Jpril  20th,  1810. 

Present  the  honourable  Dominick  Augustin  Halt. 

The  inquiry  of  yesterday  was  of  the  most  unpleasant  nature. 
A  high  officer  of  the  United  States  defending  hims^f  against  a 
charge  of  corruption,  is  a  most  interesting  spectacle.  To  me  it 
has  been  a  molt  distressful  scene.  To  sit  in  judgment  on  one 
who  has  been  intrusted  by  the  government  with  some  of  its 
most  important  interests,  is  a  most  painful  duty ;  but  to  be  com- 
pelled to  do  so  on  9Sk  officer  whose  relation^  with  the  court  are 
so  very  intimate,  whose  mutual  respect  and  confidence  are  so 
very  necessary,  is  peculiarly  painful  indeed. 
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Reports  unftLvourable  to  the  reputation  of  the  district-attor- 
ney, having  been  for  some  time  circulated,  it  was  deemed  proper 
by  his  friends  to  communicate  them  to  him — in  consequence  of 
which  Mr.  Grymes  has  requested  that  an  inquiry  into  his  con- 
duct should  be  made  by  the  court. 

It  appears  that  before  a  decree  was  pronounced  in  the  ease 
of  the  Franchise,  on  the  suggestion  that  the  cargo  of  that  vessel 
was  in  a  perishable  state  and  stored  at  a  great  expense,  it  was 
agreed  by  the  district-attorney  and  the  counsel  for  the  claimants^ 
that  the  cargo  should  be  sold  at  a  credit  of  sixty  days.  Mr.  R. 
D  Shepherd  became  a  purchaser  to  a  considerable  amount  It 
is  stated  by  Shepherd  in  his  testimony,  that  some  days  before 
his  note  given  for  a  part  of  the  cargo  became  due,  several  gentle- 
men were  standing  in  the  street  near  his  house.  The  conversa- 
tion turned  upon  the  scarcity  of  money  and  the  pajrment  of  his 
note.  Mr.  Shepherd  said  it  would  be  a  very  good  thing  if  he 
could  get  his  note  renewed. 

Mr.  Grymes  thought  the  thing  could  be  done.  Mr.  Shepherd 
desired  Mr.  Grymes  to  inquire  whether  he  could  eflect  it,  and 
if  so,  he  would  pay  a  commission.  Mr.  Grymes  said  that  he 
would  try  and  get  it  renewed  for  six  months.  Shepherd  said  if 
he  could,  he  would  pay  four  per  cent. 

Afterwards  Mr.  Grymes  obtained  the  consent  of  Mr.  Moreau, 
counsel  for  the  claimants,  to  renew  the  note.  He  told  Mr.  Moreau 
that  he  would  much  oblige  himself  and  his  friend  Mr.  Shepherd, 
by  prevailing  on  Mr.  Chevalier  to  consent  to  a  renewal  for  four 
months.  In  the  latter  end  of  March,  he  showed  to  Shepherd  an 
agreement  between  Moreau  and  himself,  which  was  placed  in  the 
hands  of  the  marshal.  The  note  was  renewed  with  John  M^Do- 
nough  and  David  Olivier  endorsers.  Mr.  Grymes  claimed  and 
received  from  Mr.  Shepherd  four  per  cent,  on  the  whole  amount 
of  the  note. 

Mr.  J.  L.  B.  Duplessis,  was  present  at  the  conversation  in  the 
street  between  Mr.  Grymes  and  Mr.  Shepherd.  He  diflfors  from 
Mr.  Shepherd  in  one  point.  He  says  that  several  gentlemen 
were  conversing  on  the  subject  of  the  Franchise  and  her  cargo. 
Mr.  Grymes  came  up — Shepherd  said  he  had  a  note  to  pay  for 
a  part  of  that  cargo— Mr.  Grymes  observed,  that  if  he.  Shep- 
herd, would  give  him  a  handsome  fee,  he  would  get  the  note  re- 
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^A  the  fee.  Shepherd  eommuiiictted  his  amngesient  with  Ms. 
Qrymes  to  Mr  Detforgoee,  the  Freneh  eonsul.  The  consul  toM 
it  to  Mr.  James  Brown,  and  afterwards  to  Mr.  Donean.  He  also 
imparted  to  Mr.  Brown,  Mr.  Grjrmes's  transaetion  with  Gmttota^ 
wlMi  I  do  not  think  by  any  means  calls  for  the  censure  of  the 
court 

But  how  stands  the  afiair  with  Shepherd  ?  The  attorney  of 
the  United  States,  a  high  important  officer,  entering  into  com- 
pEomises,  and  nuking  a  job  of  monies  ordered  to  be  deposited 
In  the  Bank  of  the  United  States !  Descending  from  his  hig^  di^ 
lUty,  and  bartering  his  official  influence  for  a  few  hundred  dol- 
lars !  Had  he  been  alone  moved  by  the  mild  influence  of  friendljr 
attachments,  there  might  be  some  excuse..  But  it  appears,  and 
it  is  with  pain  I  utter  it,  that  he  was  governed  in  this  transae- 
tion by  motives  of  a  i^ery  different  nature.  What  hurried  him  to 
Mr.  Moreau,  but  the  hope  of  his  reward  ?  Why  press  him  to 
oblige  himself  and  his  friend  Shepherd,  by  renewing  Uie  note, 
but  the  expectation  of  his  four  per  cent  ?  Why  send  the  mar- 
shal to  obtain  the  consent  of  the  judge,  and  pray  him  to  make 
an  order  to  sanction  the  transaction  ?  His  desire  to  possess  the 
four  or  five  hundred  dollars.  And  here  let  me  observe  that  con* 
duct  of  this  sort  may  lead  courts  of  justice  to  be  the  instruments 
of  fraud  and  of  the  vilest  practices. 

I^othing  ^s  bet^r  known  than  that  the  courts  of  justice,  are 
isk  the  practice,  and  with  propriety  too,  of  placing  the  utmost 
confidence  in  the  opinions,  and  iu»enting  to  almost  any  agree- 
ment that  may  be  made  with  an  attorney-general  or  a  district-^V 
torney,  with  respect  to  those  matters  with  which  they  are  parti- 
cularly intrusted  by  the  government — Hence  it  is  ^at  a  court 
seldom  considers  a  subject  in  which  the  govemment  is  interested, 
when  the  attorney-general  says  he  is  satisfied :  hence  Jud^e  John- 
ston, in  the  celebrated  mandamus  case,  in  South  Carolina,  says 
he  could  ofler  the  silence  of  the  district-attorney,  when  called 
upon  to  say  whether  he  should  make  any  opposition  to  the 
motion,  as  an  apology  for  the  court,  if  any  had  been  necessary. 
But  if  officers  of  t^is  high  standing  will  leave  their  dignified 
stations  to  become  the  brokers  and  agmits  of  individuals,  avail 
themselves  of  their  official  situation,  and  receive  mo&ey  for  their 
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«A€kil  eooMBUHb  eMirt,  btli^^ng  ^»m»  to  »et  Aolcij  firoai  {hh« 
KotivM,  aa4  «&  •zo1»mv«  devotodaoM  to  the  i»tor«9U  of  thus 
country,  being  thus  daeeived,  mny  at  sene  instent  become  the 
laBtraiiMnt  of  injeraig  its  best  ibterests,  aiB4  iefliettng  the  seTerest 
wound  en  its  eherM^ter. 

Bat  Mp.  Or jmes  has  alleged  that  the  interests  ef  the  United 
States  have  not  sofibred — that  at  all  events  the  money  could  not 
be  demanded  until  the  determination  of  the  appeal.  In  aiy  mini 
this  is  no  apology  for  him.  The  sacred  purity  of  our  courts  of 
justice,  the  boast  and  pvide  of  our  country,  is  deeply  stained,  If, 
for  a  moment,  it  can  be  believed,  that  their  officers  can  be  turned, 
by  the  means  of  money,  into  pliant  tools  of  every  designing,  spe- 
eulating  merchant 

Mr.  Orymes  says  he  was  anxious  to  have  the  Franchise 
bonded,  because  she  was  at  a  considerable  expen§e,  having  rea« 
son  to  believe  the  sentiments  of  the  judge  were  favourable  to  a 
delivery  of  the  proceeds  of  the  eargo  to  the  claimants,  on  their 
giving  security  to  refund  in  case  of  a  reversal  of  the  decree.  If 
Mi^  Grymes,  under  that  impression,  had  assented  to  an  arrange- 
ment of  that  sort,  no  censure  could  be  attached.  But  his  fault 
.  was,  to  receive  money  from  Shepherd,  for  the  purpose  of  extent^ 
ing  a  credit  to  him,  and  to  attempt  to  make  this  court  the  means 
of  his  acquiring  unlawful  gain. 

This  transaction  is  attempted  to  be  defended,  on  the  ground 
of  its  publicity.  It  is  said  it  took  place  in  the  streets.  My  only 
surprise  is,  that  all  who  heard  the  conversation  were  not  asto- 
nished and  confounded ;  and  the  only  apology  I  can  conceive 
for  them  is,  that  they  could  not  believe  that  the  parties  were 
serious. 

It  appears,  indeed,  that  at  some  unlucky  moment,  Mr.  Shep- 
herd did  disclose  his  bai^in  with  Mr.  Grymes ;  but  there  is  not 
the  ^ghtest  evidence  to  show  that  Mr.  Grymes  ever  imparted 
to  any  one  of  his  most  intimate  friends,  to  Mr.  Moreau,  or  to 
any  body  else,  that  he  had  received  a  single  shilling  from  Shop* 
herd.  I  must  also  observe,  thM;  even  Mr.  Shepherd  seems  to 
have  repented-  of  his  disolosure.  When  he  was  before  me  on 
Tuesday,  although  particularly  questioned  as  to  this  transaction, 
and  of  the  conversation  that  passed  between  liim  and  Desforgues, 
he  only  said,  that  he  had  tol^  Mr.  Desforgues,  that  he  had  paid 
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bank  interest  for  the  amount  of  bis  note — ^he  did  not  s&j  tiiat  fae 
had  agreed  to  pay,  or  had  paid,  to  Mr.  Grjmes  any  sum  of  money, 
mitil  Mr.  Grymes  acknowledged  it  himself 

Mr.  Grymes  has  appealed  to  his  correct  conduct  in  many  in- 
stances in  this  court,  to  show  that  it  is  not  probable  that  he  could 
have  been  actuated  by  improper  motives  in  this  affair.  It  is  true 
that  Mr  Grymes  has,  on  many  occasions,  in  the  performance  of 
his  official  duties,  displayed  a  seal  for  publick  interests  that  did 
him  much  honour — it  gives  me  great  pleasure  that  I  can  declare 
that  I  consider  his  exertions  those  of  a  faithful  officer.  It  appears 
that  in  several  instances  he  has  been  kind,  indulgent  and  accom- 
modating, without  any  expectation  of  reward,  and,  in  the  in- 
stance of  Mr.  Kenner,  refused  money  when  offered — I  wish  the 
transaction  of  the  day  he  saw  Shepherd,  could  be  blotted  out  of 
the  history  of  his  life,  it  is  one  that  I  cannot  approve,  but  on  the 
contrary  must  unequivocally  condemn.  Mr.  Grymes  may  consider 
these  observations  as  somewhat  harsh :  I  lament  the  occasion 
that  has  produced  them.  They  are  the  sentiments  of  one  who  is 
moved  at  this  moment  by  no  passion  or  ill  will ;  who  having  been 
for  some  years  engaged  in  administering  justice,  knows  full  well 
the  value  of  unsullied  reputation,  how  all-important  the  charac- 
ter of  purity  and  incorruptibility  is  to  the  ministers  of  the  law, 
and  that  a  contrary  impression  on  the  mind  of  the  community 
must  be  productive  of  contempt  of  laws,  abhorrence  to  our  offi- 
cers, and  finally  end  in  the  destruction  of  our  admirable  institu- 
tions. It  is  with  much  pain  I  pronounce  the  result  of  the  inquiry, 
which  is,  that  Mr  Grymes,  has  incurred  the  censure  of  this 
court,  and  he  is  censured  accordingly. 

I  do  hereby  certify  the  above  to  be  a  true  copy  from  the 
original  now  on  file  in  the  clerk's  office  of  the  District  Court 
In  testimony  whereqf^  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  the  said  court,  at  the  city  of  New  Or- 
leans, this  ISth  day  of  July,  in  the  year  of  our  Lord,  1810, 
and  in  the  S&th  year  of  American  independence. 

THOMAS  S.  KENNBDT,  derk. 
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THE  ADVERSARIA. 

The  frequent  quarrels  that  arise  among  them  (the  Oermans) 
when  intoxicated,  terminate  not  so  often  in  abusive  language,  as 
in  blood  and  slaughter.  In  their  feasts,  they  generally  delibe- 
rate on  the  reconcilement  of  enemies,  on  family  alliances,  on  the 
appointment  of  chiefs,  and  finally  on  peace  and  war ;  conceiving, 
that  at  no  time  the  soul  is  more  opened  to  sincerity,  or  warmed 
to  heroism.  These  people,  naturally  void  of  artifice  or  disguise, 
disclose  the  most  secret  emotions  of  their  hearts  in  the  freedom  of 
festivity.  The  minds  of  all  being  thus  displayed  withcmt  reserve, 
the  subjects  of  their  deliberation  are  again  canvassed  <he  next 
day ;  and  each  time  has  its  advantage.  They  consult  when  una- 
ble to  dissemble ;  they  determine  when  not  liable  to  mistake. 
Tacit,  de  Mor.  Germ.  c.  22. 

The  deliberating  on  business,  and  the  holding  of  councils  of 
state  during  entertainment,  was  the  practice  of  the  Celtick  and 
Gothick  nations.  And,  it  is  remarkable  that  the  word  mcMum  or 
malluSy  which,  during  the  middle  ages,  denoted  the  national  as- 
sembly, as  well  as  the  County  Court  is  a  derivative  from  ma€iy 
which  signifies  convivium. 

From  this  union  of  festivity  and  business,  there  resulted  evils 
which  gave  occasion  to  regulations  which  cannot  be  read  without 
wonder.  It  was  a  law  of  the  Longobards,  ^^  Ut  nullus  ebrius  su- 
am  causam  in  mallum  possit  confrere,  nee  testimonium  dicere; 
nee  comes  placitum  habeat  nisi  jejunus.''  LL.  Longohard.  lib. 
%.  tit.  62.  L  xi — "So  drunken  man  shall  be  at  liberty  to  plead  his 
own  cause,  nor  to  give  evidence  in  a  court  of  justice ;  nor  shall 
the  magistrate  give  judgment  unless  fasting. 

We  read  in  Capit  Ear.  tt  Lud,  <'  Rectum  et  honestum  vide< 
tur  ut  judices  jejuni  causas  andiant  et  deeemant" — It  seems  fair 
and  honest  that  judges  should  be  fasting  when  they  hear  and  de- 
termine causes.  Lib.  1.  /.  62.  op.  Lindenbrog.  And  the  following 
law  was  made  in  a  synod  held  at  Winchester,  ann.  1308.  "  Item, 
quia  in  personis  eb^ lis  legitimus  dici  non  debet  consensus,  inhi- 
bemus,  ne  in  tabemis  per  quscunque  verba,  aut  nisi  jejuna  saliva. 
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irir,  aut  mulier  de  contnbendo  matrimonio  tibi  invieeiD  Mem 
dare  prflB«umant  2.  9VUkinSy  Condi,  p.  295. — Because  persons 
when  drunk,  are  incapable  of  giving  a  legal  consent,  we  forbid, 
that  a  man  and  moeoBM  at^cnpt  t0  pledge  iiiMnseWes  in  a  con- 
tract of  matrimony,  when  in  a  tavern  by  anj  form  of  words,  un- 
lets mMkm/iiHing  spiUh. 

This  ntde»es8,  of  which  we  see  the  source  in  Tacilos,  seeuM 
to  have  eoptMs^ed  very  long  in  England.  '*  Kon  exolent  bsete- 
nns  DK>8  antiquis,'?  £ce.  says  Sia  Hah  rt  S^miMAMy  so  CrieM.  p,  J8&. 
The  aocnent  cnstoBi  has  not  yet  ceased  in  tbe  eowrts  whidi  are 
called  assizes  for  the  sheriffii  4>f  Uie  county  to  expend  a  lai^  sua 
of  noney  t^^ee  a  year  in  feasting  the  judges  nad  geakzy  of  the 
country. 

From  this  propensity  of  the  older  Britons,  has  proceeded  Um 
restriction  upon  jurors,  to  refrain  from  meat  and  drinik,  and  to 
be  even  held  in  custody,  until  they  had  a^eed  open  their  verdiet 


LAW  ANECDOTE. 

In  the  year  I79i{,  Timothy  Gates,  publick  crier  of  the  oouK 
in  Wiltshire,  presented  the  following  petition  :— 

*'  To  the  honourable  judges  of  the  court  in  and  for  the  cotm- 
iy  of  Wilts :  the  petition  of  Timothy  Oates,  publick  crier  of  said 
court,  humbly  sheweth  :— 

That  your  petitioner  is  this  day  eighty-four  years  of  age,  and 
was  a  crier  in  this  court  before  either  of  your  honours  were  bom. 
That,  small  as  his  perquisites  are,  his  wants  are  still  smaller,  fi^ 
alas !  can  try  no  longer :  but  he  may  possibly  live  a  little  longer: 
and  during  that  small  period  he  implores  to  ery  by  proxy,  ffis 
son  Jonathan  has  a  sonorous  echoing  voice,  capable  of  rousing 
a  sleeping  Juror  or  witness  in  the  remotest  nook  of  the  court- 
house.  Your  petitionet  begs  that  Jonathan  may  be  accepted  as 
his  substitute ;  so  that  of  your  petitioner  it  may  be  said  when  iie 
is  dead  and  gone,  that  although  he  cried  almost  all  tfie  days  of  4iii 
life,  yet  he  never  shed  a  ^stfr.". 

The  bench  granted,  nem.  con 
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AlMP&mCAN  LAW  JOURNAL. 


IMiTRiCT  eOUBT  OP  THE  UJNITISD  STATES. 

RHODE  laLJUfP. 

Case  of  the  Aurora. 

ON  the  4th  of  Fehruary  1813,  a  novel  and  highly  interesting 
qneition  was  argued  before  the  District  Coqrt  of  the  United 
States,  holden  by  his  honour  Judge  Howell,  in  the  ease  of  a 
libel  against  the  ship  Aurora^  of  Newburyport,  prise  to  the  pri- 
yateer  Qovemour  Tompkins,  of  New  York,  found  sailing  under 
a  British  license.  The  principal  documents  produced  on  the  part 
of  Hbellants  were-— a  consular  copy  pf  a  letter  from  Admiral 
Sawyer,  commanding  on  the  Halifax  station,  referring  to  a  pre- 
vious oorrespondence  between  the  admiral  and  Andrew  Allen,  jr. 
British  consul  at  Boston,  on  the  subject  of  supplies  from  Ame- 
rica, reciting  the  necessity  and  policy  of  maintaining  a  constant 
supply  of  provisions  from  America  ^to  the  British  West  India 
Islands,  vrith  assurances  to  the  consul,  that  his  majesty's  vessels 
of  vngr  would  be  directed  to  permit  io  pass  and  fully  to  protect 
all  American  vessels  so  laden  and  bound,  and  which  should  have 
on  board  the  pass  or  license  of  the  consul,  vrith  a  copy  of  the  ad- 
miral's letter  authenticated  by  the  consul;  also,  a  pass  signed  by 
the  consul  at  Boston,  with  such  authenticated  copy  annexed : 
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ilao,  a  paii  of  the  comal  from  NewboTTport  to  Norfelk,  tbs  povt 
where  the  Aurora  was  to  take  in  her  cargo  for  the  Weat  hdieg. 
The  official  papers  explicitly  stated  the  tnteotioii  to  be,  a  soppfy 
of  the  British  West  India  Islands,  although  the  ship's  papers 
purported  a  Tojge^to  a  neutral  port  There  was  some  other  mail- 
ter  connected  with  this  cause,  but  the  above  OTidenoe  fbundei 
the  point  most  interesting  to  the  ^communitj.  We  present  a 
statement  of  the  case,  more  from  the  magnitude  of  the  legsl- 
question,  than  a  wish  to  make  it  the  subject  of  mere  partj  dis- 
cussion; but  at  the  same  time  ^e  think  it  a  dn^  incumbent  oa 
every  American,  most  pointedly  to  reprobate  a  practice,  so  ma- 
manifestly  criminal  and  injurious  to  the  country. 

In  the  opening  of  the  case,  John  WoonwAin,  Esq.  a  dis- 
tinguished counsellor  from  the  city  of  New  York,  occupied  nearity 
eight  hours  in  a  series  of  the  most  cogent  and  connected  argn- 
ments,  during  no  moment  of  which  period  was  the  attention  of 
the  court  or  audience  suspended.  What  peculiarly  dislingubhed 
this  gentleman's  reasoning  was,  that  he  urged  no  position  or  dae> 
trines  which  he  did  not  support  by  the  production  of  some  prin- 
ciplc(  of  the  law  of  nations,  or  some  decision  founded  on  that 
law.  It  cannot  be  expected  that  we  should,  from  memory,  pre- 
cisely state  the  whole  of  Mr.  W*8  very  ingenious  and  truly  legal 
disquisition,  which  extorted  the  most  respectful  approbation  of  the 
bench,  and  the  admiration  of  the  auditory.  As  a  preliminary 
ground,  he  clearly  established,  that  the  statutory  forfeitures  of 
Congress  had  no  bearing  on  the  case,  excepting  so  far  forth  as  a 
binding  municipal  regulation  was  auxiliary  to  the  provisons  of 
international  law.  Hit  main  proposition  was, ''  the  obtaining  from 
an  authorised  agent  of  Great  Britain,  paying  for  sailing  under,  and 
exhibiting  on  tlie  high  seas,  as  protection  for  the  voyage,  a  British 
license  of  pass  and  trade,  by  an  American  citixen,  without  the 
permission  of  his  own  government,  the  two  countries  being  at 
war,  are  in  themselves  cause  of  capture  and  condemnation,  as 
prize  of  war."  To  support  this  proposition,  a  variety  of  grounds 
were  taken,  among  which  were — That  licenses  were  factitious, 
and  not  a  part  of  the  law  of  nations;  but  the  creatures  1  of  pre- 
rogative,'and  that  confined  to  municipal  regulation,  or  2  of  com- 
pact, or  3  of  parliamentary  provision:  that  the  licenses  in  ques- 
tion were  against  the  nature  and  law  of  war,  as  they  put  it  in  the 
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powac  of  partieokr  individsalfl  to  relax  or  abate  the  rigour  of 
tiM  war;  agaiast  the  obligation  of  allegiance;  and  that  the  sti- 
polations  of  such  liceniet  could  not  be  enforced  by  any  known 
law.  That  the  obtention  and  poisesdon  of  those  licenffes  to  pass 
and  inpply,  and  the  sailing  under  them,  knowing  of  the  war,  was 
a  trading  with  the  enemy,  independent  of  the  port  of  destination 
and  <^  the  right  of  property  which  may  be  the  subject  of  trade  : 
that  the  case  of  a  license  to  trade  to  a  citizen  or  subject  from  hia 
own  soverMgn,  was  ^stinct  from  that  of  a  license  to  a  citizen 
or  subject  of  one  of  the  belligerents  from  the  enemy,  without 
the  sanction  of  hia  own  government ;  and  so  would  be  the  sup- 
posed case  of  the  neutral,  for  no  question  like  the  present  could 
aiise  between  the  neutral  citizen  or  subject  and  his  own  nation, 
a«  tliat  nation  would  not  be  a  party  to  the  war :  and  the  descrip- 
tioD  of  righta  here  involved  would  not  in  that  case  be  in 
question. 

<*  Hie  question,''  said  Ma.  Woodwarb,  **  whether  the  pro- 
perty be  American  or  British,  matters  not,  provided  the  indirect 
or  direct  trading  with  the  enemy  be  established.  If  you  use  your 
property  so  as  commercially  to  benefit  and  carry  into  elTect  the 
prescribed  emd  stipulated  commercial  views  of  the  enemy,  and 
under  sl  formal  license  of  protection  or  supply^  this  is  as  much 
trading  with  the  enemy,  as  if  the  subject  of  the  trade  were  the 
property  of  the  enemy,  and  tiie  destination  an  enemy  port.  In 
the  latter  case  you  trade  direct — in  the  former  indirect.  If  a 
difibrent  doctrine  prevailed,  national  right  would  be  sacriiiced 
at  the  shrine  of  the  meanest  artifice."  **  But,"  continued  Mr.  W. 
**  if  you  poy  the  enemy,  for  such  license,  the  case  is  still  stronger, 
as  the  transit  of  the  medium  of  commerce  stamps  a  commercial 
character  uppn  the  transaction,  and  in  this  light  alone  converts ' 
it  into  a  supply."  '*  As  to  the  locality  in  the  inception  of  this 
transaction,"  Mr.  W.  said,  **  it  is  the  known  legal  rule  of  con« 
struction,  that  the  deleterious  character  is  communicated  to  the 
ship,  the  cargo,  and  the  voyage,  for  which  the  transaction  is 
intended  to  provide,  and  whioh  are  described  on  the  face  of  the 
licenses." 

In  the  close  of  this  very  able  and  luminous  brief,  Mr.  Wood- 
ward observed,  <*  much,  as  to  the  interpretation  and  application 
of  the  rules  of  the  law  of  nations,  will  di^nd  upon  the  character 
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of  tli«  war  itt  whMi  we  are  eag^gad.  The  ¥rar  of  tha  Vntoi 
Staiai  witk  Great  Britain  he  pfooeeded  k  a  war  between  tw# 
maritime  and  commercial  nation^  in  M^port  of  an  ind^eadeat 
oommeroe.  The  roles  of  dedaion  whieh  have  ap|died  the  law 
of  nations  to  th$  condmct  ^f  th$  eitiMms  qf  each  hMigmnm$^ 
have  always  been  so  oomtmed  and  applied  as  to  effisetoate  ^le 
notorious  reasons  and  policy  of  the  war.  This  is  not  a  theoty; 
but  has  been  emphatically  pronoonced  by  the  decisions  to  wMcH 
I  have  referred ;  and  it  wiU  be  fonikd  by  these  decisioaSy  that  tfa« 
principles  of  the  law  of  natione  have  always  been^  tinitr  hg^ 
dUaretiout  restrained  or  enlarged  so  as  to  efieotuate  and  not  in- 
tereept  the  notorious  and  avowed  policy  of  the  war.  And  more 
partlcnlarly  has  this  principle  been  enfcrced  npon  qeestlens  taei- 
ring  upon  the  condoet  ef  aoi^aen  of  one  of  the  beiigMents  Willi 
his  own  nation:  which  is  the  present  casc^To  tMde  with  of 
hold  a  commercial  intercourse^  whether  by  person  or  propeiiy, 
with  the  enemy,  without  the  Kcense  of  one's  oWn  geverhitient, 
is  proven,  by  all  the  writers  upon  the  lan^  of  nations,  ini  all  de> 
cirions  touchiag  this  pointy  as  adverse  to  the  policy  of  a  wtf 
waged  for  the  purpose  ofcdmmerce^that  it  amoaata  to  a  misde- 
aseanour,  and  it  cause  of  confiscatioii  and  eoiidenuiatloiL  8up» 
pose  our  citiaens  be  permitted  thus  to  obtain,  pay  for,  and  act 
upon  these  li<^aces:  they  Would  be  in  the  practiee  of  all  tiM 
erils  and  derangements  whieh  the  law  of  war  is  intended  to 
prevent  They  would  focilitate  treacherous  oorrespondenoe,  in- 
formation  and  suppHes  to  the  ^emy— 'the  very  evils  assigned  for 
the  probibiUon  of,  att  ctnnmereiaiinteramrse ;  or,  in  the  lan- 
guage of  Sir  William  6cott,  in  the  case  of  the  Jonge  Retre, 
^  all  communication,  direct  or  indirect,  vrithout  the  license  -of 
government,"  vrith  the  enemy.  The  anomaly  of  a  cttisen  at 
at  peace  and  his  nation  at  war,  would  emphatically  exist:  nay^ 
the  absurdity  of  that  oiUaen  making  his  peace  and  his  forttme 
by  the  disporition  of  the  enemy,  obtained  adversely  to  that  of 
his  own  government  It  is  also  easy  to  perceive,  that  by  these 
licenses  it  would  be  in  the  power  of  the  inemy  to  destroy  er 
counteract  the  internal  commercial  policy,  and  relations  of  th^ 
states,  or  politieaUy  to  distract  the  union,  by  concentrating  the 
trade  into  some  particular  tftate,  or  casting  it  into  the  hands 
of  a  particulaf  party.    It  is  the  Isnguage  of  a  flntshed  ciViHan, 


Digitized  by  VjOOQIC 


477 

^at  **  there  is  no  such  thing  as  a  war  for  arms  and  a  peace  for 
commerce." 

^*Ifwe  silently  permit  our  citizens  to  traverse  the  ocean 
nnder  sach  licenses  of  pass  and  supply  from  the  enemy,  (Mr.  W. 
added)  it  has  heen  already  proven,  that  hy  the  basest  collusion 
between  AtoerkMiil  citizens  atid  the  British  govefhtnettt,  we 
enable  the  enemy  to  take  by  stealth  a  portion  of  our  national 
sovereignty,  and  if  this  high  principle  of  national  honour  thus 
hear  the  tauch^  it  would  be  better  to  surrender  the  whole.  In  a 
commercial  war,  which  is  always  preventive  and  restrictive,  by 
soch  licensee  of  pass  and  supply,  the  enemy  would  assume  the 
Tight  of  regulating  the  commerce  and  directing  the  capital  of  our 
oWn  citizens.  The  independence  and  integrity  o^one  of  the  bel- 
Ug^mmts  t^ould  be  lost  Ih  the  ihdependence  atid  prospectA  of  iU 
citizens  or  subjects  upon  the  authority  or  edUrtesy  of  the  other. 
The  civick  relation,  the  national  pride,  and  the  boasted  morals  of 
on  comitrymen  webld  be  eormpted  or  destroyed  by  the  delete- 
rious influence  of  foreign  gain;  and  that  distinguishing  and  re- 
pellent point  of  character  which  marks  the  American  citizen, 
both  at  home  and  abroad,  and  which  now  stamps  our  national 
ofaaraeter  upon  the  fears  and  the  admiration  of  the  worlds  wouM 
be  found  at  the  ieet  of  our  enemy  or  lost  in  the  maaes  of  British 
oorruption." 

This  cause  commenced  on  Thursday  and  continued  until  Mon- 
day afternoon^  when  the  attorney-general  Burrilli  and  Mr.  Boss 
of  l^ewporty  as  counsel  for  the  claimants,  Clark  and  WheeK 
Wright  of  l^ewburyport,  having  closed  a  very  elaborate  and  inge- 
nieus  argument  on  their  part,  Mr.  Robins,  United  States*  dietHct- 
attomey,  was  about  commencing  what  we  have  no  doubt  would 
have  been  a  finishing  plea  in  behalf  of  the  libeUuits,  when  the 
court  superseded  an  ailment  on  his  part,  by  pronouncing  a  very 
■Irong  ancl  able  judgment,  condemning  the  rtiip  and  cargo  to  the 
captors.  It  was  remarked  that  the  judges^  opinions  were  m 
complete  coincidence  with  the  doctrines  and  arguments  so  power* 
felly  enforced. 
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cmcurr  court  of  the  united  states. 

jeORTH  CAILOLVfJi. 

The  United  States  On  behalf  and  for  the  use  of  the  own- 
erfty  offieersy  and  erew^  of  the  priYate  armed  ship 
(General  Armstrongf  whereof  John  Sinolair  was  mas^ 
ter  and  eommandery 

ver9U9 

The  sehooner  Matilda  and  her  eargo^  Thomas  Jerkins, 
master. 

This  was  a  libel  in  the  Admiralty,  seeking  the  condemnation 
of  the  Matilda  and  her  cargo  at  lawful  prize;  and  was  filed  and 
heard  in  the  District  Court  at  Wilmington,  at  May  term,  1813. 

The  libel  charges  among  other  things  that  the  schooner  Ma* 
tQda,  being  a  vessel  of  the  United  States  and  belonging  to  citi- 
^wns  thereof,  did  depart  from  the  port  *  of  Newbem  since  the 
11th  of  Mareh  last,  with  a  cargo  of  shingles,  scantling,  and  com, 
bound  for  some  British  port  in  the  West  Indies,  to  wit,  some  port 
in  Antigua,  Montserat,  St  Christophers,  Nevis,  or  the  Virgin 
blands,  with  an  intention  on  the  part  of  the  master  and  owners 
of  disposing  of  the  cargo  to  the  inhabitants  (being  British  sub- 
jects) of  some  of  said  islands.  That  on  the  5th  of  April,  1813, 
(the  day  of  capture)  in  lat  26  deg.  39  min.  north,  long.  68  deg.  17 
min.  west,  the  Matilda  was  sailing  under  a  British  license  which 
authorized  t^e  importation  of  said  cargo  from  the  United  States 
into  the  said  British  Islands. 

A  claim  and  answer  was  put  in  by  Thomas  Jerkins,  the  mat- 
ter, and  one  third  owner  of  the  schooner  and  cargo,  and  by  Mo- 
ses Jarvis,  for  himself  and  his  partner  Sylvester  Brown,  owners 
of  the  other  two  thirds,  all  citizens  of  the  United  SUtes.    Thej 
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•tate  taoag  other  tldiigs,  that  the  lehooner  and  eargo  wcare  mU- 
ed  about  the  5th  of  April,  1813^  by  the  (Jen.  Amutrong,  on  the 
high  fleas,  while  aaid  schooner  was  proceeding  from  the  port  of 
Newborn,  N.  Carolina,  to  the  island  of  8t  Bartholomews,  in  the 
West  Indies ;  that  she  was  r^olarly  cleared  for  said  voyage; 
that  they,  the  claimants,  had  given  bond,  accordii^  to  law,  that 
she  shonld  not  proceed  to  an  enemy's  port;  that  she  was  at  the 
tiine  of  seizure,  in  the  direct  course  to  St.  Bartholomews ;  that 
they,  the  claimants,  had  no  intention  of  proceeding  to  an  enemy's 
port ;  or  of  having  any  commercial  intercourse  with  the  enemies 
of  their  country;  that  said  claimants  had  coffee  lying  at  81  Bai^ 
tholomews,  which  they  were  desirous  to  bring  home,  and  which 
partly  induced  the  prosecution  of  said  voyage ;  that  the  schooner 
was  boarded  and  taken  by  the  crew  of  the  ship,  and  the  mastar, 
Thomas  Jerkins,  ordered  on  board  the  ship,  the  said  erew  being 
in  possession  at  that  time  of  no  other  papers  from  the  Matilda, 
as  claimants  know  of,  than  the  regular  documents  of  the  vessel 
and  a  letter  from  Jarvis  and  Brown  to  Jerkins ;  that  on  the  5th 
day  after  tl^e  capture,  two  men  opened  Jerkins's  trunk,  and  ha- 
ving searched  his  pocket-book,  found  therein  two  papers,  common- 
ly known  as  British  licenses,  which  were  procured  by  Jarvis  and 
Brown,  from  American  citizens,  and  were  intended  to  protect 
the  Matilda  from  British  cruisers  on  her  said  voyage  to  St  Bar- 
tholomews ;  that  at  the  time  of  capture,  the  seamen  of  the  Gene- 
ral Armstrong  were  in  a  state  of  revolt,  mutiny  and  rebellion, 
the  captain  of  said  ship  being  confined  to  his  cabin  and  his  au- 
thority usurped —  and  they  submit  whether  a  capture  thus  made 
can  be  good  prize.  To  this  claim  and  answer,  is  annexed  the  af- 
fidavit of  the  claimants  Jarvis  and  Jerkins,  declaring  the  facts  to 
be  true. 

The  evidence  was  in  substance  as  follows : — A  license  signed 
by  H.  Elliott,  govemour  of  the  British  leeward  Charibee  Islands, 
at  Antigua,  the  22d  of  January,  1813,  to  be  in  force  from  the  date 
thereof  to. the  30th  June  next.  This  license  expresses  to  be  is- 
sued by  virtue  of  an  order  in  council,  of  October  26,  1812.,  It  is 
granted  to  Daniel  Muhhrope,  and  permits  a  vessel  being  unar- 
med, and  not  less  than  one  hundred  tons  burthen,  and  bearing 
any  flag  except  that  of  France,  &c.  to  import  into  any  of  the  ports 
of  Antigua,  Montserat,  St.  ChriHtophers,  Nevis,  and  the  Virgin 
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lihrnmr^nMyfortrf  th»  Uuted  9mm,  •  mi»  ##i 
ud  himbOT,  IiT« itAek,  Im.  and  iMty  IdM  of  ppovMmm^ 
•rar,bad;p«k,li9ttM,Mmd,driMlMi  pMdti  «A 
«ilk«i]t  ■whititUa,  on  mmohiiI  •!  iMtttttiw  < 
mt^f  mA  ttM  Ustod  ftUtM,  nolwitlitlHidiiig  tlMtitd  ship  and 
Mfgo  nay  be  the  fmpeity  of  aqj  eitisMi  ev  ishidiiCaait  of  «ld 
ibitia^  to.aBdthat  tha  inaat«r  of  aald  iraMti  ahall  be  p&nmmt 
to  veoaiva  Wa  f vaigbt  and  ratom  witk  kia  ^eaaai  aad  emr  to  aiij 
^talaftba  U«ilad  ftlailBa pot bloekadad, mitk a owgo copiiiliiig 
of  mm  aad  moUasaa,  aad  of  a»j  oHior  gaoda  and  eomaaodtttiaa 
vlMtioavar,  asoepk  n^r,  ndiga,  oallos,  wool,  ooAo  asd  eoeoa; 
mfoii  eonditioB  that  the  aame  and  toaaago  of  the  voiool,  aad  tlie 
aoBieof  theinaater«ba)lbe  iadonad  oa  the  lioaaso  at  the  time  of 
the  ▼easeVs  elearaaoe  tvom  ^le  port  of  landhig.  This  licenae 
vas  endoraed  ia  tha  fo]lowiag  woFda  bj  the  oiaiaMat  Jartia,  Tic 
«( Thoauta  Jerkies  nac(Ur  of  the  aehoonev  Matilda  borChen  111^ 
$&'%&  tons,  with  a  cargo  of  aeaatliag,  thmglefy  eofB«  aad  i 
ry  stores,  Newhem,  North  CaroHna,  Maroh,  1 1th,  1815* 

Another  Ucen^,  agreeing  in  ail  respeets  with  the  last 
tioned,  exoept  that'4his  gives  permisfltoB,  in  additioa  to  the  lor- 
■Mr,  to  tonoh  at  St.)l|artholoiiiew8  on  the  outward  aad  homeward 
TO jHge  to  aad  from  tHa  British  Islands.  This  is  not  oadoraed,  bnt 
both  bear  Vo.  4^  and  $fce  intended  probably  as  a  sal  of  Heeases. 
A  letter  from  Jarvis  and  iBrown,  written  at  Kewbem,  Maieh  1 1th, 
tilOi,  addremed  to  Thomaa  Jerkina  at  Wallace^s  Ohaaael,  slatea» 
Ibat  aince  aarltiag  the  letter  whieh  eoTers  the  bilb  tft  lading,  tiie 
mail  bveoght  the  news  of  theadjoumment  of  Coiif;rasB,  and  tiiat 
the  donate  had  put  a  d^th-wound  on  the  lieense  bill,  and  the  bffl 
ta  pnddbit  tJie  neutral  trade  was  also  killed  by  the  same  faoase» 
so  that  we  are  now  in  the  same  situation  with  respeet  to  eom- 
metae  as  we  were  before  the  session  eommenced.  As  the  non- 
impottattoa  law  is  still  in  foroe,  should  you  thinli  of  relarvif 
with  produee,  you  will  guard  against  you  own  goTommeiit'' 

The  Matilda  had  a  ragular  elearanoe  fvovi  Mewbern,  beuad 
finr  8t.  Bartholomews,  dated  11th  Mareh,  1S13. 

Tha  bill  of  lading  at  Newborn,  written  by  4Mtid  Jarvis,  agreea 
with  the  cargo  before  stated,  and  bears  even  date  with  the  elear- 
anee ;  but  in  the  bill  of  lading  the  vessel  is  said  to  be  **  bound  lor 
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the  Weft  IncKei.'*  The  list  of  fleamen  wu  regular,  and  so  was 
the  register. 

The  President's  commission  to  the  General  Armstrong  is  in 
the  osnal  form,  and  of  date,  the  25d  November,  1812.  The  ship- 
is  therein  stated  to  belong  to  John  Everingham  and  John  Sin- 
clair ;  and  authority  is  given  to  John  Sinclair,  captain,  and  David 
Pearce,  lieutenant,  of  said  ship,  and  the  officers  and  crew  there- 
of, to  subdue  and  take  any  British  vessel,  &c.  and  the  said  John 
Sinclair  is  further  authorised  to  detain,  seize  and  take  all  vessels 
and  efiects,  to  whomsoever  belonging,  which  shall  be  liable  ac- 
cording to  the  law  of  nations  and  the  rights  oi  the  United  States 
as  a  power  at  war,  and  to  bring  the  same  into  some  port  of  the 
United  States,  in  order  that  due  proceedings  may  be  had 
thereon. 

William  Livingston,  a  witness  for  the  libellahts,  swore,  that 
on  the  6th  of  April  last,  the  Matilda  was  brought  to  by  the 
General  Armstrong ;  that  Jerkins  was  ordered  on  board  the 
ship,  and  his  papers  demanded ;  upon  which  he  delivered  the 
register,  clearance,  bill  of  lading,  and  list  of  seamen  aforesaid — 
that  he,  the  witness,  being  then  sailing  master  of  the  ship,  de- 
clared he  would  send  the  schooner  into  port ;  to  which  Jerkins  re- 
plied, that  he  had  not  seen  all  his  papers,  and  pulling  two  more 
out  of  his  pocket  gave  them  to  this  witness,  whitth  proved  to  be 
the  endorsed  license,  and  the  letter  from  Jarvis  and  Brown  .to 
Jerkins  as  aforesaid — that  a  few  days  after  he  searched  Jerkins's 
trunk,  and  found  therein  the  endorsed  license  aforesaid — and  that 
he  commanded  the  ship  at  the  time  of  said  seizure.  Upon  his 
cross-examination,  he  declared  that  Captain  Sinclair  was  con- 
fined to  his  cabin  by  some  part  of  the  crew  as  he  understood ;  that 
it  is  not  common  for  the  sailing-master  to  have  command  of  the 
ship,  when  the  captain  is  on  board-^that  Sinclair,  Everingham, 
and  others,  were  owners  of  the  ship — that  Captain  Sinclair  au- 
thorized him  to  act  as  sailing-master — that  Sinclair  did  not  seize, 
or  assent  to  the  seizure  of  the  Matilda. 

James  Johnston,  another  witness  for  the  libellants,  deposed 
that  the  General  Armstrong  arrived  at  the  port  of  Wilmington 
on  the  16th  of  April,  and  the  Matilda  on  the  I9th — that  captain 
Sinclair  put  him  on  board  the  Matilda,  in  the  port  of  Wilming- 
ton^'to  take  an  inventory  of  the  effects,  and  to  dispossess  the  mu- 
No.  XVI.  B 
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tineers— that  he  was  first  lieutenant  of  the  aliip,  and  held  pcoaea- 
sioD  of  the  schooner  under  the  authority  of  Captain  Sinclair — and 
upon  his  cross-examination  said,  at  the  time  of  iht  capture.  Cap- 
tain Sinclair  was  confined  in  his  cabin,  and  that  he,  the  witneia,  waa 
confined  in  the  ward-room  with  libeKy  to  go  en  deck,  but  to  have 
no  communication  with  the  crew — when  Jerkins  came  on  board, 
he,  the  witness,  was  ordered  out  of  the  ward-room  on  the  fore- 
castle, by  William  Livingston,  sailing-master,  and  then  oomman- 
der,  but  was  not  to  communicate  to  Jerkins  the  state  the  ship 
was  then  in — that  on  the  18th  March,  while  the  captain  and  he 
were  together  in  the  cabin,  the  doors  were  shut  on  them,  and 
they  confined  by  the  master's  mate  and  others  of  the  crew — ^he 
saw  Jerkins^s  trunk  after  it  was  open,  heard  that  they  had  got- 
ten another  license,  but  did  pot  see  it. 

Charles  A.  Lewis,  also  sworn  on  behalf  of  the  Hbellants,  de- 
clares that  at  the  time  the  Afatilda  was  brou|;ht  to,  the  General 
Armstrong  was  under  British  colours — he  was  in  the  ward-room 
of  the  ship  when  Jerkins  came  on  board*-*heard  Livingston  ask 
him  for  his  papers — saw  Jerkins  deliver  some  papers  to  Living- 
ston — and  upon  the  threat  of  the  latter  to  send  the  schooner  into 
port,  Jerkins  seemed  confused,  and  said  *'  I  have  more  papen 
that  yon  have  not  seen,"*  and  took  out  of  his  pocket  and  delivered 
to  Livingston  the  endorsed  license  and  the  letter  aforesaid. 

Captain  John  Sinclair,  a  witness  for  the  claimants,  d^iosed, 
that  on  the  18th  March,  he  was  dispossessed  of  the  command  of 
the  ship  by  William  Livingston  and  other  officers  and  crew— 
that  Livingston,  who  was  then  under  arrest  for  misdemeanor, 
took  the  command  of  the  ship  the  same  night,  without  authority 
from  A»m,  and  continued  in  command  until  after  the  capture — 
and  that  the  capture  was  made  vrithout  bis  privity  or  consent ;  he 
was  the  commander  and  part  owner  of  the  ship ;  he  del^;ated 
power  to  Everingham  to  do  in  the  subject  of  the  capture  as  he 
might  think  proper,  as  agent  for  the  owners,  and  the  said  agent 
has  carried  on  the  proceedings— that  he  would  not  from  his 
knowledge  of  the  general  character  of  Livingston,  believe  him 
on  oath — he  appointed  Livingston  sailing-master  when  he  first 
came  on  board,  and  continued  him  in  that  command  until  the 
22d  February,  when  he  arrested  him  for  disobedience  of  orders — 
that  he  put  an  officer  on  board  the  Matilda  to  devest  those  of 
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the  eommtnd  who  had  captured  her  without  his  privity  or  con- 
sent, and  to  keep  posaeMion  of  her  on  account  of  the  ship,  until 
It  should  he  determined  to  whom  she  might  of  right  appertain. 

The  two  Hcenses  and  ^e  letter  were  delivered  to  the  collec- 
tor of  the  port  of  Wilmington,  previous  to  the  arrival  of  the  Ma- 
tiMa. 

Upon  this  evidence  i(  was  argued  (or  the  libellants,  that  the 
overt  act  of  saOing  under  a. British  license  was  evidence  of  tra- 
ding with  the  enemy  according  to  the  tenour  of  the  license ;  i^nd 
that  the  trading  with  the  enemy  was  an  act,  for  which,  hy  na- 
tional law,  the  vessel  and  cargo  so  taken  in  ddicto  were  eonfisea- 
ble,  and  Vattel  was  relied  upon  as  f  unushing  the  rule  of  decision 
in  cases  of  such  trading.  It  was  further  ccmtended,  that  the  law 
of  nations,  prohibiting  intercourse  and  dealing  vnth  an  enemy,  is 
not  abrogated  by  the  aet  of  Congress  on  the  subject  of  licenses, 
as  was  decided  in  Pennsylvania  by  Judge  Peters,  in  the  case  of 
the  Tulip. 

For  the  claimants  it  wasurgoed,  that  there  has  been  no  act 
committed ;  no  trading  vrith  the  enemy,  nor  any  other  act  viola- 
ting the  rules  of  general  publiek  law :  For  at  mdst,  the  evidence 
proves  nothing  more  than  an  intm^Hon  to  proeeed  to  an  enemy's 
port ;  and  it  is  contrary  to  every  principle  of  law  and  justice  to 
punish  a  man  for  his  ii^aginations*  The  Matilda  was  in  the  road 
to  8t  Bartholomews,  and  had  not  so  much  as  deviated  from  her 
course,  so  as  to  lay  the  foundation  for  the  inference  that  her  real 
destination  was  an  enemy's  port.  (Term  R.  85.  Park  on  Ins.  1 14) 
But  it  vms  not,  in  fact,  the  intention  of  Jerkins  to  proceed  to  a 
British  port — his  real  destination  was  St  Bartholomews,  as  de- 
clared by  the  claimants  on  oath.  No  evidence  has  been  adduced 
to  repel  this  pontile  declaration,  except  the  feeble  presumption 
arising  from  the  mere  possession  of  the  license;  which  is  com- 
pletely answered  by  the  rule,  that  evtnty  man  is  presumed  to  be 
innocent  until  the  c(mtrary  appear.  It  was  also  contended,  tb^t 
the  mutiny  of  the  crew  disabled  them  from  making  lawful  cap* 
ture,  and  rendered  them  obnoxious  to  a  law  which  affixes  the 
punishment  of  death  to  such  an  offsnce,  and  as  the  commissioned 
officers  were  devested  of  their  command  by  force  and  wrong, 
their  assent  to  the  capture  could  not  be  presumed ;  nay  the  con- 
trary was  expressly  proved. 
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The  argument  being  closed,  and  the  object  of  covuMel  having 
been  stated  to  be  that  of  obtaining  an  immediate  decision  of  this 
court,  and  of  taking  the  case  tiience  by  appeal  to  the  Circuit 
Court,  so  aK  to  have  a  hearing  at  the  ensuing  term,  the  judge 
proceeded  to  deliver  his  opinion.  He  remarked  on  the  novelty 
and  importance  of  the  question — ^that  it  was  important  not  onlj 
as  to  the  amount  of  property  at  stake,  but  was  of  vast  impor> 
tance  in  principle  and  consequences.  Ue  glanced  at  the  difficul- 
ties he  felt  in  deciding  some  of  the  points  in  the  cause  without 
]the  aid  of  authorities  or  of  time  to  reflect  For  these  reasons  he 
approached  the  case  not  without  some  distrust  of  his  own  judg- 
ment ;  but  felt  much  relief  from  the  assurance  that  the  case  would 
undergo  an  investigation  in  a  superior  tribunal ;  for  this  reason 
he  thought  it  not  very  material  how  he  should  decide. — Ue  felt 
it  his  duty,  however,  as  the  case  had  been  argued,  to  meet  the 
question,  and  briefly  to  state  the  reasons  which  occurred  at  the 
moment  to  influence  his  decision.  As  to  the  ojection  that  the 
act  of  trading  was  not  complete,  he  had  no  hesitation  in  saying 
that,  according  to  the  current  of  decisions,  particularly  in  cases 
of  blockade,  where  the  principle  is  the  same,  the  ofience  was 
complete,  if  the  real  destination  was  an  enemy  port ;  for  this 
is  not  the  case  of  a  mere  will  or  intention  to  proceed  to  such 
port,  which,  without  some  overt  act  would  not  be  punishable: 
but  there  was  an  actual  sailing  and  proceeding  on  the  voyage, 
thereby  carrying  that  intention  into  efiect ;  and  the  point  at 
which  the  vessel  was  arrested,  affords  no  grounds  unfavourable  to 
the  presumption  that  she  was  bound  to  one  of  the  British  licensed 
ports ;  because  she  was  in  the  road  as  direct  for  one  of  those 
as  for  the  neutral  port.  The  question  of  fact  then  is  this: — Was 
the  Matilda  really  bound  to  a  British  port  with  a  cargo  ?  The 
judge  felt  himself  bound  by  the  evidence  to  say  that  she  was ; 
according  to  the  well  known  rules  in  the  Court  of  Admiral^, 
that  where  a  suspicion  of  guilt  is  created  by  the  possession  of 
documents,  it  is  expected  that  the  possessor  will  explain  away 
such  suspicion  by  proof;  and  where  such  suspicion  is  applicable 
to  the  charge  in  the  libel,  it  is  prima  facie  evidence  of  the  facts 
contained  in  the  allegation,  and  casts  the  burden  of  proof  on  the 
party  charged.  Now,  he  remarked,  the  possession  of  the  licenses 
and  the  letter  of  advice,  unexplained  by  evidence,  is  proof  to  my 
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mind  that  the  vessel  was  prosecuting  the  voyage  she  was  peis 
mitted  to  do  by  the  license.  It  is  trae  the  American  papers  were 
all  regular,  and  so  they  must  have  been  to  obtain  a  clearance. 
.  Nothing  should  be  inferred  from  thence,  because  every  man, 
whether  his  designs  be  honest  or  otherwise,  would  use  the  same 
precaution ;  and  no  man  would  furnish  evidence  against  himself 
in  a  way  not  at  all  necessary  to  the  execution  of  his  unlawful 
designs.  The  British  cruizers  know  that  vessels  of  the  United 
States  must  conform  to  our  municipal  regulations  ere  they  are 
permitted  to  depart.  As  to  the  letter,  it  bears  evidence  of  some 
unlawful  purpose — ^for  if  the  real  object  was  a  lawful  trade,  it  is 
difficult  to  assign  a  reason  for  the  additional  caution,  "  guard 
against  your  own  government.''  The  captain  was  already  ap- 
prized of  the  failure  of  the  license  bill,  and  of  the  existence  of 
the  non-importation  act  The  object,  indeed,  might  be  to  import 
British  produce  from  a  neutral  port — which,  though  unlawful, 
does  not  fall  under  the  present  charge ;  or,  it  might  be  to  import 
from  a  British  port,  and  to  touch  at  St.  Bartholomews,  and  there 
obtain  a  neutral  clearance,  so  as  to  guard  against  this  govern- 
ment. The  latter  supposition  very  well  accords  with  the 
licenses. 

Upon  the  question  of  law,  whether  the  act  of  Congress  of  the 
6th  July  last,  upon  the  subject  now  under  consideration,  is  cumu- 
lative on  the  prohibitions  of  international  law,  or  whether  it 
operates  as  a  repeal  or  abrogation  of  those  prohibitions ;  the 
judge  expressed  much  doubt,  but  yielded  to  the  opinion  which 
had  been  given  by  Judge  Peters  in  the  case  of  the  Tulip,  that 
the  act  of  Congress  i9  hut  cumulative. 

The  only  remaining  point  to  be  noticed,  said  the  juc^ge,  is 
■  one  of  great  importance,  and,  to  the  court,  of  serious  difficulty ; 
because  I  entertain  much  doubt  on  it,  and  have  not  the  aid  of 
books  in  forming  my  opinion  ;  it  is  the  question  which  grows  out 
of  the  mu1)}ny  of  the  crew  of  the  privateer.  From  what  has  been 
said,  it  would  seem  that  the  schooner  and  her  cargo  are  confis- 
cable ;  but  it  does  not  necessarily  follow  that  because  the  pro- 
perty  is  forfeitable  to  the  United  States,  the  libellants  shall  take 
the  benefit  of  such  forfeiture. 

The  President's  commission  was  the  authority  under  which 
the  capture  Was  jnade  ;  this  commission  authorizes  John  Sin- 
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dair  tbe  capUin«  to  teize,  &e.  but  tb«  evidence  is  tbat  tbe  cap. 
tain,  et  tbe  time  of  captare,  waa,  by  the  violence  of  the  orenv, 
put  in  close  confinement  and  dq[>rived  of  all  command  and  au- 
thority over  tbe  ship.  As,  therefore,  tbe  authority  was  usurped 
by  others,  and  the  vessel  navigated  against  the  will  of  tbe  cap- 
tain, all  acts  done  by  the  crew  during  such  usurpation  must  be 
presumed  to  have  been  done  against  his  will ;  or,  at  any  rate, 
not  with  his  assent  either  express  or  implied.  The  libel  is  fikd 
in  the  name  of  the  United  States  for  the  use  of  the  owners,  ofB- 
cers  and  crew  of  the  ship,  ^ad  it  been  in  the  name  oi  the  crew 
only,  according  to  the  truth  of  the  ease,  the  objection  then  vroald 
have  been,  that  you  have  departed  from  the  commission,  whidi 
was  their  authority  to  seise.  And  taking  the  case  as  it  staiMfa, 
it  appears  a  little  awkward  for  the  United  States  to  sanctioti  «n 
act  that  necessarily  springs  from  another  which  they  have  sud, 
by  the  legislature,  shall  be  punished  vnth  death.  The  crew  in  a 
state  of  mutiny  made  the  capture :  mutiny  is  punished  vdth  death. 
And  is  it  competent  for  the  captain  to  contradict  the  fact,  and* 
now  allege  that  he  made  the  capture,  or  that  it  vras  made  by 
his  assent  ?  Or  shall  be  now  give  a  right  to  himself  by  relation, 
and  make  valid  that  which  was  unlawful  at  the  time  ?  The 
court  inclines  to  a  negative  answer.  What  vests  the  right  in  the 
captors^  purely  the  prize-act— and  there  it  will  be  seen  the 
right  is  vested  in  the  owners,  officers  and  crew  of  the  vessel  by 
whom  the  capture  is  made. 

Upon  this  point,  the  court  adjudged  that  the  evidence  did 
not  support  the  allegation,  and  therefore  dismissed  the  libel ; 
but  did  not  decree  the  restoration  of  the  property.  An  appeal 
was  immediately  obtained  and  the  case  brought  up  to  the  Cir- 
cuit Court  at  this  place,  where  it  was  argued  at  considerable 
length,  at  the  last  term,  before  the  chief-justice  of  the  United 
States,  and  two  points  were  made,  1st.  Was  the  Matilda  bound 
to  an  enemy  port  ?  2d.  Did  the  conduct  of  the  crew  of  the  ship 
afTect  the  right  of  the  libellants  in  the  present  proceediifg  ?  It 
was  conceded  that  if  the  Matilda  was  really  bound  to  a  British 
port,  the  ofience  was  complete.  But  it  was  contended  that  there 
was  no  evidence  of  such  fact,  except  a  vague  inference  to  be 
deduced  from  the  mere  possession  of  the  license ;  for  as  to  the 
witnesses,  it  was  said,  they  were  interested  in  the  distribution  of 
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pri9a,  and  tberefore  ineompelent  4  Bob.  Rep*  66, 6  Rob.  Hbp. 
307.  That  the  presumption  soch  at  it  was,  in  favour  of  the  libel- 
lants,  was  answered  by  the  podtive  oath  of  Captain  Jerkins,  who 
was  a  competent  witness ;  and  that  the  licenses  were  intended  as 
a  fraud  upon  the  enemy  ;  a  practice  which  is  always  permitted. 

Upon  the  second  point  the  counsel  for  the  claimants  relied 
upon,  2d  Rutherford's  Inst  66i.  3  Rob.  Rep.  160—184,  Marten's— 
2  Asunia  354—362  and  Bro.  C.  and  Ad.  law  461. 

The  counsel  for  the  libellants  took  a  survey  of  the  evidence, 
and  endeavoured  to  show  by  fair  inference  the  unlawful  purpose 
of  the  claimants.  Ho  admitted  that  the  claim  and  answer  as 
sworn  to  by  Captain  Jerkins  should  be  taken  as  though  the  cap- 
tain had  been  examined  on  interrogatories.  Upon  the  second 
point  he  introduced  and  relied  upon  as  conclusive  authorities, 
Brown's  C.  and  Ad.  law.  281—2,  463  and  8  Term  Rep.  224. 

The  chief  justice  asked  if  Captain  Jerkins  was  a  competent 
witness,  and  being  answered  by  the  libeltant's  counsel  that  he 
,  was,  he  was  clearly  of  opinion  that  the  charge  against  the 
schooner  had  no  foundation.  He  remarked  upon  the  regularity 
of  the  ordinary  papers — ^he  thought  the  letter  of  advice  contained 
no  evidence  of  criminal  intent,  but  rather  the  contrary.  He 
stated  the  que^on  to  be,  whether  the  claimants  intended  a 
voyage  to  an  enemy  port  or  not.  But  he  saw  no  evidence  of  such 
intention,  save  that  of  the  license:  that  it  was  common  and  not 
at  all  improper  to  carry  papers  to  deceive  the  enemy ;  that  the 
carrying  of  the  license  was  to  enable  them  to  prosecute  a  voyage 
to  a  neutral  port  under  the  protection  of  the  license ;  and  that 
the  evidence  of  Captain  Jerkins  cleared  the  case  of  all  doubt  by 
stating  the  real  object,  and  positively  denying  the  inference 
drawn  from  the  license.  Here  the  libellants'  counsel  called  the 
attention  of  the  chief-justice  to  the  &ct,  that  Jerkins  was  part 
owner  of  the  schooner  and  her  cargo,  a  circumstance  not  recol- 
lected when  the  concession  was  made.  The  chief-justice  imme- 
diately replied  that  he  was  interested  and  of  course  incompetent. 
The  counsel  for  the  claimants  then  argued,  that  this  answer 
should  be  received  as  an  answer  in  Chancery  is :  and  if  so,  the 
answer  is  to  be  taken  as  true  until  it  be  disproved.  The  chief 
justice  admitted  the  rule  in  the  Court  of  Chancery,  as  to  the  ne- 
gative matter  of  an  answer,  but  not  in  a  case  where  it  asserts  a 
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right  affirmatiTely  in  opposition  to  the  eomplaintnt's  demand  : 
but  he  took  this  distinction  between  a  case  in  Chancery  and  A 
case  in  Admiralty:  in  the  former,  the  complainant  calls  npon  the 
defendant  to  parge  his  conscience  and  disclose  facts  ;  and  by  this 
appeal  to  his  conscience  the  complainant  makes  the  answer  evi- 
dence :  in  the  latter  case  no  sach  demand  or  appeal  is  made. 

The  chief-justice  then  said  that  the  case  was  rery  di0erent 
from  what  he  conceived  of  it  under  the  evidence  of  Jerkins ; 
and  expressed  a  willingness  to  let  it  lie  over  for  further  prpof  if 
the  libellants  had  a  prospect  of  obtaining  any ;  but  being  told 
they  had  not,  he  said  he  was  still  of  the  same  opinion ;  and 
affirmed  the  decree  of  the  District  Court.  He  abo  decreed  the 
restoration  of  the  property,  but  without  damages. 

He  gave  no  opinion  upon  the  second  point. 


DISTRICT  COURT  OP  THE  UNITED  STATES. 
BELJIWABE. 

The  United  States  of  America,  v.  the  ship  Good 
Friends,  her  tackle^  apparel  and  furniture. 

Information  Jiled  May  5,  1812. 

Fisher,  Justicb. — ^The  ship  Good  Friends,  Robert  Thomp- 
son master,  owned  and  claimed  by  Stephen  Girard,  merchant,  of 
Philadelphia,  registered  on  the  9th  of  March,  18(H,  laden  with 
flour  and  carrying  a  sea-letter  dated  27th  of  July,  1811,  sailed 
from  the  capes  of  Delaware  on  the  Ist  of  August,  1811,  was 
bound  for  the  port  of  Lisbon,  in  the  kingdom  of  Portugal,  and 
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a  market.  She  arrived  on  the  30th  of  August  at  Lisboii,  and 
discharged  and  sold  her  flour  agreeably  to  instructions.  She 
left  Lisbon  after  the  sale  of  her  outward  cargo  about  the  last  of 
September.  The  supercargo  landed  in  England  on  the  10th  of 
October :  ten  days  afterwards  the  Good  Friends  arrived  at  Lon- 
don. At  the  time  of  the  vessePs  arrival  at  London,  Mr.  Charles 
Banker,  on  account  of  the  claimant  (who  had  already  sailed 
for  and-  had  arrived  in  England)  had  purchased  about  10,000^. 
sterling  worth  of  her  inward  cargo.  The  purchases  of  the  in- 
ward cargo  were  made  from  funds  of  the  claimant  already  in 
England,  in  the  hands  of  Baring,  Brotheris  &  Co.  These  pur- 
chases closed  about  the  middle  of  December  in  the  same  year. 
The  ship  left  England  on  the  4th  ot  January  1812,  laden  with 
dry  goods  of  best  quality  of  British  manufacture.  Her  clearance, 
dated  Hth  of  December,  1811,  from  the  custom-house  of  London, 
is  for  Amelia  Island,  a  Spanish  port,  Rio  Janeiro  in  the  Brazils, 
a  Portuguese  port,  and  Philadelphia.  On  the  9th  or  10th  of  Fe- 
bruary 1812,  the  ship  arrived  at  Amelia  Island  after  a  direct 
voyage  from  London  to  that  place.  She  lay  there,  without  break- 
ing bulk,  until  the  lOth  of  April,  when  she  sailed  for  the  port  of 
Philadelphia ;  and  on  the  12th  of  the  same  month,  arriving  in  the 
waters  of  the  Delaware,  she  is  seized  by  an  officer  of  the  revenue 
for  this  district,  for  the  violation  of  a  law  of  the  United  States, 
passed  on  the  1st  of  March  1809,  commonly  called  the  non-im- 
portation act  The  Good  Friends  for  this  oifence  was  libelled 
by  the  proper  officer  on  the  part  of  the  United  States,  in  this 
district,  on  the  5th  day  of  May  last,  as  forfeited.  This  cause  was 
heard,  at  great  length,  at  the  November  term  last  of  this  court, 
sitting  at  Newcastle. 

The  4th  section  of  the  act  of  Congress  above  mentioned, 
prohibits  the  importation  into  the  United  States,  or  the  territo- 
ties  thereof,  after  the  20th  of  May  following,  of  any  goods,  wares, 
and  merchandizes  whatsoever  from  any  port  situated  in  Great 
Britain  or  Ireland,  or  any  of  the  colonies  or  dependencies  of 
Great  Britain,  or  from  any  port  or  place  in  her  actual  possession. 
The  same  prohibition  is  by  the  same  law  enacted  against  France 
but  has  been  since  dispensed  with.  All  goods,  wares  and  mer- 
chandize, being  of  the  growth,  produce  or  manufacture  of  Great 
Britain,  or  Ireland,  or  of  the  colonies  or  dependencies  of  Great 
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Britain,  are  hy  the  same  seetion  prohibited  from  bung  imported 
from  any  port  or  place  whatevir  ;  certain  elearancea  for  p<Mt« 
beyond  the  Cape  of  Good  Hope,  «tc.  only  exeepted.  By  the  5tli 
gection,  the  prohibited  articles  are,  if  imported  into  the  United 
BUtes  or  their  territorie*,  forfeitedi  The  eth  section  U  the  only 
one  by  ^hich  it  is  alleged  the  forfeiture  accraes,  in  the  preeeoft 
case,  of  the  ship  Good  Friends  to  the  United  States.  The  words 
are  *^that  if  any  article  or  articles  the  importation  of  which  is 
prohibited  by  this  act,  shall  after  the  twentieth  of  May  be  pot 
on  board  of  any  ship  or  vessel,  boat,  raft  or  carriage,  with  in- 
tention to  import  the  same  into  the  United  States  or  the  territo- 
ries thereof,  contrary  to  the  true  interest  and  meaning  of  this 
act,  and  with  the  knowledge  of  the  owner  or  master  of  such  ship 
or  vessel,  boat,  raft  or  carriage,  such  ship  or  vessel,  boat,  raft  or 
carriage  shall  be  forfeited,  and  the  owner  and  master  thereof 
shall  moreover  each  forfeit  and  pay  treble  the  value  of  such 
articles." 

It  has  been  truly  alleged  in  the  argument,  by  one  <rf  the  ad- 
vocates  of  the  claimanU,  that  the  fact  of  imporUtion  is,  indepen- 
dent of  the  act  of  Congress,  no  offence.  It  has,  however,  been 
made  an  offence  hy  the  legislative  authority  ol  the  country,  and 
it  cannot  be  dissembled  that  the  ship  Good  Friends  has  done 
the  very  act  prohibited  by  the  fourth  section  of  the  act  aforesaid  ; 
and  that  she  is  forfeited,  unless  there  exist  such  facts  and  cir- 
cumstances in  her  case,  as  will  exempt  her  ftom  the  operation  of 
the  act  The  duty  prescribed  to  this  court  now,  is  to  determine 
whether  this  ship  has  had  p«t  (m  hoard  of  her  British  manufoc- 
tures,  and  brought  them  into  the  United  States,  under  such  cir- 
cumstances as  will  protect  her  from  forfeiture. 

It  has  been  contended  by  the  advocates  for  the  claimants, 
that  there  is  no  evidence  in  the  present  case  of  any  intention  on 
the  part  of  the  claimant  or  his  agents  to  put  on  hoard  the  goods 
to  import  the  same  into  the  United  States  or  the  territories 
thereof,  and  that  it  is  incumbent  on  the  part  of  the  United  States 
to  prove  such  intention.  ^ 

It  is  in  evidence  in  this  cause  that  the  claimant  had  vast 
funds  on  the  continent  of  Europe,  being  the  proceeds  of  several 
cargoes  exported  and  sold  there ;  that  he  had  endeavoured  and 
very  successfully  too,  to  concentrate  these  f\ands  in  the  hands  of 
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Baring>  Brothers  and  Co.,  a  house  in  London ;  that  viewing  the 
ancertain  state  of  the  relations  between  this  country  and  Great 
Britain,  he  was  very  uneasy  lest  he  might  hii  in  accomplishing 
the  great  purpose  he  held  in  view.  His  desire  to  be  in  possession 
of  his  funds,  at  such  a  juncture,  was  very  laudable ;  especially 
as  it  would  redound  to  his  own  -security  as  well  as  be  adding  to 
the  resources  of  his  country.  The  simple  question  on  this  part 
of  the  case  is,  whether  the  claimant  intended  a  commercial 
profit  on  the  back  of  the  funds  which  he  thus  wished  to  be  in 
his  own  possession,  by  lading'  the  Gk)od  Friends  with  British 
manufactures  for  the  American  market. 

The  letter  of  instructions  to  the  supercargo  Mr.  Adgate,  is 
dated  at  Philadelphia,  on  the  27th  of  July  181 1,  four  days  ante- 
rior to  the  ship's  putting  to  sea.    In  this  letter  it  is  remarkable, 
that  nothing  is  said  in  respect  to  the  ulterior  destination  of  the 
bulk  of  the  inward  cargo  which  was  to  be  taken  on  board  at 
London.     From  this  letter  it  would  seem  as  if  a  part  at  any 
rate  of  the  inward  cargo  was  intended  to  be  imported  into  Phila- 
delphia. This  is  to  be  inferred  from  sundry  expressions  contained 
in  it,  such  as  the  following :  '*  as  it  respects  letters,  I  have  no 
objection  to  take  in  my  ships  those  from  American  supercar- 
goes,  masters,  officers  and  crew  to  their  families  or  owners  of 
their  vessels."    Speaking  of  the  purchase  of  anchors  for  his  new 
ship,  I  suppose  on  the  stocks  of  this  country,  the  claimant  says, 
^*  and  if  they  cannot  be  obtained  in  Portugal  or  Spain,  you  are 
to  purchase  them  in  England,  &c."     Again,  '*  no  matter  if  the 
anchors  are  forged  in  England  so  they  are  well  made,  of  good 
iron  bars,  &c."    And  further,  "  should  I  want  any  other  articles 
from  England,  I  will  write  you  in  time,  care  of  Messrs.  Baring, 
Brothers,  and  Co.  at  London.'*    There  is  however,  a  clause  in 
this  letter  of   iustructions,  which  strongly  intended  that  the 
whole  of  the  inward  cargo  was  expected,  to  be  brought  into  Phi- 
ladelphia.    Speaking  of  the  terms  on  which  he  engaged  Mr. 
Adgate,  he  says,  '^  Sd.  Five  hundred  dollars  additional  will  be 
paid  to  you  if  the  ship  Good  Friends  proceeds  from  a  port  in 
Portugal  or  Spain  to  London,  and  there  takes  in  a  cargo  on  my 
account  as  before  mentioned  and  arrives  safe  in  this  port."  What 
port  is  meant  to  be  arrived  at?  Why  certainly,  the  one  at  which 
the  letter  is  dated.    Where  is  she  to  take  in  her  cargo  ?  Plainly 
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and  undoubtedly,  at  London.  He  further  is  desirous  of  purchasing 
on  his  own  account,  a  complete  set  of  separate  Maps  of  that  part 
of  this  continent,  from  the  south  boundaries  of  the  United  States, 
including  Mexico,  all  the  way  round  Cape  Horn,  as  far  as  it  is 
navigable,  ^.  Prom  these  clauses  of  the  letter  of  the  27th  July, 
it  would  seem  as  if  the  inward  cargo,  or  at  any  rate  a  part  of  it, 
was  destined  at  that  time  for  the  port  of  Philadelphia,  the  resi- 
denee  of  the  claimant. 

It  is  now  to  be  considered  how  far  the  eflect   of  the  above 
letter  is  done  away  by  those  which  follow,  of  the  Uth  of  Octo- 
ber and  the  29th  of  December,  1811.    The  letter  of  the  Uih  of 
October,  was  received  by  the  supercargo  on  the  5th  of  December 
ensuing,   at  London,  nine  days  only  before  the  compietioD    of 
lading  and  the  date  of  the  clearance.     From  the  evidence  of  Mr. 
Adgate,  it  seems  that  the  purchases  of  the  inward  cargo  closed 
about  the  middle  of  December.     Must  not,  therefore,  an  infe- 
rence arise  that  before  receiving  the  letter  of  the  Uth  of  Octo- 
ber, a  considerable  part  of  the  cargo  was  shipped  under  the 
leUer  of  the  27th  of  July?  But  the  letter  of  the  Uth  of  October 
most  (Clearly  and  unequivocally  proves  to  my  mind  the  destina> 
tion  to  both  Amelia  Island  and  Rio  Janeiro  to  be  colourable  and 
not  rtal.    It  is  the  first  paper  in  this  cause,  in  point  of  date, 
which  mentions  Amelia  Island  as  the  place  of  destination,  and 
orders  the  ship  to  proceed  '^  near  enough  to  our  capes  to  put 
letters  on  board  to  point  out  the  destination'"  of  the  claimants. 
It  appears  then  that  his  intention  was  thereafter  ''  to  be  pointed 
out^^  although  he  in   the  same  letter  orders  the  clearance  for 
Amelia  Island.     Could  Amelia  Island  or  Rio  Janeiro  be  the 
place  at  which  he  vnshed  his  cargo  to  be  unladen  and  sold  ?    If 
either  of  them  were,  why  speak  in  the  letter  of  pointing  out  his 
intention ;  the  contiiiuance  of  the  non-importation  acts,  and  of 
the  orders  in  council?     Neither  of  these  governmental  acU 
could  affect  the  ship  or  cargo  at  either  Amelia  Island  or  the 
Brazils.     Why  wish  her  to  come  so  near  the  capes  of  Delaware, 
if  her  destination  was  bona  Jide  for  either  the  Spanish  or  Portu- 
guese ports  ? 

The  letter  of  the  29th  of  December,  is  an  after-act,  and 
cannot  have  much  weight  in  the  decision  of  the  present  ease.  It 
was  not  received  until  the  arrival  of  the  ship  at  Amelia  Island, 
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#r  until  the  day  after.  It  was  written  in  Philadelphia  after  the 
shipment  of  the  cargo  at  London,  and  but  a 'short  time  before 
the  ship  left  the  British  waters.  Even  this  document  proves  only 
in  hi*  favour  that  the  claimant  did  not  wish  to  bring  his  ship 
into  Philadelphia,  and  subject  her  and  her  cargo  to  forfeiture 
directly  in  the  face  of  the  non-importation  act.  It  is  ascertained 
by  this  letter  that  she  was  not  to  unlade  or  break  bulk  at  Ame- 
lia Island,  but  was  to  be  kept  in,  such  manner  as  at  any  time  to 
proceed  with  her  cargo  to  such  port  as  the  claimant  should 
point  out.  By  the  way,  all  this  Ume  there  is  no  mention  made 
of  the  voyage  to  Rio  Janeiro ;  but  there  is  to  be  gathered  an 
evident  avidity  in  the  claimant,  apparent  on  the  face  of  this 
letter,  on  the  first  intimation  that  the  restrictive  act  is  repealed, 
that  the  ship  should  come  direct  for  the  port  of  Philadelphia ; 
and  this  too  without  advice  from  himself  of  such  being  the  fact. 
It  follows  that  this  court  is  of  opinion,  that  the  evidence  of  the 
intention  of  lading  in  London,  to  import  into  the  United  States, 
is  manifest,  from  the  documentary  evidence  to  which  we  have 
alluded;  and  we  are  further  of. opinion,  that  this  evidence 
is  strongly  corroborated,  nay»  concluded  by  the  London  deaiv 
ance. 

This  document  is  the  voluntary  act  of  the  captain,  and  pre- 
sents, together. with  the  act  of  since  brining  them  in,  indisputa- 
ble evidence  of  the  goods  being  put  on  board  with  a  view  to  the 
American  market.  In  this  paper  Amelia  Island,  Rio  Janeiro, 
and  Philadelphia  are  named,  and  most  probably  named  with  a 
full  intention  and  understanding  among  the  parties,  of  being  filled 
np  in  the  hand-writing  of  the  custom-house  officers  at  London — 
not  in  print,  but  in  manuscript.  To  this  paper  it  has  been 
replied  by  the  claimant's  advocates,  that  the  ship  might  not  have 
arrived  with  her  cargo  until  the  repeal  of  the  restrictive  acts^ 
and  for  that  event,  aod  with  that  view,  was  the  clearance  filled 
up  with  the  word  Philadelphia,  1  would  ask,  if  this  be  the 
course  of  transactions  of  this  kind,  and  if  there  is  an^  evidence 
in  the  cause  to  support  such  a  supposition  ?  Is  the  lying  at 
Amelia  Island  upwards  of  two  months,  waiting  the  result  of  the 
memorial  to  Congress  presented  by  the  claimant  and  others  in 
favour  of  special  importations,  evidence  of  such  a  position  ? 
Ther^is,  however,  still  further  evidence  of  &  part  of  the  cargo 
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being  pmt  on  board  in  London,  with  an  inUntion  ta  bring  it  into 
a  prohibited  port ;  I  mean  the  memorial  presented  bj  the  ckiiii- 
ant  to  Congress  dated  on  the  9th  of  March  1819. 

By  thii  paper  it  appears  that  property  in  British  Mannfiao- 
tores  amounting  to  1863/.  18«.  sterling,  was  shipped  on  board  the 
Oood  Friends  for  the  express  purpose  of  being  brought  to,  and 
used  in  the  port  of  Philadelphia,  consistii^  of  '^  three  anchors, 
a  quantity  of  sheathing  copper,  copper  nails,  a  small  bale  of 
bunting,  four  night  glasses  and  several  charts," — thereby  fulfil* 
Ung  in  respect  of  these  articles,  the  wishes  of  the  claimant  ex- 
pressed in  his  letter  of  the  37th  of  July.  These  articles,  hj  the 
explanatory  statement  annexed  to  the  memorial,  are  excepted 
from  the  general  wish  which  the  claimant  had  of  being  permit- 
ted by  Congress  to  order  the  ship  round  to  Philadelphia,  as  a 
place  bf  safety,  and  of  there  entering  her  cargo  for  exporlatioD* 
The  captain,  he  says,  has  given  bonds  in  England  to  land  the 
eopper  and  anchors  in  a  port  of  the  United  States.  From  this 
document  then  as  wdl  as  the  letter  last  mentioned,  it  appears 
that  these  articles  were  intended  for  the  use  of  the  claimant 
himself;  but  it  has  been  ve^y  iagetiionsly  replied  that  as  these 
anchors  and  the  other  articles  compering  this  part  of  the  ship- 
ment, were  intended  for  the  use  of  the  claimant  and  not  as  arti- 
cles of  merehandize^  their  importation  cannot  influence  a  deei- 
rion  of  the  present  case  against  him,  if  even  put  on  board  with 
intention  of  being  brought  here.  In  support  of  this  principle  a 
pase  has  been  cited  from  3  Dal.  297,  as  being  fully  in  point 
This  case  has  been  attentively  considered,  and  this  court  is  of 
opinion  that  it  does  not  go  the  length  contended  for  by  the 
plaiman*i's  advocates.  It  is  true,  that  an  act  of  Congress  passed 
on  the  22d  of  May  1704,  prohibiting  for  one  year  ensuing,  the  ex- 
portation of  arms  and  ammunition. 

The  La  Vengeance  was  alleged  to  have  exported  these  arti- 
cles from  the  United  States  against  the  form  of  the  act,  but  it 
appeared  that  the  powder  constituted  a  part  of  the  equipment 
of  the  French  frigate  the  Semilante,  and  did  never  belong  to  the 
United  States,  nor  was  it  of  their  manufacture ;  and  that  the 
inuskets  mentioned  in  the  information,  were  the  private  property 
of  French  passengers  on  board  La  Vengeance  '<  carried  out  for 
thHr  own  use,  and  not  by  way  of  merchandixe."  It  must  be  evi- 
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dent,  that  the  ncm-importation  tet  mB  made  to  proliibit  tlie  intro* 
daction  into  the  United  States  of  British  merchandise  for  a»^ 
use  whatever^  and  thereby  to  strike  at  the  interests  of  a  nation 
whose  government  was  heaping  upon  ns  vexations  and  in justioe 
withoat  nomber  and  without  end.  We  are  of  opinion  that  dm-  . 
grass  intended  to  prohibit  importations  of  every  article  with  a 
view  to  the  consumption  of  the  country  ;  otherwise  the  non-im- 
portation system  would  be  a  laborious  nullity  and  a  dead  letter ; 
and  surely  if  Congress  had  intended  to  let  in  British  manu&o- 
tures  for  any  purpose  or  use  whatever,  the  law  would  have  con- 
tained an  exception.  We  however  find  none ;  and  as  a  matter  of 
construction  we  can  never  sanction  such  a  one  of  any  law,  as 
would  inevitably  deieat  the  ends  for  which  it  was  enacted.  Such 
a  construction  is  indubitably  the  wrong  one.  The  whole  mercan- 
tile class  of  the  community  might,  under  such  a  construction 
enter  into  importations  with  the  avowed  object  of  being  Jbr 
their  own  use  ;  and  by 'such  means  the  United  States  in  the 
lace  of  the  legislative  prohibition  might  become  inundated  with 
British  manufactures.  This  court  cannot  adopt  such  a  construc- 
tion, as  would,  if  sanctioned  by  the  judiciary  of  the  country^ 
violate  the  plain  intention  of  the  act,  and  frustrate  all  the  bene* 
fits  intended  from  it. 

The  act  of  May  1794  was  passed  to  prevent  the  United  States 
being  drained  of  those  materiab,  by  their  exportation  abroad, 
without  which,  the  country  could  not  be  defended ;  and  the  con- 
struction perhaps  was  a  reasonable  one,  that  twenty  muskets, 
bought  by  individuals  for  personal  defence,  and-not  with  views 
of  mercantile  profit  or  for  other  foreign  markets,  could  not  be 
considered  a  violation  of  the  law.  Very  diiierent  in  the  opinion 
of  this  court,  is  the  importation  of  upwards  of  15001.  sterling 
worth  of  British  manu&ctures,  when  our  prohibitory  act,  without 
exception,  forbids  the  introduction  altogether  of  British  merchan- 
dize, in  terms  the  most  broad  and  unequivocal. 

Independently  of  the  documentary,  there  is  abundant  other 
testimony  in  this  cause  of  the  cargo  '*  heing  put  on  boar^  the 
Good  Friends  for  importation  into  the  United  States.  The  claim- 
ant certainly  never  could^  intend  to  lay  out  nearly  67,0001.  ster- 
ling in  any  goods  for  the  purpose  of  being  carried  to  an  uncer- 
tain or  a  glutted  market.    His  fiinds  in  England  were  in  able, 
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responsible  hands,  and  his  goods  were  pnrcbased  with  monies 
taken  up  from  Messrs.  Baring,  Brothers,  and  Co.  in  pursuance 
of  his  own  orders.  Importation  to  Amelia  Island  of  British  dry 
goods,  to  so  great  an  amount,  is  inconsistent  with  the  mercantile 
eminence  and  known  acuteness  of  the  claimant  He  would  have 
preferred  bringing  his  money  home  in  bills  or  in  any  other  man- 
ner,  to  bringing  a  cargo  of  such  an  amount  to  such  a  market 
Hb  supercargo  swears  that  the  whole  of  the  inhabitants  of  Per- 
nandina  of  all  ages,  sexes,  and  colours,  do  not  amount  to  300, 
and  that  the  land  of  Amelia  Island  is  very  poor  and  thinly  popu- 
lated. The  whole  of  the  wealth  of  this  island  was  not  su&eient 
for  the  purchase  of  this  cargo — bestdcM  from  the  guod  under- 
standing which  has  existed  betwen  the  British  and  8pan»h 
governments  for  some  years  past,  it  is  reasonable  to  conclude, 
that  British  manufactures  were  to  be  obtained  in  great  abundance 
anterior  to  the  arrival  thither  of  the  Good  Friends. 

The  Britisli  are  sufficiently  eager  to  supply,  indeed  to  glut, 
every  market  open  to  their  manufactures.  The  Good  Friends 
arrived  there  on  the  19th  of  February,  and  lay  in  the  Spanish 
waters  until  the  10th  of  April,  without  breaking  bulk,  or  expo- 
sing any  part  of  the  cargo  to  sale.  Nor  have  we  any  testimony 
of  its  being  consigned  to  any  person,  to  superintend  its  sale  and 
to  account  for  and  remit  its  proceeds.  So  far  from  any  of  these 
measures  being  taken,  we  have  it  from  under  the  hand  of  the 
claimant,  that  the  vessel  was,  *'  to  be  kept  in  such  manner  as 
at  any  time  to  proceed  with  her  cargo  to  such  port  as  he  should 
point  out.^ — The  conclusion  from  these  facts  is,  that  Amelia  Is- 
land could  not  have  been  the  real  port  of  destination. 

But  Rio  Janeiro  is  another  port  of  destination.  It  is,  I  be- 
lieve, not  mentioned  in  the  claimant's  letter  of  the  I4th  of  Octo- 
ber, nor  in  the  original  manifest,  or  the  consular  certificate,  and 
must  have  been  inserted  on  the  suggestion  of  the  master  of  the 
ship,  or  of  some  agent  of  the  claimant.  The  manifest  and  con- 
sular certificate  mention  Amelia  Island,  ^c  The  clearance  it- 
self mentions  Rio  Janeiro.  There  does  not  appear  to  have  been 
any  obstacle  to  the  ship's  proceeding  to  that  market,  had  such 
been  her  intention.  That,  perhaps,  was  not  an  empty  market 
The  British  trade  there  themselves,  and  it  was  but  reasonable  to 
conclude  that  an  ample  supply  of  their  manufactures  was  on 
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hand.  No  attempt  was  made  to  enjoy  the  BrauKan  maileet) 
though  an  ample  opportunity  was  afforded,  during  the  delay  at 
Amelia  Island.  Indeed,  according  to  my  recollection,  the  claim- 
ant no  where  mentions  this  port  as  the  one  which  in  any  event 
is  to  be  the  receptacle  of  his  cargo.  One  of  his  advocates  has  oi^d 
as  an  excuse  for  not  going  to  Rio  Janeiro,  that  the  property  would 
there  have  been  seized  as  an  indemnity  for  the  seizure  of  Florida. 
It  is  hardly  to  be  supposed  that  the  Portuguese  would  proceed 
to  such  a  length  for  any  injury  committed  against  the  Spanish 
government  I  am  compelled  to  decide,  from  these  facts  united 
with  the  paper  testimony  heretofore  considered,  that  the  cargo 
of  the  Good  Friends  was  put  on  hoard  Bt  London,  not  with  areo^ 
destination  for  Amelia  Island  or  Rio  Janeiro,  but  for  the  port  of 
Philadelphia  in  the  United  States.  The  last  place  presented  every 
invitation  which  mercantile  cupidity  could  hope  for,  because  of 
the  interrupted  state  of  commerce  which  for  spme  years  had  ex- 
isted. 

I  might  here  dose,  and  order  the  decide  which  would  result 
from  the  foregoing  convictions,  but  that  several  other  questions 
of  great  magnitude  have  arisen  and  been  discussed  in  this  cause, 
which  it  may  be  thought  incumbent  on  me  to  decide. 

It  is  urged  on  the  part  of  the  claimant  in  this  case,  that  the 
ship  is  protected  from  forfeiture  by  the  conduct  of  the  govern- 
ment of  the  United  States,  and  their  agents,  in  receiving  the  ces- 
sion of  Amelia  Island,  and  by  the  conduct  of  those  agents  subse- 
quent to  the  cession.  By  a  secret  act  of  Congress,  passed  on  the 
15th  January,  1811,  the  President  of  the  United  States  was  au* 
thorized  "  To  take  possession  of  all  or  any  part  of  the  territory 
lying  east  of  the  river  Pcrdido,  and  south  of  the  state  of  Georgia 
and  the  Mississippi  Territory,  in  case  an  arrangement  has  been, 
or  shall  be,  made  with  the  local  authority  of  the  said  territory 
for  delivering  up  the  possession  of  the  same,  or  any  part  thereof, 
to  the  United  States,  or  in  the  event  of  an  attempt  to  occupy  the 
said  territory,  or  any  part  thereof  by  any  foreign  government." 

On  the  26th  of  January,  same  year.  General  George  Mat- 
thews and  Colonel  John  M'Kee,  were  appointed  by  the  President 
joint  and  several  commissioners  for  carrying  into  eifect  the  pro- 
visions of  the  foregoing  act.  It  appears  from  the  testimony,  that 
on  the  1 6th  of  March  last,  the  town  of  Femandina,  in  Amelia 

No.  XVI.  D 


Digitized  by  VjOOQIC 


498 

Island,  wat  tammoned  to  samnder  bj  a  number  of  anned  ] 
pie,  calling  themselves  patriots ;  that  on  the  17th  it  capitulated, 
by  striking  the  Spanish  flag  to  that  of  the  patriots ;  that  on  the 
lUh  it  was  ceded  bjthe  patriots  to  general  Matthews,  as  United 
States'  commissioner,  who  hoisted  the  flag  of  the  United  Stales 
in  place  of  that  of  the  patriots ;  that  general  Matthews  took  pos- 
session, at  the  head  of  fifty  armed  men,  being  a  detachmoit  of 
United  States'  troops.  There  were  lying  in  the  adjacent  waters, 
from  five  to  eight  United  States'  gun-boats^  under  the  command 
of  commodore  Campbell ;  that  at  the  time  of  the  cession  these 
gun-boats  lay  opposite  the  town,  side  too,  with  springs  on  their 
cables;,  that  after  the  cession.  General  Matthews  appointed  a 
judge,  a  collector,  a  harbour-master,  and  a  notary  publJclr.  On 
the  second  of  April  following,  the  ship  Good  Friends,  thereto- 
fore lying  in  the  waters  of  Amelia  river,  was  cleared  out  for  the 
port  of  Philadelphia  from  Femandina,  by  the  coUector  there, 
whom  General  Matthews  had  appointed,  after  giving  bond  for  se- 
curing the  duties  on  the  ship  and  cargo.  The  clearance  was  ac- 
companied by  a  letter  from  General  Matthews  to  John  Steele^  es- 
quire, collector  of  the  port  of  Philadelphia,  stating  the  capitula- 
tion, surrender,  cession,  &c.  of  Femandina  and  Amelia  Island. 
On  the  4th  of  April,  the  government  of  the  United  States  disa- 
vowed the  conduct  of  General  Matthews,  revoked  his  powers,  and 
committed  them  to  another  person. 

These  facts  have  given  rise  to  several  very  important  ques^ 
tions  which  were  debated  at  the  bar  with  great  science  and  abi- 
lity by  the  advocates  of  counsel  for  both  sides. 

The  first  question  raised  is,  whether  Matthews  did  or  did  not 
exceed  the  powers  delegated  to  him,  by  receiving  the  cession  of 
Amelia  Island  in  the  manner  he  did  receive  it. 

The  words  of  the  act  of  Congress,  from  whence  the  whole  au- 
thority to  occupy  East  Florida  originated,  are  "  in  case  an  ar- 
rangement has  been  or  shall  be  made  with  the  local  authority 
of  the  said  territory  for  delivering  up  the  possession  of  the  same 
or  any  part  thereof  to  the  United  States."  These  words  define 
the  first  casus  in  which  the  commissioners  were  to  act,  and  to  oc- 
cupy the  territory  for  the  United  States.  The  language  of  the 
letter  of  instructions  to  the  commissioners  is  *'  should  you  find 
Govemour  Folk,  or  the  local  authority  existing  there,  inclined  to 
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surrender  in  *  an  amicMe  manner y'  the  pocsession  of  the  remain- 
ing portion  or  portions  of  West  Florida,  now  held  by  him  in  the 
name  of  the  Spanish  monarchy,  joa  are  to  accept  in  behalf  of 
the  United  States  the  abdication  of  his  or  of  the  other  existing 
authority  and  the  jurisdiction  of  the  country  over  which  it  ex- 
tends. And,  should  a  stipulation  be  insisted  on  for  the  re-delivery 
of  the  country  at  a  future  period,  you  may  engage  for  such  re  de- 
livery to  the  lawful  sovereign."  In  the  5th  paragraph  of  the  let- 
ter are  the  following  words : — *<  These  directions  are  adapted  to 
one  of  the  contingencies  specified  in  the  act  of  Congress,  name- 
ly, *  the  amicable  surrender  of  the  territory  by  the  local  ruling 
authority.' " 

From  the  plain  meaning  of  all  this  language  it  would  seem  i^s 
if  Matthews,  in  relation  to  the  first  contingency,  was  to  act  as  a 
peaceful  negociator  and  in  an  amicable  manner.  In  support  of 
this  idea  the  act  speaks  of  an  *'  arrangement,"  which  has  been,  or 
is  to  be,  made  in  relation  to  the  surrender  of  the  territory.  The 
word  '*  arrangement"  here  means  something  depending  on  and 
preparatory  to  a  compact,  and  a  compact  too,  to  be  made  in  a 
friendly  manner;  that  is,  without  any  preexisting  hostility.  The 
word  '*  arrangement,"  and  those  which  follow  it,  must  mean 
something  voluntary  on  the  part  of  the  authorities  ceding  the 
territory ;  for  no  compulsion  could  be  contemplated,  as  no  force  in 
this  case  was  to  be  resorted  to.  We  must  therefore  infer,  that 
the  clear  meaning  of  this  casus  was  a  voluntary  or  an  amicable 
surrender  of  the  territory  without  the  aid  of  force  or  the  show  of 
military  authority.  This  idea  is  abundantly  supported  by  the 
letter  of  instructions  under  which  General  Matthews  acted.  This 
paper  was  penned  by  the  secretary  of  state,  about  ten  days  af- 
ter the  act  passed,  and  though  tliere  is  a  slight  variance  from  the 
language,  yet  it  follows  the  meaning  of  the  act  The  letter  uses 
these  words — ^'  inclined  to  surrender  in  an  amicable  manner  the 
possession  &c."  The  obvious  meaning  of  this  language  is,  that 
^  the  territory  was  to  be^  acquired  in  a  friendly  manner,  and  by 
compact  or  negotiation  without  hostility  or  the  exhibition  of  a 
military  force. 

2dly,  as  to  the  authority  which  was  to  make  the  surrender. 

With  regard  to  colonies  there  are  generally  authorities  of 
two  kinds — the  authority  of  the  mother-country  by  which  the 


Digitized  by  VjOOQIC 


500 

colony  has  bean  discovered,  planted  mod  settled,  or  acquired  by 
conquest  or  treaty*,  and  which  retains  and  exercities  many  of  the 
more  important  attributes  of  sovereignty  ;  and.  the  "  local  aoibo- 
rity''  of  the  colony,  which  is  exercised  for  its  immediate  govern- 
ment, and  in  the  colony  itself  The  latter  is  called  from  naage 
and  propriety  of  language  the  "  local  authority ;"  by  way  of 
contra  distinguishing  it  from  the  former.  The  meaning  of  the 
words  ^'  local  authority^  as  used  in  the  act  of  Congress,  I  am  of 
opinion  must  be  such  authority  alone,  as  had  the  immediate,  or 
if  you  please,  the  *'*'  locai^  government  or  superintendence  of  the 
territory  about  to  be  surrendered ;  namely,  the  colonial  authority 
and  no  other.  In  this  sense  Congress  must  have '  used  the  term. 
The  authority  of  the  mother-country  could  not  in  the  nature  of 
things,  and  never  was  intended  to  be  applied  to  for  the  cession : 
Govemour  Folk's  name  being  mentioned  in  the  instructions  was 
a  sufficient  guide  to  Matthews,  as  to  the  authority  intended  by 
the  act  and  by  the  executive  who  issued  instructions  under  it 
The  act  uses  the  words  **  local  authority:"  the  instructions  vary 
in  a  small  degree  from  these  words:  and  probably  to  meet  the 
possible  case  of  Folk's  removal  from  office,  uses  the  words  in  one  * 
place  **  local  authority  existing  there,''  and  in  another  ^  the  local 
ruling  authority."  In  both  cases  the  instructions  correspond  with 
the  true  intent  and  meaning  of  the  act.  They  both  meant  the 
local  provincial  or  colonial  authority.  Did  thijA  authority  make 
the  surrender  to  Matthews  ?  Was  it  m>Kle  by  Govemour  Folk 
or  even  Don  Lopez  ?  Or  vras  it  made  by  the  existing  provincial 
or  colonial  authority  ?  Was  it  made  by  that  authority  which 
existed  when  the  law  passed  or  which  had  held  the  territory  <rf 
the  Crown  of  Spain  ?  Certainly  by  none  of  them !  But  by  such 
an  authority  as  had  stepped  in  between  the  one  Congress  had 
contemplated  and  General  Matthews.  Nor  does  the  cession  bear 
that  voluntary  and  peaceful  character  which  was  desired  and 
described  by  the  legislative  and  executive  department  of  our 
government.  But  in  this  case  there  is  a  summons  by  the  patriot 
forces  of  the  town  of  Femandina,  on  the  l§th  of  March  to  sur- 
render on  the  next  day.  It  capitulates  and  surrenders  ;  both  of 
which  are  measures  of  war  and  the  consequences  of  hostile 
movements. 
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Under  this  view  of  the  subject,  I  am  clearly  of  opinion  that 
the  tirst  c<MUi  or  contingency  mentioned  in  the  law  did  not 
arise ;  and  that  Governour  Matthews  in  receiving  the  cession  as 
he  did,  exceeded,  and  of  course  violated,  both  the  letter  and 
spirit  of  his  powers ;  that  he  obtained  the  territory  by  usurpa* 
tion  and  not  by  compact,  unless  the  second  casus  arose,  in  which 
force  was  to  be  used,  and  this  brings  us  to  examine  whether  the 
second  casus  did  arise  in  which  possession  was  to  be  taken  by 
force.  Ou  this  part  of  the  subject  I  shall  attempt  brevity,  as  not 
much  contest  has  arisen  at  the  bar  upon  it.  It  is  not  pretended 
that  the  force  to  which  Fernandina  capitulated  was  a  foreign 
one  :  that  force  therefore  is  laid  out  of  the  case.  Matthews,  in 
regard  to  the  second  contingency,  was  to  keep  on  the  alerts  *<  on 
suspicion  of  a  foreign  force  being  about  to  occupy  the  territory;" 
and  he  was  to  pre  occupy  it  by  force,  only  on  the  first  undoubted 
manifestation  of  the  approach  of  a  force  for  that  purpose.  It  is 
not  in  proof  that  such  a  force  did  approach  for  such  a  purpose* 
It  follows  that  the  possession  which  was  obtained  was  unautho* 
riased  and  illegal.  The  agent  acted  beyond  the  limits  of  his  au« 
thority,  and  what  he  did  of  course  was  void. 

But  a  second  question  on  this  part  of  the  case  is,  whether  the 
bonding  at  and  clearance  from  Amelia  Island  to  Philadelphia 
was  a  forced  or  a  voluntary  act  on  the  part  of  the  agents  of  the 
claimant  Mr.  Adgate  the  supercargo  states,  that  after  the 
cession  he  felt  very  uneasy  for  the  safety  of  the  property,  and 
waited  on  General  Matthews  to  know  how  he  was  to  consider 
himself,  and  the  property  under  his  charge.  Matthews  told  hin^ 
he  might  consider  himself  in  the  United  States.  The  supercargo, 
considered  the  property  in  imminent  danger.  Matthews  agreecl 
with  him.  He  told  the  supercargo  finally,  he  would  give  a  clears 
from  the  custom-house  of  Fernandina,  on  securing  the  duties. 
Matthews  required  a  bond  for  this  purpose  in  the  sum  of  forty- 
six  thousand  and  odd  dollars,  that  the  vessel  and  cargo  should 
be  delivered  in  charge  to  the  collector  of  Philadelphia,  until,  aa, 
Matthews's  letter  expressed  it,  <*  the  determination  of  the  govern- 
ment of  the  United  States  be  known,  as  relates  to  her  case." 

Neither  the  testimony  of  the  supercargo  nor  the  letter  of  Mat- 
thews enforce  conviction  that  there  was  any  force  used  to  give 
the  bond  or  accept  the  clearance.    The  supercargo  indeed  im- 
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plies,  and  very  itrongly,  that  he  made  the  firit  overtare  to 
Matthewi,  in  consequenee  of  hit  own  uneanness  in  respect  to  the 
property. — Matthews  views  the  clearance  in  two  lights:  as  a 
measure  of  jostice,  for  which  he  gives  no  reasons — and  as  one  of 
policy,  lest  the  vessel  and  cargo  <<  might  invite  the  attack  of  pi- 
ratical marauders."  He  seems  a  little  suspicious  lest  she  might 
bring  trouble  on  his  hands. 

George  Turner  deposes  that  the  vessels  were  not  compelled 
by  the  government  of  Amelia  Island  to  depart,  but  were  required 
to  give  bonds  before  they  were  allowed  to  depart ;  that  the  bonds 
tequired  **  that  they  should  proceed  to  their  destined  ports  in  the 
United  States,  and  that  the  power  de  facto  did  not  take  posses- 
sion of  the  ships  and  vessels  in  the  harbour  further  than  the 
general  possession  given  them  by  the  cession  of  the  island.  The 
only  testimony  that  supports  the  idea  of  any  compulnon  to  se- 
cure duties,  is  that  of  James  Girdon.  He  says,  "  that  all  Ame- 
rican vessels  were  compelled  to  secure  the  duties  on  their  car- 
goes for  the  use  and  benefit  of  the  United  States  at  Amelia 
Island,  by  giving  bond  to  the  collector  there,^  This  however 
shows,  ^  what  he  means  by  the  word  compelled;  we  shall  how- 
ever, presently  see  whether  such  bonds  are  compulsory.  It  fur- 
ther appears  that  the  captains  and  supercargoes  of  several  ships 
and  among  them  of  the  Good  Friends,  preferred  a  petition  to 
Matthews,  after  the  cession,  on  the  subject  of  the  ships  and  car- 
goes ;  that  Matthews  in  his  answer  wished  them  to  vaxy  the 
form  of  the  application.  The  first  petition  to  him  does  not  ap- 
pear in  the  proceedings,  but  that  pursuant  to  the  form  he  ad- 
vises does,  and  bears  a  cotemporary  date  with  his  reply  to  the 
first  petition.  So  it  would  seem,  that  so  far  from  any  compul- 
sion being  used,  the  arrival  into  the  waters  of  the  United  States 
was  on  the  part  of  the  agents  of  the  claimant  voluntary  and 
eolicited. — By  the  way,  they  state  that  they  had  been  waiting 
at  Amelia  Island,  until  they  could  be  legally  admitted  to  come 
hither,  and  state,  in  the  same  paper,  Philadelphia,  as  their  port 
of  destination. 

We  do  not  discover  any  exercise  of  the  vis  major  in  this 
case.  Had  such  been  the  fact,  our  opinion  might  and  probably 
would  have  been  difierent ;  for  the  coming  into  the  waters  of  the 
United  States  would  have  been  imputable  to  the  compelling 
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force,  and  not  to  the  claimant  or  to  hig  agents.  But  so  far  from' 
the  vis  mtijor^  we  find  no  ezclunve  posseMion  taken  of  the 
8hipt  which  had  heen  riding  in  the  Spanish  waters,  bj  the  mili- 
tary occapants  of  the  island  or  bj  the  gun-boats  which  were  in 
its  waters.  The  ships  are  as  unmolested  as  before  the  surrender.  . 
The  whole  uneasiness  in  the  case  is  with  Mr.  Adgate.  He  it  is 
that  applies  to  MaUhews  to  know  what  to  do.  Matthews,  fear* 
ing  the  colibri,  I  suppose,  which  had  been  seen  some  time  before 
in  the  offing,  but  which  had  gone  further  to  the  south,  takes  hit 
bond  and  clears  him  out  for  a  port  in  the  United  States.  There 
certainly  then  was  no  external  force,  or  even  the  ofier  of  it 

The  next  question  which  ofifers  for  our  consideration  is,  can 
the  bond  be  deemed  compulsion  in  the  case  ? 

The  bond,  we  are  told,  was  given  with  condition  to  come  to 
the  port  of  Philadelphia,  and  with  a  cargo  of  dry  goods  of  Bri- 
tish manufacture.  We  have  before  seen  that  such  articles  are 
forbidden  to  be  brought  here,  and  by  the  law  of  the  land.  It  is 
clearly  unlawful  to  bring  in  such  a  cargo.  We  are  informed  by 
our  law  that  a  bond  given  with  a  condition  which  obliges  a  per- 
son to  do  an  act  or  to  the  performance  of  a  thing  which  is  uur 
lawful,  is  void.  3  Bac.  Jhr.  703,  Co.  Lit.  206,  6.  Cro.  Eliz,  706. 
The  inevitable  conclusion  is,  the  bringing  in  goods  of  British 
manu^ture  being  unlawful,  a  bond  with  a  condition  to  do  thai 
thing  is  void  and  of  no  effect.  Such  an  instrument  could  never 
form  the  ground  of  a  recovery  in  any  court  of  justice  in  the 
United  States.  It  could  have  no  compulsory  effect  belonging  to 
it ;  and  in  this  view  of  the  subject  there  was  no  compulsion  to 
bring  in  the  cargo,  even  according  to  the  deposition  of  Girdon. 

These  are  all  the  questions  which  I  have  thought  it  material 
to  consider  in  this  cause. 

I  will  now  beg  leave  to  remark,  that  in  a  republican  govern- 
ment like  ours,  which  exists  only  by  the  force  and  obligation  of 
its  laws,  it  is  of  primary  importance  that  those  laws  should  be 
obeyed ;  that  they  should  operate  equally,  that  the  obedience 
yielded  to  them  may  be  cheerful  and  willing  ;  that  if  one  mem* 
her  of  the  comn>unity  shall  be  exempted  from  their  operation, 
every  other  is  injured ;  and  has  a  right  to  complain  and  that  in 
proportion  as  the  laws  become  disregarded  and  ineffectual,  the 
government  from  which  they  emanate  becomes  enfeebled,  and 


Digitized  by  VjOOQIC 


504 

eventually  ii  incapeble  of  providing  for  it«  own  security  and  tbe 
happiness  of  the  people.  It  therefore  certainly  behoves  every 
functionary  of  snch  a  government,  by  whom  the  laws  are  to  be 
expounded,  to  be  cautious  how  he  admits  facts  on  principles  vir- 
tually to  do  away  the  force  and  effect  of  a  law.  By  admiasions 
of  this  kind  a  judicial  magistrate  may  usurp  ail  the  powers 
which  belong  to  a  free  government.  He  may  virtually  though 
he  cannot  formally  repeal  a  law.  He  may  esccuse  though  hs 
cannot  pardon  an  offence  against  the  law ;  forgetiing  the  wise 
maxim  of  the  common  law,  sed  est  tutissima  cassia  sub  dypt» 
hgis  nemo  dtcipitur. — On  the  other  hand  it  must  be  coni'e^^d ; 
that  there  are  cases  of  violation  of  the  laws  where  tiie  offender 
ought  not  to  suffer  their  penalties ;  but  the  great  question  in 
cases  of  this  kind^  in  a  well  regulated  government,  is  whether  he 
ought  not  rather  to  look  up  for  indemnity  to  the  executive  autho- 
rity, than  to  the  judicial  magistrate 

The  one  can  listen  to  the  suggestions  of  clemency  in  a  hard 
case,  while  the  other  is  the  lex  loquens,  the  law  speaking,  or  the 
medium  through  which  its  penalties  are  pronounced  against  its 
violators.  I  do  not  mean  by  what  1  have  said,  that  a  judge  should 
be  unmerciful ;  but  merely  that  he  confine  himself  to  those  funo* 
tions,  which  his  government  have  conferred  upon  him. 

I  may  do  wrong  to  the  claimant,  by  the  decision  which  I  now 
make ;  but  the  wrong  is  unintentional  on  my  part  If  however  I 
have  erred,  the  errour  will  hereafter  be  corrected  by  the  great 
and  learned  appellate  authorities  before  whom  this  cause  will  go, 
when  it  shall  have  left  this  court ;  and  a  great  consolation  tp  me 
is,  that  in  cases  of  magnitude,  the  final  decision  is  not  here. 
Were  my  judgment  of  this  case  to  be  formed  according  to  my 
prepossessions  which  I  have  received  of  the  claimants,  very  dif- 
ferent indeed  would  it  be  from  what  it  is.  But  I  am  bound  by  a 
tie  which  admits  no  personal  partialities  or  animosities  to  mingle 
themselves  in  my  decisions.  They  can  never  form  the  grounds 
of  my  decrees. 

Let  a  decree  of  forfeiture  be  entered. 
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HALIFJUC. 

The  Orion — Jubin.  master. 

For  the  eaptors — ^The  king's  advocate. 
For  the  claimaiits — ^The  solicitor-general. 


CaoKB,  J. — As  this  is  the  first  case  which  has  arisen  on  the 
American  hlockades,  I  felt  it  to  he  my  duty  to  give  it  the  fullest 
consideration.  I  have  examined  scrupulously  all  its  circum- 
stances, I  have  weighed  attentively  the  arguments  which  have 
been  advanced  by  the  counsel  on  both  sides ;  I  have  searched 
out,  and  have  carefully  applied  to  the  present  case,  all  the  former 
decisions  of  the  higher  courts  which  I  conceived  to  have  any 
bearing  or  relation  to  it ;  and  I  have  now  to  make  known  to  the 
suitors  in  this  court  the  result  of  my  inquiries. 

The  facts  in  this  case  are  few,  and  undisputed.  The  vessel 
having  on  board  a  cargo  of  flour  and  Indian  meal,  sailed  from 
New  York,  on  the  15th  of  May,  1813,  bound  to  Lisbon,  under  a 
license,  from  the  British  secretary  of  state,  bearing  date  upon  the 
11th  September  1812,  and  which  was  comprised  in  these  words: 

To  all  Commanders  of  His  Majesty^s  ships  of  War  and  Pri- 
vateerSy  and  all  others  whom  it  may  concern — geeetinq. 

I,  the  undersigned,  one  of  his  majesty's  principal  secretaries 
of  state,  in  pursuance  of  the  authority  given  to  me  by  his  ma- 
jesty by  order  of  council,  under  and  by  virtue  of  powers  given 
No.  XVI.  B 
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to  his  majastj  by  an  act  passed  in  the  forty-eighth  year  of  his 
majesty's  reign,  entitled,  *<  an  act  to  permit  goods  secured  in 
ware-houses  in  the  port  of  London  to  be  removed  to  the  outporta 
for  exportation  to  any  port  of  Europe,  for  empowering  his  ma- 
jesty to  direct  that  licenses,  which  his  majesty  is  authorized  to 
make  under  his  sign  manual,  may  be  granted  by  one  of  the  prin- 
cipal secretaries  of  state,  and  for  enabling  his  majesty  to  permit 
the  exportation  of  goods  in  vessels  of  less  burthen  than  are  now 
allowed  by  law,  during  the  present  hostilities,  and  until  one 
month  after  signature  of  the  preliminary  articles  of  peace,"  and 
in  pursuance  of  an  order  of  council  hereunto  annexed,  I  do  hereby 
grant  this  license  for  the  purposes  set  forth  in  the  said  order  in 
council  to  Cropper,  Benson  &c.  and  others,  and  do  hereby  permit 
a  vessel,  being  unarmed,  and  not  less  than  one  hundred  tons  bar- 
then,  and  bearing  any  flag  except  that  of  France,  or  except  a 
vessel  belonging  to  France,  or  to  the  subjects  thereof^  or  to  the 
subjects  of  any  territory,  town  or  place  annexed  to  or  forming  a 
part  of  France,  to  import  into  the  port  of  Lisbon,  from  any  port 
of  the  United  States  of  America,  a  cargo  of  rice,  grain,'  meal  or 
flour,  without  any  molestation  on  account  of  any  hostiliUeS)  that 
may  exist  between  his  majesty  and  the  said  United  States  of 
America,  notwithstanding  the  said  cargo  and  ship  aforesaid  may 
be  the  property  of  any  citizen  or  inhabitant  of  the  said  States  or 
to  whomsoever  the  said  property  may  belong,  and  that  the  mas- 
ter of  the  said  vessel  shall  be  permitted  to  receive  his  freight, 
and  return  with  his  vessel  and  crew  to  any  port  not  blockaded, 
upon  condition  that  the  name  and  tonnage  of  the  vessel,  and  the 
name  of  the  master  of  the  said  vessel  shall  be  endorsed  on  tins 
license  at  the  time  of  the  vessel's  clearance  from  her  port  of 
lading. 

This  license  to  remain  in  force  for  nine  months  from  ^e 
date  hereof.  Given  at  Whitehall  the  11th  September  1812,  in 
the  fifty-second  year  of  his  majesty's  reign. 

SIDMOUTH. 

It. is  admitted  by  the  captors  that  the  license  isigood  in  itself, 
and  that  the  terms  of  it  have  been  complied  with,  but  it  is  al- 
leged by  them  that  the  vessel  and  cargo  are  still  liable  to  con- 
demnation, notwithstanding  the  license,  for  having  broke  the 
blockade  of  New  York. 
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There  are  two  poiatt  therefore  for  consideratioD.  The  first 
ii  a  qaestion  of  fact,  whether  New  York  was  blockaded  at  the 
time  the  vessel  sailed  from  thence.  The  second  is  a  question  of 
law,  whether,  supposing  the  blockade  to  be  established,,  the 
license  can  protect  the  vessel  from  the  consequences  of  coining 
out  of  that  port  during  its  continuance. 

The  master  has  sworn  roundly  *'  that  he  had  no  knowledge 
qf  the  hlockede.''  But  there  is  full  proof  that  the  notification 
,  of  it,  which  was  made  by  Lord  Castlereagh  by  the  authority  of 
the  prince  regent  upon  the  20th  Maroh,  was  at  that  time  known 
at  New  York.  It  is  contained  at  foil  length  in  the  Evening  Post 
a  newspaper  published  in  that  city,  of  the  6th  May,  and  conse- 
quently nine  days  before  the  vessel  sailed,  and  it  is  morally  im- 
possible that  information  of  so  important  a  nature  to  the  mercan- 
tile inhabitants  should  not  have  been  universally  intercommuni- 
cated amongst  them. 

It  has  been  argued  by  the  captors  that  this  notification  alone 
establishes  a  blockade.  That  being  a  publick  act,  and  proceedr 
ing  from  so  high  an  authority  nothing  more  is  required,  and  that 
it  would  constitute  to  all  intents  and  purposes  a  blockade,  even  if 
there  were  not  a  single  vessel  off  the  port;  that  the  cases  from 
which  the  contrary  might  be  inferred  were  cases  of  notification 
from  commanders  in  chief,  and  not  by  the  publick  authority  of 
the  sovereign,  and  that  in  the  blockade  of  the  French  coast  it 
was  never  required  that  there  should  be  any  vessels  stationed  off 
the  ports  ;  that  even  if  it  were  necessary  to  prove  the  fact  of  the 
ports  being  actually  blockaded  by  ships  of  war,  the  capture  of 
this  and  many  other  vessels  are  sufficient  evidence  of  it. 

It  has  always  been  held  by  the  British  Courts  of  Prize,  that 
to  constitute  a  blockade  two  things  were  required  ;  that  the  ports 
in  question  should  be  invested  by  a  force  adequate  to  the  pur- 
pose of  preventing  egress  and  ingress,  without  imminent  danger 
of  capture,  and  that  notice  should  be  given  of  it  to  all  the  parties 
who  were  to  be  legally  afibcted  by  it.  The  actual  investment  is 
absolutely  essential  to  constitute  this  state,  and  as  early  as  the 
West  India  cases  it  was  decided  by  the  Court  of  Appeals,  <<  that 
a  declaration  unsupported  by  the  fieu^t  will  not  be  sufficient  to  es- 
tablished a  blockade."  In  this  respect  there  is  no  difference 
whatever  between  a  publick,  and  the  most  private  notification. 
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The  object  of  both  is  the  Bame,  merely,  to  inform  the  pmrty 
who  is  to  be  charged  with  the  breach  of  a  biockadey  that  a  biodt- 
ode  emsts.  A  notidcation  given  bj  a  commander,  is  as  much 
under  the  authority  of  the  sovereign  as  if  it  were  an  act  imme- 
diately proceeding  from  him,  because  commanders  derive  from 
him  the  power  of  blockading  such  ports  as  they  may  judge  pro- 
per. The  most  formal  and  diplomatick  notification  between 
governments  is  only  meant  for  the  information  of  individuals. 
Publick  notifications  made  to  the  government  of  a  country  will 
.  afiect  the  inhabitants  of  that  country  with  the  knowledge  of  it, 
after  a  certain  time,  as  a  presumption  juris  et  dejure^  because 
it  is  the  duty  of  governments  to  communicate  it  to  ail  their  sub- 
jects, but,  whenever  it  can  be  proved  that  any  individuals  are 
acquainted  with  the  existence  of  the  blockade  by  any  other 
means^  t^e  consequences  will  be  to  them  the  same.  But  under 
all  modes  of  notification  it  is  absolutely  necessary  that  there 
should  be  the  fact  of  actual  investment,  without  which  i»o  notifi> 
cation  is  effectual. 

What  has  been  called  the  blockade  of  the  French  coasts,  by 
the  well  known  order  of  the  26th  of  April,  forms  no  exception 
to  the  principles  maintained  upon  this  subject  by  the  British 
nation.  That  was  a  measure  perfectly  difierent  from  a  blockade. 
It  did  not  profess  to  be  a  blockade,  but  on  the  other  hand,  the 
words  of  the  order  were  "  that  those  ports  should  be  subject  to 
the  same  restrictions  as  •/ the  same  were  actually  blockaded 
by  his  majesty's  naval  forces  in  the  most  strict  and  rigorous 
manner.'*  The  word  blockade  was  introduced  not  as  a  definition 
of  the  measure  itself,  but  by  way  of  explanation'  of  the  mode  in 
which  it  was  to  be  executed  ;  in  the  manner  of  an  actual  block- 
ade. No  investment  was  even  supposed  to  take  place,  because 
it  was  impossible  that  there  could  be  an  investment  to  the  whole 
extent  of  the  coast  afiected  by  the  order.  It  was  not  therefore 
a  blockade,  but  it  was  a  retaliatory  measure  to  counteract  the 
effects  of  an  unjust  and  unlawful  attempt  to  ruin  this  country 
by  cutting  off  its  resources.  It  was  not  directed  against  parti- 
cular ports,  but  against  the  enemy's  trade  universally.  It  was  a 
total  prohibition  of  all  commerce  with  the  enemy,  as  he  had 
prohibited  all  commerce  with  Great  Britain,  and  it  would  have 
been  inefiectual  and  futile  if  it  had  not  comprehended  all  the 
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dominioiM  of  France,  and  if  it  had  been  limited  within  the  legal 
boaadaries  of  a  blockake.  As  none  of  the  roles  of  law  relating 
to  blockades  were  therefore  applicable  to  those  orders  wnich 
militated  against  their  design,  so  no  inference  whatever  can  be 
drawn  from  thence,  that  the  laws  of  blockade,  before  admitted 
in  the  British  courts,  have  been  in  any  manner  altered  or  de- 
viated from. 

There  is  no  necessity  therefore  to  imagine  with  the  counsel 
for  the  claimant,  that  those  orders  have  been  abandoned  by  the 
British  government  either  in  fact  or  in  principle. — They  never 
have  been  in  fact  annulled. — The  supposed  repeal  was  merely 
provisional  and  the  conditions  not  having  been  complied  with  by 
the  American  government,  they  are  still  in  force,  as  has  been 
decided  in  this  court  in  some  recent  cases.*  They  can  never  be 
abandoned  in  principle  till  this  proposition  is  admitted  to  be 
true,  that  ^  it  is  the  duty  of  a  nation  to  submit  to  the  annihila- 
tion of  its  commerce  and  resources,  when  it  is  attempted  by  its 
enemy,  with  a  view  to  its  final  subjugation,  and  destruction 
without  an  effort  of  struggle  or  resistence,  because  that  resis- 
tance may  be  some  inconvenience  to  a  third  country."  Our  ene- 
mies, both  open,  and  in  disguise,  naturally  are  vehement  in  their 
outcries  against  the  orders  in  council,  because  they  have  proved 
too  successful  in  j^efeating  their  malevolent  designs,  but,  as  long 
as  the  right  of  self-defence  shall  continue  to  be  the  first  law  of 
nature  and  nations,  so  long  will  those  retaliating  and  defensive 
measures  rest  upon  the  solid  foundation  of  eternal  truth  and 
justice. 

It  is  necessary  then  to  establish  in  this  case  besides  a  notifi- 
cation brought  home  to  the  knowledge  of  the  parties,  which  has 
been  sufficiently  proved,  that  a  blockade  de  facto  existed.  It  is 
indeed  to  be  supposed  from  the  notification  itself,  that  orders 
would  be  given  to  carry  the  intended  blockade  into  efiect.  Yet 
this  is  not  so  conclusive  as  to  carry  with  it  a  presumption  that  it 
has  been  actually  done.  It  was  argued  by  the  captor's  counsel 
that  even  if  the  high  officer  who  has  the  supreme  command  on 
this  side  the  Atlantick,  should  refuse  to  execute  the  order,  that 
the  court,  would  be  bound  to  execute  it,  and  to  enforce  the  law. 

*  The  Maniois  de  Somcraelos,  the  Geot^,  and  the  Thoebe. 
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Bat  th»  tiiiot  a  true  state  of  tlieeftte.  Ifitffetcpogiibhi 
«B  ofifier  should  be  guilty  of  e  great  breaeh  of  dot/  in  set  oV 
iemag  orders  sent  to  tmn  by  govenuneiift,  still  tlioiBi^  ke  asglii 
be  personally  responsible  lor  the  neglect,  yet  that  ftonld  not 
ovpply  the  want  of  the  fact  that  a  real  bloekade  had  taken  ] 
U  has  been  held  in  the  High  Coart  of  Admiralty,*  that, 
where  there  was  an  actaal  investment,  if  any  of  the  blockading 
ebips  have  not  enforced  It,  that  the  blockade  is  so  far  ^^  virtiially 
velaxed." — ^There  is  no  evidence  that  the  port  of  New  York  has 
Cfver  yet  been  in  a  state  of  Moekade.  It  is  not  known  as  a  matter 
of  notoriety,  or  from  the  capture  of  vessels.  There  is  no  special 
evidence  of  it  afforded  by  this  case.  No  vessels  were  seen  off 
the  port— The  captnre  vras  made  in  the  latitiide  of  40  detgreea, 
and  in  the  longitude  of  70  degrees  and  20  miontes,  by  the  prime- 
master's  affidavit,  at  the  distanee  therefore  of  nearly  one  bimdTed 
and  fifty  miles  from  New  York.  There  is  no  dfcumstance  there- 
fore to  lead  as  to  a  conclusion  that  the  port  of  New  York  wae  in 
a  rtate  of  blockade.  Where  the  existence  of  a  blockade  has  been 
generally  knovm  and  continned  for  some  time,  and  by  pablidc 
notification,  it  is  presamed  prima  fade  to  eontinoe  till  it  it  re- 
Toked.  In  snch  case  when  a  blockade  has  really  existed,  it  has 
been  held  to  be  incumbent  on  the  party  alleging  the  relaxations 
to  prove  it.  But  in  the  present  instance,  where  it  is  not  known 
that  any  blockade  has  ever  commenced,  I  think  it  fair  that  the 
party  who  is  to  have  the  benefit  of  the  blockade  should  establish 
it  by  evidence.  If  the  case  therefore  depends  upon  that  fact,  I 
should  direct  the  captors  to  bring  further  proof  of  it,  and  should 
allow  the  claimants  at  the  same  time  to  bring  such  other  eri- 
dence  as  they  may  judge  proper  upon  the  point. 

This  however  will  be  unnecessary  if  it  should  be  fotmd  that 
notwithstanding  a  blockade,  this  ship  and  cargo  were  proteetad 
by  the  license,  which  brings  me  to  the  consideration  of  the 
second  point  in  the  case.  This  license  is  dated  on  the  1 1th  Sep- 
tember,  1812,  and  the  question  is  whether  it  is  annulled  by  the 
subsequent  order  for  blockading  the  port  of  New  York,  as  far  as 
that,  or  other  blockaded  ports  are  concerned,  or  in  other  words, 
whether,  under  a  license  to  import  goods  from  any  port  in  ths 

*  Jmnts  Mum,  Rok  3, 135. 
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Uaited  States^  they  ean  be  exported  frem  a  blMk aMI  port  ia 
that  country.  1  have  examined  aH  tfa^  eaaes  to  be  imm^  whieb 
at  att  relate  to  l^is  question.  A  i eeent  eaM,  that  of  the  Byfield 
Forater,*  was  the  ease  of  a  vessel  which  was  said  to-  have  had  a 
Hcense  granted  to  certain  British  merchants^  permitting  a  vessel 
to  proceed  from  any  port  in  the  Baitick  to  any  port  in  the 
United  Kingdom. 

The  vessel  went  into  Copenhagen,  then  blockaded,  and  came 
ont  ¥rith  her  caii^o  with  which  ^e  was  sailing  to  Liverpool 
when  she  was  captnred.  It  was  laid  down  most  strongly  by  Sit 
William  Scott,  that  **  a  license  ezpresMd  in  general  terms,  to 
authorize  a  ship  to  sail  from  any  port  with  a  cargo,  will  not  au- 
thorize her  to  sail  from  a  blockaded  port  with  a  cargo  taken  in 
tiiere ;  to  exempt  a  blockaded  port  from  the  restrictions  incident 
to  a  state  of  blockade,  it  must  be  speciaily  designated  with  such 
an  exemption  in  the  license  :  otherwise  a  blockaded  port  shaU 
be  taken  as  an  exception  to  the  general  desaription  in  the  li- 
eense.^^  Nothing  can  be  laid  down  more  forcibly  and  generally 
than  this  doctrine.  Yet  it  seems  that  there  may  be  eofceptione 
to  it  In  the  Hoflnung,  Berensf  without  any  such  expfess  ex- 
emption  in  the  license,  where  it  had  been  granted  on  the  same 
day  when  the  notification  stated  the  blockade  to  commence,  the 
learned  judge  ^  laid  all  question  of  blockade  out  of  the  case  ;  for 
he  thought  himself  bound  to  presume  that  it  was  intended  the 
parties  should  have  the  full  benefit  of  importing  the  articles 
without  molestatimi  from  a  blockade  which  could  not  be  unknown 
to  the  great  personage  under  whose  authority  the  license  was 
issued." 

Another  ground  of  exception  was  taken,  and  admitted  in  the 
same  case,  for  the  judge  concluded  that  since  ^*  the  blockade  was 
not  eonsidered  as  a  ground  for  withholding  these  licenses,  he  was 
led  to  suppose,  that  it  was  not  intended  to  have  the  efiect  of 
suspending  such  as  had  already  been  granted.'' 

In  the  case  first  cited  where  the  general  doctrine  was  laid 
down  so  universally,  but  which  must  be  understood  with  some 
little  reference  to  the  particular  case  in  which  it  was  stated,  it 
was  said  that  "  as  the  vessel  was  lying  at  Christiansand,  an  open 

*  l*t.  Edwanb,  its.  fllob.  2.  102. 
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port  at  the  time  when  the  license  bore  date,  and  there  was  then 
no  intention  manifested  of  going  to  Copenhagen,  the  license 
could  not  be  of  a  nature  to  prohibit  the  purchase  of  a  cargo 
there,  a  transaction  which  was  not  in  contemplfUion  when  the 
application  was  made,'^  still  referring  for  an  explanation  of  the 
license  to  the  intention  of  government.  It  may  then  from 
these  three  instances  be  fairly  inferred  as  the  judicial  opinion 
of  that  great  man,  that  notwithstanding  there  is  no  express  pro- 
vision in  a  license  or  a  blockading  order  to  that  effect,  yet 
wherever  it  appears  to  have  been  the  intention  of  his  majesty, 
or  of  those  who  exp.rpisp.  his  authority,  that  the  permission  given 
by  a  licence  should  not  be  suspended  by  an  order  of  blockade, 
that  it  is  not  affected  by  the  blockade. 

But  before  I  consider  the  application  of  these  principles  to 
the  present  case,  it  must  be  observed,  that  there  is  in  It  mine  a 
very  material  distinction  between  them.  All  those  cases  were 
of  licenses,  granted  to  British  subjects  or  neutrals  and  the  block- 
ades were  of  ports  belonging  to  third  nations  our  enemies.  This 
is  the  case  of  a  license  granted  to  the  enemy,  and  the  blockade 
is  of  his  own  ports.  These  are  such  material  circumstances  that 
the  other  cases  cannot  in  any  manner  be  considered  as  directly 
applicable  to  the  present. 

For  the  truth  is,  that  a  blockade  is  not  a  measure  which 
legallf/  affects  the  enemy  at  all ;  it  operates  in  point  of  law,  only 
upon  neutrals,  upon  them  it  has  a  real  legal  effect ;  it  gives  new 
rights  to  the  blockaders — Without  it  neutrals  might  trade  in 
safety  to  the  port  It  is  the  blockade  alone  which  creates  the 
right  of  capturing  their  vessels.  But  the  vessels  and  the  other 
property  of  the  enemy  would  be  equally  liable  to  be  captured 
and  condemned,  although  a  single  blockade  should  never  be  es- 
tablished. It  is  indeed  a  disposal  of  naval  forces  which  renders 
the  capture  of  his  property  more  easy  to  the  blockading  ships, 
and  which  distresses  him  by  excluding  neutrals,  but  this  is  all. 
As  to  the  enemy's  property,  the  blockaders  acquire  no  new  right 
by  it.  Before  a  blockade  is  established,  they  can  seize  and  con- 
fiscate  the  enemy's  property,  wherever  they  find  it,  and  during  a 
blockade  they  can  do  no  more.  It  affects  the  enemy  de  facto 
and  not  de  jure.  That  a  blockade  affects  merely  neutrals,  is 
evident  firom  the  form  of  notification.    This  is  conceived  always 
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nearly  in  the  same  words.  It  is  signified  to  the  ministers  of  neu- 
tral powers^  and  it  informs  them  ^'  that  measures  will  be 
adopted^  which  are  authorized  by  the  law  of  nations,  and  the 
respective  treaties  between  his  majesty  and  the  different  neutral 
power^y  The  instructions  to  the  blockading  vessels,  by  which 
the  blockade  is  established,  are  to  stop  all  neutr(U  vessels  destin^ 
ed  to  or  coming  **  out  of  the  respective  ports.^  No  notification  is 
made  to  the  enemy,  no  instructions  are  given  relative  to  the 
capture  of  his  property,  because  it  requires  no  special  directions. 
Since  then  no  orders  are  given  to  the  blockaders  respecting  his 
property,  it  is  left  precisely  as  it  was  before  the  blockade ;  that 
is,  liable  to  be  captured  generally,  unless  where  it  is  particularly 
protected  by  orders  from  the  British  government,  or  other  pecu- 
liar circumstances.  Since  the  orders  to  the  blockading  ships 
specify,  and  relate  only  to  neutral  vessels,  they  cannot  autho- 
rize the  capture  of  enemies  vessels  though  protected  by  a  license, 
which  are  not  neutral  vessels,  although  to  ascertain  their  general 
rights  and  duties,  they  have  sometimes  been  considered  in  that 
light,  in  the  way  of  analogy,  and  of  a  partial  similitude,  which 
does  not  hold  good  in  every  respect,  but  wluch  might  be  esti- 
mated from  the  nature  and  object  of  the  special  protection  so 
granted,  and  of  the  document  by  which  it  is  conferred.  Since  a 
blockade  creates  no  right  of  capturing  enemy's  property  which 
did  not  before  exist ;  if  this  general  right  of  capturing  his  pro- 
perty has  been  suspended  by  a  license,  I  do  not  see  how  it  can 
be  revived  or  renewed  by  a  blockade  ;  or  how  the  cruisers  can 
acquire  from  the  blockade  a  right  to  capture  the  enemy's  pro- 
perty in  a  case  where  that  right  had  been  superseded  by  the  act 
of  his  own  government 

Neither  does  the  object  of  the  present  blockade  at  all  inter- 
fere with  that  of  the  license,  but  on  the  contrary  they  are  inde- 
pendent of  each  other,  and  both  consistent.  That  of  the  blockade 
is  to  distress  the  trade  of  the  enemy,  but  the  design  of  the  li- 
cense is  not  to  assist  the  trade  of  the  enemy,  or  for  the  accommo- 
dation of  any  of  the  merchants  of  that  country,  but  to  relieve  our 
own  wants,  and  to  promote  an  important  and  interesting  service. 
If  it  was  an  object  with  the  British  government  to  victual  our 
troops  in  Spain,  that  object  is  not  affected  by  the  blockade. — 

No.  XVI.  F 
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It  is  equally  necessary  that  the  soldiers  should  he  fed  whether 
Kew  York  is  blockaded  or  not. 

Adopting  from  British  and  neutral  cases  the  principle  that 
the  efiect  of  licenses  is  to  be  deduced  from  the  intention  of  the 
British  government,  as  far  as  it  can  be  ascertained  from  circum- 
stances, let  us  endeavour  to  discover  what  must  have  been  its 
intention  with  respect  to  these  licensea  I  have  just  obaerred 
that  the  object  of  them  was  for  the  benefit  of  the  British  military 
service.  The  armies  employed  in  the  cause  of  liberty,  were 
starving  in  Spain  Most  of  the  ports  of  Europe  were  shut  against 
British  vessels.  It  was  necessary  to  have  recourse  to  the  United 
States,  as  long  as  those  necessities  continued  which  these  licenses 
were  intended  to  remedy ;  it  must  be  supposed  to  be  the  inten- 
tion of  government  that  the  supply  should  be  continued.  The 
existence  of  these  licenses  themselves,  unexpired  and  unrevoked, 
is  primafacie  presumptive  evidence  that  those  articles  are  stil| 
wanted,  till  .that  presumption  is  overruled  by  a  declaration  to  the 
contrary.  In  the  next  place,  though  the  license  is  genera),  and 
eiEtends  to  any  port  in  America,  yet  in  fact  the  blockaded  ports 
of  the  Chesapeake,  and  the  other  southern  ports  of  America,  are 
the  only  ports  from  which  flour  and  com  can  be  expected.  The 
northern  countries  of  the  United  States  do  not  grow  enough  for 
their  own  consumption,  and  are  supplied  from  the  southern  ports. 
If  government  wbhes  therefore  to  be  supplied  at  all,  it  is  onfy 
from  the  blockaded  ports  that  it  can  receive  the  supply. 

Some  evidence  of  their  intention  may  be  deduced  from  the 
form  of  the  license.  It  says  that  *'  these  articles  may  be  impoI^ 
ed  from  any  port  of  the  United  States,  without  molestation  on 
account  of  any  hostilities  which  may  exist  between  his  majesty 
and  the  United  States  of  America."  It  might  not  be  overstrain- 
ing the  expressions  to  interpret  the  words  '^  any  hostilities"  to 
mean ''  notwithsUnding  any  mode  of  hostilities  which  Great  At- 
tain may  think  proper  to  employ,  whether  by  blockade  or  other- 
wise." It  is  true  that  the  blockade  was  not  established  till  many 
months  after  the  date  of  the  license,  but  it  was  not  improbal>le  in 
the  contemplation  of  the  British  government  To  carry  on  the 
war  with  that  country  by  blockading  their  ports  has  always  been 
a  general  and  favourite  idea.  Something  of  the  consideration  of 
blockade  must  have  been  present  to  the  mind  of  those  who  drew 
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up  this  order  in  oouneil,  because  it  i$  thus  mentiened  :^<*  The 
master  of  the  said  vessel,  shall  be  permitted  to  receive  his  freight 
and  return  with  his  vessel  and  crew,  to  any  port  not  blockaded." 
It  seems  to  have  been  understood  and  intended,  that  the  license 
could  and  should  protect  the  master  against  breaking  a  blockade, 
or  why  else  should  it  have  been  thought  necessary  to  prohibit  his 
return  to  a  blockaded  port  ?  Understanding  the  licenses  then  to 
have  been  a  protection  from  the  penalties  of  blockade  breaking, 
though  they  do  not  forbid  coming  out  of,  and  exporting  the  arti- 
cles described,  from  a  blockading  port,  it  is  a  fair  conclusion 
that  this  was  not  intended  to  be  prohibited.  The  reason  of  the 
distinction,  as  it  is  to  be  deduced  from  the  present  existing  cir- 
eumstances,  and  which  were  probably  foreseen  when  the  license 
was  granted,  on  the  grounds  which  I  have  just  stated,  is  evident. 
It  was  only  by  coming  out  of  a  blockaded  port  that  the  license 
could  be  executed,  and  its  object  accomplished,  because  the  pro- 
visions to.be  imported  to  Lisbon  could  only  there  be  procured. 

It  may  reasonably  be  doubted  whether  by  a  license  of  this  na- 
ture, a  kind  of  vested  interest  Is  not  conferred  upon  the  grantee, 
of  which  he  cannot  be  deprived  capriciously,  at  the  mere  will  of 
the  granting  nation,  or,  at  leasts  whether  he  can  be  dispossessed 
of  it  without  an  express  declaration  of  the  government  by  which 
it  was  granted.  Since  it  is  a  privilege  which  is  to  protect  the 
property  of  the  enemy,  and  ybr  the  befiefit  of  the  country  whick 
grants  it^  not  only  the  interest  but  the  gopd  faith  and  honour  of 
the  country  are  implicated  and  pledged  to  repect  them.  They 
ought  not  to  be  revoked  without  full  and  timely  notice.  Adverse 
considerations  ought  not  to  be  pressed  too  rigorously  against 
them,  but  they  should  be  supported  by  their  most  liberal  inter- 
pretation. In  case  of  doubt,  the  balance  should  incline  in  their 
favour ;  it  is  a  contract  for  the  benefit  of  one  party  in  which  the 
British  government  says,  in  fact,  'Mf  you  will  import  provisions 
to  the  army  in  Portugal,  we  will  protect  your  vessels  from  cap- 
ture.*^ — When  the  Americans  are  performing  their  part  of  the 
contract,  it  would  be  a  trap  to  turn  round  upon  them  and  tell 
them  that  the  protection  is  withdrawn,  without  any  previous  no- 
tice having  been  explicitly  given  to  that  effect.  In  point  of  pru- 
dence, by  allowing  the  validity  of  these  licenses,  little  mischief 
pan  be  done      As  they  were  limited  to  nine  months,  they  have 
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now  nearly  all  expired,  since  it  is  understood  that  none  have  beea 
issued  since  the  beginning  of  Oetober.  The  object  of  the  block- 
ade will  not  be  defeated  by  allowing  them.  The  departure  of 
half  a  dozen  flour  ships  will  not  materially  relieve  the  distressed 
commerce  of  the  United  States,  but  the  intercepting  of  them  may 
be  injurious  to  the  British  service  iti  the  peninsula,  and  may  be 
considered  as  not  very  creditable  to  the  liberality  and  good  faith 
of  Great  Britain.  By  restoring  this  property  therefore,  I  conceive 
that  this  court  will  but  maintain  the  Justice,  the  honour  and  the 
policy  of  the  country. 

Such  is  the  view  which  I  have  been  enabled  to  tike  of  this 
subject.  It  were  to  be  wished  that  publick  documents  upon 
whichtheimportant  interests  of  many  individuals  depend,  aboQld 
be  clear  and  definite  in  their  language,  that  nothing  should  be 
left  to  supposition,  and  that  either  in  the  license  it  should  have 
been  explicitly  stated,  that  the  exportation  might  or  might  not 
be  made  from  a  blockaded  port,  or  that  in  the  order  for  the 
blockade,  it  should  have  been  declared  whether  it  was  to  extend 
to  licensed  vessela  If  this  had  been  done  we  should  not  hsve 
been  driven  to  the  necessity  of  divining  meanings  and  intentimis. 
Parties,  including  captors  and  claimants,  commanders  and  mer- 
chants, would  not  be  placed  in  a  state  of  doubt  and  anxiety,  and 
this  court  would  be  relieved  from  the  painfal  duty,  too  often  im- 
posed upon  it,  of  making  its  way  amongst  various  difficulties,  and 
opposite  obligations,  frequently  with  no  other  guide  than  proba- 
bility and  conjecture.  If  the  parties  are  not  satisfied  with  the 
decision  of  this  court,  it  is  competent  to  them  to  apply  to  the 
superior  tribunal,  where  the  instructions  and  object  of  his  mar 
jesty's  government  are  known  a  priori^  and  not  left  to  be  deter- 
mined by  hazard  and  distant  reasoning. 
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A  RETIEW 

[Of  the  eame  of  the  New  Orleans  Batture,  end  of  the  dbemiioiis  that  have  taken  plaee  res- 
peedngit ;  containing  antwen  to  the  bte  pnhlieations  of  Metsn.  Thieny  and  Derbignf 
on  that  lul^ieet,  hy  Peter  Stephen  Da  Foneeao,  oooniellor  at  law,  of  eounael  with  Ed- 
ward liTingiton,  Bsq. 

Dmu  t$ute»  le*  if^Urer,  U  f  a  un  centre,  vn  pehu  prmdpelt  eemftre  lequd  teute*  let  efdeanei 
iMvent  erA«iier.>-VOLTAIRifi. 

The  cause  of  the  New  Orleans  Batture  is  now  brought  to  % 
simple  point. 

The  corporation  of  that  city  last  year  allied  for  and  obtuned 
the  interference  <^  the  national  governinent  in  their  behalf,  on 
apparently  plaasible  grounds,  supported  by  the  opii^ons  of  the 
most  eminent  lawyers  in  their  country. 

They  have  since  been  convinced  that  those  grounds  were  not 
tenable,  and  have  solemnly  disavowed  them  in  a  publication 
sanctioned  by  their  authority. 

They  nevertheless  still  claim  and  expect  governmental  aid, 
on  new  principles ,  which  when  examined,  will  be  found  not  more 
tenable  than  the  former  ones. 

The  counsel  who  prepared  those  different  opinions  have  at- 
tacked and  successfully  combated  each  other's  doctrines  in  the 
newspapers  and  elsewhere ;  one  of  them  has  expressly  called  on 
the  national  authority  to  disregard  the  laws,  and  enforce  their 
claim  by  military  power. 

The  government  will  now  judge,  wheiher  under  these  circum* 
stances,  they  ought  any  farther  to  interfere  in  this  ease. 

I  have  endeavoured  in  the  following  sheets,  to  show  the  futi- 
lity of  the  various  doctrines  on  which  the  corporation  of  New 
Orleans  have  fqunded  their  claim.  If  I  have  succeeded,  I  owe 
it  in  a  great  measure  to  the  advocates  employed  by  my  oppo- 
nents, whose  arguments  against  each  other  have  been  of  the 
greatest  use  to  me. 

THE  AUTHOR* 

Philadelphia,  27th  February ,  1809. 

*  Since  tbb  **  Reriew**  wai  pabliibed,  Mr.  Jeflenon  has  rabmitted  to  the  worM  a  defence 
of  his  eondnet  in  the  shape  of  bstmetions  to  his  counsel  in  the  case  of  Livingetm  t.  J^ereen, 
See  No.  L  of  this  Tolome.     In  thb  phampl.let,  Mr.  Jftfenonr-renr  nnftirly,  we  think,- 
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REVIEW. 


CAUSE  OF  THE  NEW  ORLEANS  BATTURE. 


Battukb  is  the  name  given  in  Louisiana,  to  the  soil  which 
is  formed  by  the  alluvions  of  the  Mississippi.  The  Batture  now 
In  question,  is  a  piece  of  alluvion  land  situate  on  the  banks  of 
that  river,  in  front  of  the  suburb  of  St.  Mary,  abjoining  the  city 
of  New  Orleans.  The  ground  on  which  that  suburb  is  situated, 
.  is  part  of  an  estate  which  formerly  belonged  to  the  order  of 
Jesuits,  and  which  in  the  year  1763,  when  that  order  was  sup- 
pressed in  France,  was  condemned  and  sold  as  forfeited  to  the 
crown,  by  the  Supreme  Court  of  Judicature  of  that  province. 
That  estate  contained  thirty-two  arpents,  or  French  acres  of 
front  on  the  river,  by  fifty  in  depth.  On  the  space  of  aboat 
seventeen  of  those  thirty-two  acres  of  front  stands  the  suburb 
St  Mary,  the  Batture  opposite  to  which  alone  is  in  controversy ; 
for  the  right  of  the  individual  owners  of  the  remainder  of  the 
Jesuits'  plantation  to  the  Battures  in  front  of  their  grounds  is  not 
and  has  never  been  meant  to  be  contested,  although  it  is  much 
the  largest  portion  of  the  alluvion,  which  considerably  widens  as 
it  recedes  from  the  city. 

The  river  Mississippi  is  subject  to  an  annual  inundation  which 
lasts  about  six  months.  As  the  land  between  that  river  and  the 
sea  lies  very  low,  the  whole  country  would  be  at  that  time  co> 

pastes  over  the  **  Rerlew"  without  any  notice,  and  takes  np  the  question  as  it  stood  befim 
Mt.  DopoDoeaQ  made  this  seeond  argument.  A  very  learned  fViend  and  eormpondent  of  the 
Bdhor,  speaks  in  the  highest  tenns  of  this  defenoe,-«alUag  it  a  refiUqut  nm  rt^mue.  It  is 
abiei  hot  the  craSit  of  It  behrngs  to  others.  It  is  no  nam  than  •  repetition  oT  the  argnncnn 
ahready  employed  by  Uatn,  nefWgny  and  TfcierfT,  and  so  aMy  rcftited  by  their  antafoaasr. 
From  thi«  ranaaik  we  must  exeept  that  part  in  which  Mr.  ieflcrson  justifies  his  taking  iWcc- 
ble  possession  oT  die  Banure,  after  a  ju^^ment  in  Avour  of  Mr.  LiTingston,  in  the  Ugheai 
court  or  law  of  that  Territory.  This  is  not  touched  by  Mr.  Dnpooceau  :  but  when  we  come^ 
to  publish  Mr.  Jeffvrson^s  defence— which,  in  justice,  we  are  bound  to  do,  and  by  bis  politeness 
have  been  permitted  to  do,— we  shall  endeavour  to  show  that  the  ground^like  the  allttvion 
which  is  the  lul^ect  of  diq»ute,— 'is  eauly  washed  away.->£drfor. 
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Tered  with  water,  were  it  not  that  its.progreM  is  stopped  by 
means  of  dykes  or  embankments,  which  are  there  called  levees. 
Every  owner  of  land  fronting  the  river  is  by  law  obliged  to 
raise  and  keep  in  repair  such  embankments,  along  the  whole 
front  of  his  estate,  and  behind  it  to  leave  a  space  of  forty  feet 
open  for  a  pablick  road.  But  as  the  Mississippi  in  its  annual 
freshes,  usually  carries  a  quantity  of  earth,  mud  and  sand,  which, 
when  it  recedes,  it  leaves  at  the  foot  of  the  embankments,  those 
alluvions  thus  gradually  formed,  become  in  process  of  time  por> 
tions  of  solid  earth,  susceptible  of  being  used  and  improved  like 
any  other  ground.  When  a  portion  of  alluvion  land  has  been 
thus  formed  sufficiently  large  and  solid  to  make  it  worth  the 
owner's  while  to  enclose  and  annex  it  to  his  adjacent  estate^  the 
law  and  custom  of  the  country  authorize  him  to  take  possession 
of  it,  and  to  effect  that  purpose  by  removing  the  levee  or  dyke, 
and  altering  the  scite  of  the  high  road ;  such,  it  is  admitted  has 
been  the  general  usagey^  and  it  is  moreover,  a  conceded  fact,  that 
the  Gravier  family,  under  whom  Mr.  Livingston  claims,  previous 
to  the  cession  of  Louisiana  to  the  United  States,  made  use  of 
that  privilege.  For,  when  the  property  of  the  Jesuits  was  sold, 
that  estate  was  found  by  survey  to  have  only  fifty  acres  in  depth, 
and  during  the  pendency  of  John  Graviers  law  suit,  with  the 
city  of  New  Orleans,  the  land  was  again  measured,  and  its  depth 
was  found  to  be  fifty-six  acres.  This  difference,  says  one  of 
our  opponents,  (Mr.  Thierry)  can  only  have  proceeded  from 
portions  of  alluvion  ground,  successively  annexed  to  the  adja- 
cent land.t 

In  the  year  1788,  Bertrand  Gravier  conceived  the  idea  of  es^ 
tablishing  a  suburb  on  that  part  of  the  Jesuits'  estate  which  he 
possessed.  He  therefore  caused  a  plan  to  be  made  in  which  he 
laid  out  his  ground  into  streets  and  lots.  In  the  year  1796,  he 
enlarged  that  plan,  by  adding  new  streets  and  a  publick  square 
to  his  suburb ;  he  then  sold  off  the  greatest  part  of  his  lots,  and 
the  suburb  of  St.  Mary  rose  into  existence.  The  Batture  at  that 
time  not  being  enclosed,  was  not  laid  out  in  the  draught  like  the 

*  See  Mr.  Derbigiij^  opinion  pnbKihed  with  Mr.  LiTinsBton*f  pumpldet,  pnge  xzxvi. 
t  See  Che  cate  iUted  fbr  Mr.  DetMgny*!  opinion,  page  xr. 

See  Mr.  Tliierry*i  Ejtmnen  des  drottf  iki  Etats  Vm^  page  36  in  French,  37  in  tlie  Engliih 
trtnslations. 
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other  parU  of  the  geoond.  It  appeared  there  m  a  Batlure  in 
its  then  existing  state,  without  anj  designation,  to  show  to  what 
future  use  it  was  intended  to  he  applied.  When  he  sold  his  water 
lots,  Mr.  Gravier  sometimes  sold  with  them  portions  of  the 
Batture,  and  sometimes  did  not  The  deeds  hy  whieh  he  made 
those  sales  were  puhlick,  made  in  the  most  solemn  form,  accoid- 
ing  to  the  law  of  the  country,  and  recorded  in  the  office  of  a  ao- 
tarj  puhlick,  who  was  also  at  the  same  time  seocetarj  <^tbe 
caMdOy  or  corporation  of  New  Orleans. 

In  the  mean  while  the  Batture,  like  all  uneodosed  property 
in  newly  settled  countries,  was  left  open  to  the  free  use  of  the 
jnhahitants,  who  took  earth  and  sand  from  it  for  raising  their 
streets,  repairing  their  emhankments  and  for  other  purposes.  It 
appears  that  they  had  done  so  from  the  time  of  the  existence  of 
the  Batture.  When  it  hegan  to  exist  is  not  clearly  ascertained ; 
there  are  witnesses  who  assert  that  there  was  no  Batture  oj^po- 
site  the  Gravier  estate,  when  the  Jesuits*  property  was  sold  in 
1763.  Others  say  the  contrary ;  hut  that  is  of  no  consequence  as 
it  is  admitted  that  the  Graviers  since  that  Ume,  enclosed  and  an- 
nexed to  their  estate  sia:  acres  of  the  Batture  which  then  ensted, 
and  of  course  that  which  now  exists,  must  have  heen  fonned  at 
a  long  subsequent  period. 

In  the  year  1804,  Bertrand  Gravier  being  dead,  John  Gravier 
his  brother  finding  that  the  alluvion  was  of  sufficient  value  and 
extent  to  justify  the  expense,  threw  up  a  dyke  and  enclosed  a 
portion  of  the  Batture^  of  about  five  hund^d  feet  square,  tod 
began  to  oppose  the  practice  of  digging  sand  and  earth  from  its 
soil.  The  corporation  of  New  Orleans  then  claimed  it  as  a 
right,  and  disturbed  him  in  the  enjoyment  of  that  property,  on 
which  Gravier  brought  a  suit  against  them  in  the  Superior  Court 
of  the  Orleans  Territory,  for  the  purpose  of  being  quieted  in  his 
title  and  possession,  and  that  the  inhabitants  might  be  enjoined 
from  digging  sand  and  earth  out  of  his  land  as  heretofore. 

The  corporation  appeared  to  the  suit  and  attempted  to  esta- 
blish their  claim  on  two  grounds:  1st,  on  the  ground  of  pre- 
scription. 2d,  on  the  ground  of  a  verbal  abandonment  of  the 
Batture,  which  they  pretended  to  have  been  made  by  Bertrand 
Gravier  at  the  time  when  he  laid  out  his  estate  into  a  suburb. 
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To  tto  ftrti  aHegilioo  it  wm  aasweMd,  Itt.  That  a  right  of 
eonmoa,  being  what  tha  etril  law  eaUs  a  dUcontinnous  strvi- 
iuie  could  ii<^  be  prescribed  for  by  the  law  of  the  land,  by  a 
IcM  period  than  what  it  called  tim^  out  qf  metnory^  which  can* 
not,  according  to  that  law,  be  lest  than  one  hundred  years.  That 
it  was  even  douMAil  whether  the  Battore  had  existed  forty^two 
years,*  and  therefore  there  could  be  no  prescription.  2dly.  That 
by  the  same  law,  those  who  elaim  a  right  of  prescription  most 
show  an  raelnsive  possession  by  themselves,  whereas  it  appeared 
that  the  Battote  was  not  only  used  by  the  citisens  of  New  Or- 
leans, but  by  all  persons  without  distinction. 

To  Uie  allegation  ai  abandonment,  it  was  answered :  1st.  That 
the  transmission  of  real  estate,  by  one  person  or  body  corporate 
to  another  could  only  be  proved  by  a  vrritten  instrument  executed 
in  due  form  of  law,  and  not  by  parol  CTidence,  much  less  by  such 
vague  and  contradictory  testimony  as  that  which  had  been  ad- 
duced; some  of  the  witnesses  stating  that  Gravier  had  abandoned 
the  Batture  to  the  corporation^  some  to  the  publick,  some  to  the 
smbmrb  gentrMyy  and  some  to  the  proprietors  of  the  front  lots. 
f  d.  That  if  Gravier  had  abandoned  any  thing,  it  was  the  mere 
temporary  use  of  the  Batture,  until  it  should  suit  him  to  enclose 
and  annex  it  to  his  adjacent  estate. 

On  both  these  grounds  the  court,  after  three  solemn  argu* 
ments,  in  which  much  learning  and  ingenuity  was  displayed  on 
both  sides,  decided  clearly  and  unanimously  in  favour  of  Gravier, 
and  dismissed  the  claim  of  the  corporation  of  New  Orleans. 

It  should  be  further  mentioned  that  the  corporation  by  their 
plea  also  put  Gravier  upon  the  proof  of  his  title  to  the  Batture. 
Under  this  head,  the  doctrine  of  alluvions  under  the  French, 
Spanish  and  civil  law  was  fully  gone  into,  and  the  court  deter- 
mined that  the  Batture  had  clearly  become  the  property  of  Ber- 
trend  Gravier,  under  whom  John  claimed,  and  that  it  had  be- 
come annsmcd  to  and  ii^cofrporated  with  his  inhtritancs. 

The  superior  court  of  the  Orleans  Territory,  being  a  court 
of  the  last  resort,  from  whose  decision  there  is  no  appeal,  there 
appeared  to  be  an  end  of  this  important  controversy.    But  the 

*  rrom  the  year  ITSS,  wkca  Uue  letniu*  rfopvty  vu  «M,  to  IIOI  vhtn  tbt  rait  w«a 
kt. 

No.  XVI.  ,G 
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corporaUon  of  New  OrleKlis  did  not  give  up  the  contest,  and  the 
ingenuity  of  their  counsel  readOy  supplied  them  with  the  means 
of  renewing  it. 

Louis  the  14th,  king  of  France,  towards  the  latter  part  of  hit 
reign  had  made  certain  edicts  hy  which  he  declared  that  the 
heds  of  navigable  rivers,  and  all  islands  and  other  accretions 
formed  therein  belonged  of  right  to  the  crown.  On  the  conatme- 
tion  of  those  edicts,  the  lawyers  of  France  had  been  divided  in 
opinion:  some  (and  those  by  far  the  greatest  number)  had 
thought  that  as  aUuvions  were  not  nominally  mentioned  in  the 
declaratory  part  of  the  statutes,  they  were  not  included  within 
their  meaning,  and  that  they  remained  as  before,  the  property  of 
the  owners  of  the  adjacent  estates,  except  in  those  provinces 
where  the  local  customs  had  vested  them  in  the  king :  others  on 
the  contrary  had  maintained  the  opposite  doctrme.  This  ques- 
tion had  long  been  a  subject  of  controversy  in  France,  until  some 
years  before  the  late  revolution,  it  was  solemnly  decided  by  a  de- 
cree of  the  Parliament  of  Bordeaux,  confirmed  by  the  Parliament 
of  Paris,  that  alluvions  were  pot  within  the  edicts,  and  that  they 
accrued  to  the  owners  of  riparious  lands.  This  controversy  the 
counsel  for  the  corporation  of  New  Orleans,  thought  that  it  would 
suit  their  purpoi^e  to  revive,  keeping  out  of  view  the  decisions 
which  had  settled  it  * 

In  pursuance  of  that  system,  a  motion  was  made  to  the  superior 
court  of  Orleans  to  open  their  judgment  and  grant  anew  trial,  in 
vvder  to  let  in  the  claim  of  the  United  States.  But  after  hearing 
the  counsel  for  the  motion  during  two  days,  the  court  dismissed 

*  By  a  dccUntoiy  edict  of  the  28ih  of  July  1756  the  king  himself  in  his  coaneil  of  state  ex- 
pressly acknowledged  that  the  crowo  was  not  entitled  to  alluvion  lands.  The  words  of  the 
edict  run  thus :  after  ordering  that  a  survey  should  be  made  for  the  purpose  of  aseertainhig 
what  alluvion  lands  exist  on  the  banks  of  ceruin  rivers,  the  king  adds  ;*  **  sans  neanmoins  qae 
Ton  en  puisse  indnire  que  les  aUuviom,  atteriisemens  et  relais  formes  sur  let  bords  des  ditra  li- 
vicres,  en  tfatmme  riviitr  navigaUet  puinent  appartrair  a  d*autrea  qu'Mox  propnetaiict  dr» 
fonds  a^jaceou  a  la  rive  de«  dites  rivieivs  et  a  nous,  hrtque  la  rive  de*  dite*  rivieres  term  9^ 
cente  d  tkffmd*  de  Urre  t^partenemte  ii  notre  dmmhte,'" 

piius  terminated  a  eontroversy  which  had  long  excited  the  utmost  zeal  and  abilities  of  tke 
French  jurista.  It  is  not  reasonable  to  believe  that  a  gentleman  so  well  ruid  as  3/.  Derbtgnjf 
appears  to  be,  should  have  been  ignorant  of  thu  decision  :— yet  he  has  gone  back  to  the  edicts 
of  1A83,  1003,  and  1710,  to  establish  a  right  in  the  throne,  which  was  expressly  ahandoDed  by 
the  cekbrttcd  Portalis,  in  one  of  bis  publiek  speeches  on  the  Napolean  code.*£<f.  Law  Mitm.2 
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it,  without  even  hearing  the  opposite  side.  Mr.  Gravier  then 
took  out  hii  execution  and  was  placed  in  the  quiet  possession  of 
the  Batture. 

Soon  after  this  Mr.  Livingston  who  with  Mr.  de  la  Bigarre 
had  acquired  that  property  of  Mr  Gravier  by  purchase,  began  to 
improve  it  according  to  a  plan  which  he  had  devised,  and  which, 
when  completed,  would  have  given  to  the  suburb  8t.  Mary  a 
range  of  canals  along  its  whole  front,  which  would  have  afforded 
a  convenient  birth  for  ships  and  other  vessels  and  by  erecting 
stores  on  both  sides  of  those  canals  would  have  facilitated  the 
lading  and  unlading  of  goods,  without  the  expense  of  cartage. 

But  Mr.  Livingston's  enemies  were  determined  at  anj  rate  to 
wrest  that  property  from  him.  Mobs  were  resorted  to  in  the 
first  instance,  and  several  attempts  were  made  to  obtain  the  pos- 
session of  the  Batture  by  force.  That,  however,  did  not  succeed, 
the  govemour  addressed  the  rioters  and  prevailed  upon  them  to 
desist  from  their  unlawful  purpose.  Then  was  conceived  the 
bold  project  of  inducing  the  American  government  to  take  an 
active  part  in  this  domestick  controversy,  not  for  their  benefit, 
indeed,  but  for  that  of  the  corporation  of  New  Orleans,*  by  per- 
suading them  that  the  property  of  the  Batture  was  vested  in  the 
.United  States  in  right  of  the  kings  of  France,  the  former  sove- 
reigns  of  Louisiana.  This  assertion  was  supported  by  the  opinion 
of  Mr.  Derbigny,  a  gentleman  of  respectable  standing  at  the  bar 
at  New  Orleans,  and  understood  to  be  skilled  in.  the  French  and 
Spanish  laws ;  but  who  having  made  up  his  mind  while  he  was 
of  counsel  for  the  corporation,  displayed  in  his  elaborate  discus- 
sion, more  learning  than  correctness,  and  more  zeal  than  impar- 
tiality. The  case  on  which  that  opinion  was  given  is  understood 
to  have  been  prepared  by  Mr.  Moreau  Lislet,  another  of  the  city 
advocates,  a  gentleman  also  of  considerable  learning  and  ability, 
but  whose  partiality  for  the  cause  which  he  had  espoused,  is  evi- 
dent from  the  very  case  which  he  drew  up,  which  is  not,  as  a 
document  of  that  sort  is  expected  to  be,  a  plain,  simple  and  una* 
domed  statement  of  facts,  but  w  written  in  an  argumentative  and 

*  A  bill  WM  brought  into  the  Hoaw  of  Repretentatives  *t  the  Utt  t^ioD  of  Congress,  ee* 
ding  *U  the  righu  of  the  United  States,  in  the  Batture,  to  the  corporation  of  New  OrVani. 
The  wssion  being  too  near  iu  close,  it  was  not  acted  upon. 
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dedaittalory  stjle,  tad  beg^ tbe  qneiticmatrbich  it  edb 
counsel. to  decide.^ 

This  case,  with  the  opinion  of  Mr.  Derbignj  subjoined  to  it» 
WIS  immediatelj  sent  on  to  the  seat  of  go?enunent,  accompenied 
bj  representations  calculated  to  impress  the  executive  with  an 
idea  that  the  city  of  New  Orleans  would  be  utterly  ruinedyindess 
a  speedy  and  efiectual  remedy  were  apfdied  to  their  imaginary 
grievuice.  It  was  stated,  on  what  foundation  I  shall  show  in  the 
sequel,  that  the  Batture  was  the  only  spot  from  whence  sand  and 
earth  could  conveniently  be  procured  for  raising  their  streets, 
that  the  whole  city  was  in  danger  of  being  laid  under  water  for 
want  of  those  indispensable  materials,  and  that  the  wor^  which 
Mr  Livingston  was  carrying  on,  unless  arrested  in  time,  would 
bring  on  the  inhabitants  the  dreadful  scourge  of  pectil«iee.f 
These  powerful  considerations  contributed  not  a  Httle  to  produce 
the  executive  measure  which  has  given  rise  to  the  present  discus- 
sion. 

In  this  state  of  things,  Mr.  Livmgston  laid  his  case  before  me, 
and  requested  on  it  my  professional  opinion.  I  read  with  the 
greatest  attention  ^at  which  had  been  given  by  Mr.  Derbigny 
in  fitvour  of  the  ckim  of  the  United  States,  and  was  soon  satis- 
fied  that  it  was  not  tenable.  Although  it  was  divided  into  five 
distinot  propositicms,  yet  it  rested  only  upon  three  material 
points. 

I.  That  the  United  States  were  entitled  to  the  Batture  in  right 
of  the  kings  of  Prance,  who  by  virtue  of  certain  edicts  of  Louis 
XIV,  were  the  lawful  owners  of  all  alluvion  lands  within  their 
dominions. 

II.  That  the  JesuiU'  estate  to  which  the  Batture  belongs,  was 
not  at  the  time  of  its  sale,  bounded  by  the  Mississippi,  but  by  a 


•ThtgntlcBCBvboMvidemtait^detodtheeUmof theVaited  Stttet^bm  ». 
rairtedly,  Slid  in  the  iMMi  imcqQinical  lenM,  abaiSed  me  w^ 

XgtTei0ftvoifrorMK.IiTiBgMM;lQM7tkci«IINewitkprai»^  Oe  A«ge  opM 

Ibeffl.  pMtieabriy  with  the  cenrinty  thM  tke  iMs  «m  tear  aw  oat. 

t  See  the  ease  stated  S»r  Mr.  OciliJgiu*kopiaieQ,  p.  S,S.    [See  tbe  cate  stated,  aad  the 
^pinkNuoTMeniMn  0crt%nr,  I4Tio|iioB,  D«f««p(^ 
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pubHek  road,  the .  tdl  of  which  belonged  to  the  sovereign,  and 
which  had  been  excepted  out  of  the  grant 

IIL  That  Bertrand  Chravier  had  abandoned  or  given  up  hi« 
right  to  the  Batture. 

To  the  first  of  these  propositions  I  answered, 

I.  That  it  was  tme  that  there  were  edicts  of  Louis  XIY, 
under  which  the  French  exchequer  had  claimed  a  right  to  the 
allavions  of  navigable  rivers ;  bat  that  after  a  long  controversy 
in  which  the  lawyers  of  France  had  taken  different  *Sides,  the 
point  had  been,  before  the  late  revolution,  solemnly  settled  by 
the  Parliaments  of  Paris  and  Bordeaux,  against  the  king  and  in 
favour  of  the  subject. 

8.  That  the  claim  of  the  French  sovereigns  to  alluvions  being 
derived  ftrom  feudal  prerogative,  had  never  been  extended  to  the 
colonies,  where  the  feudal  law  was  not  established,  and  that  in 
Louisiana  particularly,  the  alluvions  of  the  Mississippi  had  con- 
stantly been  enjoyed  by  the  owners  of  the  adjacent  grounds. 

To  the  second  proposition  I  answered, 

1.  That  the  road  in  question  did  not  belong  to  the  sovereign^ 
but  was  a  mere  servitude  or  charge  upon  the  estate. 

%  That  it  had  not  been  reserved  out  of  the  grant,  either  ex- 
pressly or  by  any  reasonable  implication. 

S.  That  on  the  contrary  the  estate  was  described  in  the  in-, 
struments  of  title,  as  fronting  the  river,  (face  au  jieuve)  and  not 
as  fronting  the  road,  (face  au  grand  chemin.) 

To  the  third  proposition  I  answered, 
^  That  Bertrand  Gravier  had  indeed  consented  that  the  pub- 
lick  should  have  the  free  use  of  his  Batture  while  it  remained 
unenclosed,  but  that  he  had  never  given  up  the  property  there- 
o£  That  the  Spanish  government,  on  various  occasions,  had 
shown  that  they  considered  him  as  the  owner  of  the  Batture, 
and  that  its  officers  had  even  permitted  him  to  alienate  sundry 
parcels  thereof.  ^ 

Upon  the  whole,  I  concluded  that  the  claim  of  the  United 
States  to  the  Batture  could  not  be  supported  either  in  law  or  in 
fact 

This  opinion  was  published  at  New  Orleans,  by  Mr.  Living- 
ston, together  with  his  own  able  '^  Examination  of  the  title  of  the 
United  States  to  the  Batlurt,''  in  which  Mr.  Derbigny's  positions 
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are  amply  refuted.  This  last  work  brought  eonTiction  borne  to 
every  candid  mind,  and  the  corporation  themselvea  were  compel- 
led to  abandon  the  grounds  which  Mr.  I>erbigny  had  assumed. 
They  caused  a  work  to  be  published  under  their  express  sanction, 
and  at  the  publick  expense,  in  which  the  propositions  laid  down 
in  Mr.  Derbigny's  opinion  were  expressly  given  up,  and  ^ 
claim  of  the  United  States  was  attempted  to  be  supported  upon 
entirely  new  principles  ;  the  last  effort  of  exhausted  ingenuity. 

I  allude  to  the  publication  of  Mr.  Thierry,  entitled  ''  Exami- 
nation of  the  claim  of  the  United  States,  and  of  the  pretensions 
of  Eidward  Livingston,  Esq.  to  the  Batture  in  front  of  the  suburb 
St.  Mary,"  51  pages  4to.  published  at  New  Orleans  by  the  author, 
both  in  the  English  and  French  languages,  at  the  expense  of  the 
corporation,*  and  which  by  their  order  has  been  distributed  to 
the  oflkers  of  government  and  the  members  of  both  houses  of 
Congress.  In  that  work,  avowed  by  our  adversaries,  and  relied 
on  by  them,  the  principles  on  which  their  former  counsel, 
Messrs  Moreau  and  Derbigny  had  founded  the  nominal  claim  of 
the  United  States,  are  given  up  in  the  most  explicit  manner. 

Let  us  hear  Mr.  Thierry  on  the  subject  of  Mr.  Derbigny^ 
iirst  proposition,  that  the  United  States  are  entitled  to  the  Bat- 
ture, in  right  of  the  kings  qf  France  under  the  edicts  nf 
Louis  XIV. 

'<  I  will  not  deny,"  says  that  gentleman,  page  30,  in  English, 
'*that  the  ancestors  of  John  Gravier  were  the  riparious  land- 
holders, to  whom  the  right  of  alluvion  certainly  belonged,  not 
only  by  virtue  of  the  coutume  de  Paris,  which  for  two  centuries 
back  acknowledged  the  principle  of  the  Roman  law,  and  against 
which,  for  that  reason,  the  ordinances  of  the  kings  of  France 
could  with  nb  manner  of  success  be  pleaded,  inasmuch  as  a  royal 
ordinance  specially  made  that  coutume  the  civil  law  of  th» 
colony;  but  also  by  virtue  of  the  Spanish  laws,  which  from  1769 
have  been  constantly  in  force  in  Louisiana." 

Mr.  Thierry  goes  farther ;  he  proves  in  the  most  incontestible 
manner,  that  the  French  laws  have  nothing  to  do  with  the  pre- 
sent controversy,  as  the  Batture  which  now  exists,  was  entirely 
formed  since  the  establishment  of  the  Spanish  government  in 

•  See  Ap|»eiidi\,  N*.  I. 
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Louisiana.  ^  Wben,"  says  he,  '^  the  Jesuits'  property,  of  which 
that  of  Mr.  Gravier  is  but  a  portion,  was  surveyed  by  Devezin, 
in  the  year  1763,  it  contained  but  fijty  arpents  in  depth,  whereas 
it  results  from  the  survey  laJtfH^  made  by  Mr.  Mansuy,  that  the 
Gravier  plantation,  beginning  from  the  angle  of  the  suburb  on 
tiie  city  side,  is  found  to  have  a  depth  oi  ffty-Btx  arpents.  Of 
this  difference,  the  soU  cause  to  be  assigned  is,  the  successive 
re-union  of  different  portions  of  alluvion,  of  which  B.  (Gravier, 
and  those  from  whom  he  holds,  may  have  availed  themselves.^'* 

Now  it  is  left  doubtful  by  the  testimony  taken  in  the  Gravier 
cause,  whether  there  was  or  not  any  Batture  existing  in  front  of 
the  Jesuits'  estate  in  the  year  1763,  when  the  property  was  sold.  ^ 
Mr.  Derbigny  at  most  contends  that  there  existed  at  that  time  a 
commencement  of  Batture,f  The  Spanish  laws  were  established 
in  Louisiana,  only  six  years  afterwards,  in  the  year  1769.  Surely 
it  will  not  be  contended  that  six  acres  in  depth  of  alluvion 
ground  could  have  been  formed,  consolidated  and  successively 
annexed  to  the  principal  estate  in  that  short  space  of  time.  The 
last  parcel  at  least  must  have  been  annexed  after  the  year  1769, 
when  the  Spanish  law  had  superseded  the  French  ordinances. 
It  follows,  therefore,  that  the  Batture  which  is  the  object  of  the 
present  controversy,  was  formed  under  the  government  of  the 
law  of  Spain,  and  of  course  that  the  edicts  of  the  kings  of 
France,  cannot  in  manner  operate  upon  it. 

It  is  thus  that  Mr.  Thierry  not  only  has  controverted  the  first 
and  most  important  proposition  of  Mr.  Derbigny,  on  legal  prin- 
eiples,  but  has  furnished  us  with  a  fact  and  an  inference  which 
altogether  destroys  its  application  to  the  present  case. 

As  to  the  other  propositions  of  Mr.  Derbigny,  Mr.  Thierry 
dismisses  them  in  a  very  few  words.  ''  The  first,"  says  he,  page  7, 
in  English,  *'  of  Mr.  Derbigny's  five  propositions,  embraces  the 
fundamental  point  of  the  whole  question ;  and  strictly  consi- 
dered, the  other  propositions  are  no  more  than  corollaries  of 
the  first'' 

And  to  crown  the  whole,  Mr,  Thierry  has  the  goodness  to 
compliment  me,  page  8,  in  English,  **'  for  having  discovered,  as 
he  says,  with  great  sagacity,  the  weak  side  of  Mr.  Derbigny*s 

*  See  Mr.  Tbierrf«  page  37,  in  EngUsli.  t  See  his  np\y  to  my  opinion  pag^  5, 25. 
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performattee."  1  do  not  acoopt  tbu  eompliiBeat ;  Mr.  V^Mgoj 
had,  it  b  true,  a  weak  oaose  to  rapport,  but  the  manner  in  which 
he  has  managed  it,  will  always  do  him  the  greatest  eredit  with 
all  impartial  judges  of  professional  talent 

At  any  rate,  here  is  a  formal  disavowal  bj  the  eorpcrm- 
Hon  of  New  Orleans^  (who  bj  the  sanction  which  thej  haie 
given  to  it,  must  be  considered  as  the  aiUhors  ot  Mr.  Thierfy^ 
work)  of  the  opinion  of  Mr.  Derblgnj,  on  whieh  thej  until  ^Mn 
had  relied.  As  it  was  on  the  faith  of  that  opinion,  now  abam' 
don€d^  that  Mr.  Ldviogston  was  deprived  of  the  possession  of  his 
property,  justice  seems  to  require  that  he  should  immediatelj 
be  re-instated  into  it ;  for  it  must  be  preramed  that  the  corpora- 
tion will  not  want  advocates,  who  will  raise  up  a  new  legal  ediUce 
as  fast  as  the  former  ones  shall  be  overthrown,  and  by  that  in- 
genious device  this  controversy  may  be  protracted  uvidl  the 
delay  of  justice  shall  amount  to  a  complete  and  peremptory 
denial. 

Mr.  Derbigny,  as  may  well  be  supposed,  vras  highly  dis- 
pleased with  the  disrespectful  manner,  to  say  the  least  of  it,  with 
which  his  opinion  vras  treated  by  the  very  clients  whom  he  had 
so  ably  and  so  faithfully  served.  He  resented  it  by  a  poblication  in 
the  Louisiana  Moniteur,*  in  which  he  coibplained  of  the  abandon- 
ment of  those  principles  which  he  conceived  would  have  been  of 
the  greatest  advantage  to  the  common  cause,  and  gave  a  pretty 
correct  idea  of  those  which  Mr.  Thierry  had  substituted  in  their 
place,  by  saying  that  he  had  brought  the  cause  to  that  point, 
that  it  now  depended  on  the  more  or  less  correct  understanding 
of  a  nice  definition.  Mr.  Thierry  replied  in  the  Louisiana 
Courier,  by  charging  Mr.  Derbigny  with  having  muiilaied  the 
Of^y  quotation  which  he  had  made  out  of  his  work,  and  with 
not  having  read  it  with  sufficient  attention  f  But  I  hope  I  shall 
be  able  to  show  that  Mr.  Derbigny  had  well  read  and  understood 
him,  and  that  both  he  and  Mr.  Thierry  have  been  more  success- 
ful in  combating  each  other's  doctrines  than  those  of  their  adver 
saries. 

Mr.  Derbigny,  however,  generously  stifling  his  private  resent 
ment,  has  thought  it  his  duty  once  more  to  step  forward  in  de- 

*  See  Appeadis,  No.  n.  flbM. 
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i^Dce  of  the  eause  of  hia  ungratefdl  clients,  bj  an  elaborate  work, 
entitled,  ''  Refutation  da  memoire  en  foroie  de  consultation,  re- 
dige  par  M  Da  Ponceau,  an  sujet  des  pretentions  des  Etats  Uni« 
BUT  la  Batture  du  fauxbourg  See  Marie ;  60  pages,  bvo.,  New  Or- 
leans,  ld08.  In  that  performance  he  combats,  with  what  success 
I  shall  presently  show,  the  opinion  which  I  gave  last  summer  in 
answer  to  his.  But  more  experienced  in  foiensick  warfare  than 
our  common  antagonist,  Mr.  Thierry,  he  gives  up  no  point,  and 
abandons  no  position ;  forgetting  the  opinion  which  in  his  news- 
paper  publication  he  had  expressed  of  the  principles  on  which 
Mr.  Thierry  rested  the  cause,  he  assumes  those  very  principles, 
and  enforces  his  competitor's  argumenits  with  the  same  zeal  that 
he  does  his  own.  The  nice  ignition  on  which,  under  Mr. 
Thierry's  management,  the  fate  of  the  Batture  hung  suspended, 
becomes  in  Mr.  Derbigny's  hands  a  ray  of  light,  which  dispels 
every  doubt  and  clears  up  every  obscurity:  and  so  in  fact  it 
does ;  for  I  hope  I  shall  be  able  to  show  that  that  identical  defi- 
nition, does  of  itself  destroy  all  the  arguments  which  have  been 
attempted  to  be  deduced  from  it  in  favour  of  the  claim  of  the 
United  States. 

V  Having  brought  this  narrative  to  the  present  point ;  it  re- 
mains for  me  t<^how  the  fallacy  of  the  principles  and  arguments 
contained  in  the  voluminous  works  of  Messrs.  Thierry  and  Der- 
bigny.  It  cannot  be  expected  that  I  should  follow  them  through 
fifty  quarto  and  sixty  octavo  pages ;  I  have  not  like  them  the 
talent  of  being  at  the  same  time  diffusive  and  interesting.  But 
by  a  short  review  of  the  principal  points  which  they  have  made, 
I  hope  I  shall  be  able  to  convince  every  impartial  reader  of  the 
futility  of  the  claim  which  they  profiess  to  support. 

As  Mr.  Derbigny's  work  is  not  sanctioned  by  the  corporation 
of  New  Orleans,  but  on  the  contrary  all  the  principles  which  it 
contains,  except  those  lately  brought  forward  by  Mr.  Thierry, 
have  been  expressly  discarded  by  them,  I  conceive  that  there  is 
no  obligation  on  my  part  to  take  notice  of  this  refutation  of  my 
opinion,  the  premises  of  which  are  conceded  by  our  adversaries  ; 
but  every  thing  which  comes  from  the  pen  of  Mr.  Dcrbigny,  is 
entitled  to  respect :  I  shall  therefore  briefly  comment  on  what  he 
*  says  in  reply  to  my  answer  to  his  opinion  ;  I  shall  then  proceed 
to  refute,  and  that,  1  b«*lieve  can  be  done  without  much  labour. 
No  XVl  H 


Digitized  by  VjOOQIC 


.     5S0 

Mr.  TUerr/0  new  doctrines  and  the  arguments  bj  wliieh  he  and 
Mr.  Derbigny  Lave  endeavoured  to  establish  them. 

It  will  be  recollected  that  the  first  and  most  important  prin- 
ciple on  which  Mr.  Derbigny  founded  the  claim  of  the  United 
States,  was  the  pretended  right  of  the  kings  of  France,  under 
certain  edicts  of  Louis  XIV,  to  all  alluvion  lands  within  their 
dominions. 

In  m^  answer  to  this  first  proposition  I  stated  that  this  had 
been  indeed  a  question  long  agitated  in  France ;  but  that  pre-^ 
vious  to  the  late  revolution^  the  point  had  been  settled  by  the 
solemn  decision  of  the  Parliaments  of  Bordeaux  and  Paris, 
who  had  determined  that  the  sovereign's  right  did  not  extend 
to  alluvions,  but  that  they  belonged  to  the  owners  of  the  adjoin- 
ing lands. 

I  stated  this  important  fact  on  the  authority  of  M.  Portalis, 
an  eminent  French  )awyer,  and  counsellor  of  state,  who  by  order 
of  the  first  consul  of  France,  at  the  time  when  the  chapter  of 
the  new  civil  code,  which  treats  of  rivers  and  their  alluvions, 
was  laid  before  the  legislature  of  that  country  for  their  approba- 
tion, made  a  speech  to  that  body  in  which  he  entered  into  a  full 
explanation  of  the  subject,  and  in  the  course  of  it  stated  what 
the  law  had  been  in  that  particular,  previous  to  the  late  revo- 
lution. He  told  themthat  the  crown  of  France  had  claimed  a 
right  to  the  alluvions  of  navigable  rivers,  that  the  claim  had 
been  resisted  and  opposed,  and  that  it  had  at  last  been  settled  by 
the  highest  judicial  authorities  of  the  country ^  that  it  was  not 
founded  in  law,  and  that  alluvions  rightfully  belonged  to  the 
owners  of  the  adjacent  lands. 

It  was  incumbent,  therefore,  on  Mr.  Derbigny  either  to  deny 
the  assertion  which  I  had  made,  or  to  controvert  the  authority 
of  the  adjudications  of  the  French  Parliaments  on  the  subject 
of  the  construction  of  a  French  edict.  But  he  preferred  to 
waive  the  point  in  a  manner  which  shows  how  much  he  feared  te 
meet  it 

After  discussing,  in  a  very  ingenious  and  able  manner,  the 
authorities  produced  by  Mr.  Livingston  and  myself  on  the  gene- 
ral doctrine  of  alluvions,  prior  to  the  parliamentary  adjudica- 
tions which  decided  the  question,  and  having,  as  he  conceived, 
completely  defeated  us  on  that  ground,  he  triumphantly  ex- 


Digitized  by  VjOOQIC 


531 

claims :  ^  Now,  I  do  not  see  what  remains  to  our  adversaries  ot 
that  crowd  of  authors  who  were  to  prove  that  Mr.  Pothier,  was 
the  only  one  who  was  of  a  contrary  opinion  to  their  own. — But 
I  am  mistaken ;  thej  still  have  the  reaionings  of  M.  Portalis, 
and  of  the  trihunal  of  Rouen  on  the  subject  of  the  principles 
which  were  proper  to  be  adopted  in  the  new  French  code,  five 
years  ago!  They  afford,  to  be  sure,  a  very  powerful  demonstra- 
tion that  the  edicts  of  Louis  XIT,  were  not  to  be  in  force,  Haifa 
century  ago  /"• 

If  any  impartial  man  vnll  say  that  this  b  a  fair  and  a  candid 
answer  to  my  argument,  and  that  it  is  not  a  clear  evasion  of  a 
point  which  the  adversary  dared  not  meet,  I  will  instantly  give 
up  the  cause.  I  did  not  rest  the  question  on  any  reasonings  of 
M.  Pbrtalis,  as  to  what  the  new  law  was  to  be ;  I  relied  on  his 
solemn  testimony  of  what  the  old  lam  actually  was,  on  his  tes- 
timony of  a  fact  not  only  within  his  knowledge,  but  within  the 
knowledge  of  aU  France^  of  a  fact,  I  dare  assert,  within  the 
knowledge  of  Mr.  Derbigny  himself,  who  does  not  venture  to  con- 
trovert it  Is  this  ftM5t,  then,  of  so  little  importance,  in  a  cause 
like  this,  as  to  deserve  no  other  answer  than  a  contemptuous 
sneer  at  the  reasonings  of  M,  PortaliSy  the  author  of  the  Na- 
polean  code,  and  one  of  the  ablest  jurists  that  France  in  any  age 
has  produced? 

In  the  same  manner  M.  Portalis  asserts,  (and  who  better  than 
he  can  pretend  to  be  informed  of  the  origins  of  the  French  law) 
that  the  supposed  droit  d'alluvion  was  derived  from  the  feudal 
system.  Mr.  Derbigny  denies  this,  but  he  adduces  not  a  single 
authority  in  support  of  the  contrary  assertion.  It  is,  says  he, 
a  droit  regalien,  page  28,  a  droit  fiscal^  page  27,  a  droit  of 
sovereignty,  ibid.  But  it  may  be  all  that,  and  still  be  feudal, 
Mr.  Derbigny  ought  to  know  better  than  to  substitute  zcords  in 
the  place  of  arguments  and  authorities. 

Considering  the  right  of  alluvion,  as  in  fact  it  is,  as  vl  feudal 
rights  I  argued,  that  it  could  never  have  taken  place  in  Loui- 
siana, because  feudality  never  was  established  there.  Mr.  Der- 
bigny has  not  attempted  to  prove  the  contrary  of  that  proposi* 
tion  or  to  show  that  a  single  estate  in  that  country  was  held  by 

•  See  >fr.  DerbtcBT'i  leplr,  p«C*  34. 
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a  feudal  t$nnrB  ;  but  he  quotes  (ptge  26  in  note)  a  French  4 
of  1(>64,  to  prove  that  the  first  grantees  of  Louisiana  n^ight^  if 
thaj  had  pleased,  have  disposed  of  their  lands  in  feudality^  be- 
cause that  was  left  entirely  at  their  discretion.  Mr.  Derbignj 
has  surely  forgotten  the  trite  adage  of  the  logick  of  the  achoob : 
a  po8$$  ttd  actumy  non  valet  eonsequentia. 

Such  is  the  manner  in  which  Mr.  Derbignj  has  endeavoured 
in  his  reply  to  my  opinion  to  support  the  claim  of  the  United 
States  to  the  Batture,  by  rirtue  of  the  edicts  of  the  kings  of 
France,  and  to  refute  the  arguments  by  which,  I  think,  I  have 
sufficiently  demonstrated  the  futility  of  that  pretension.  But  I 
am  wasting  time  in  taking  notice  of  this  pretended  refutation  ; 
for,  if  it  is  true,  as  the  corporation  of  New  Orleans  through  their 
orgflin  Mr.  Thierry,  themselves  assert  it,  that  the  Qraviert  have 
since  the  purchase  of  the  Jesuits'  property,  annexed  siz  oeres  of 
Batture  to  the  principal  esitate,  what  need  is  there  of  this  tedious 
discussion  of  the  French  laws,  which  are  now  proved  to  have  no 
kind  of  application  to  the  subject  ?  . 

Mr.  Derbigny  is  very  angry,  indeed,^with  Mr.  Thierry,  for 
making  this  important  concession.*  He  would  willingly,  if  he 
could,  have  kept  this  material  fact  out  of  view.  But  he  is  too 
candid  to  deny  it,  which  he  would  certainly  have  done,  if  it 
were  susceptible  of  denial.  Throughout  the  whole  of  his  lengthy 
refutation,  Mr.  Derbigny  is  silent  about  the  nix  a(T€9  of  ground 
which  in  1805  were  found  by  survey  to  have  been  added  to  the 
depth  of  the  Gravier  plantation  since  1763,  and  which  could  be 
no  other  than  parcels  of  Batture,  sueces$iv^yy  as  Mr.  Thierry 
says,  consolidated  and  annexed  to  that  estate.  What  is  the  reason 
of  this  silence  ?  Will  Mr.  Derbigny  say^that  he  thought  the 
fact  of  no  consequence  ?  But  we  are  in  possession  of  his  publica- 
tion in  the  Louisiana  Moniteur,  in  which  he  holds  a  very  differ- 
ent language.  Why  then  is  he  so  angry  with  Mr.  Thierry  for 
stating  that  identical  fact?  Why  does  he  reproach  him  with 
having,  by  that  admission,  defeated  his  own  arguments,  and  left 
the  cause  without  resource  ff    And  if  that  was  the  case,  why 

*  See  his  Bewtpaper  pablieatioD,  Appendix  No.  II. 

t  It  fa  unfbmiiMte  th*c  he,  (Mr  Tbieny}  hms  bboared  to  dettroj  hie  own  work,  by  admit- 
Uaf  that  the  Gnvien,  Cce.  (fthat  were  trut,  n»  rtamtnx  wmtUrmiain  against  the  Gnriefs, 
Sat  to  prov«  that  at  Che  thne  of  the  citsblishflKat  of  the  tntait,  there  was  BO  portion  of  Bat.- 
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did  not  Mr.  DeibigDjr  point  out  in  his  elaborate  wot k  Ithe  mis^ 
lake  of  his  colleague  and  prevent  the  effects  of  lus  fatal  conces- 
sion. 

It  is  true  that  Mr.  Thierry » in  his  reply  to  Mr.  Derbigny,  pub- 
lished in  his  own  Louisiana  Courier^  denies  the  extent  of  the  con- 
cession, and  pretends  that  the  passiige  referred  to  by  his  crilick 
has  not  been  attentively  read.  3ut,  how  does  the  fact  stand  ? 
Mr.  Thierry,  in  the  page  quoted,  (46  in  French,  and  37  in  Eng- 
lish) says:  that  the  Graviers  sin€0the  year  1763,  have  added 
six  acres  to  the  depth  of  their  estate^  which  could  not  proceed 
from  any  thing  else  but  parcels  of  Batture  succkssivkly  con- 
solidate^ and  annexed;  Mr.  Derbigny  states  him  to  have  said, 
that  the  Graviers  have  since  1763,  constantly  enjoyed  the  right 
of  annexing  consolidated  parcels  of  Batture  to  their  estate.  Now 
what  is  in  substance  the  difference  between  these  two  modes  of 
expression?  The  suecessive  anuexation  of  six  acres  of  Batture 
implies,  I  believe,  a  pretty  constant  exercise  of  tho  right.  But 
whether  constant  or  not,  it  is  enough  for  us  that  the  right  has 
been  exercised,  that  the  Batture  which  existed  in  1769,  when  the 
French  laws  ceased  to  be  in  fi>ree  in  Louisiana,  has  been  with 
the  tacit  permission  at  least  of  the  Spanish  government,  annexed 
to  the  principal  estate,  and  that  the  Batture  which  now  exists, 
having  been  formed  since  that  period,  cannot  in  any  manner  be 
aifeeted  by  the  laws  or  edicts  of  the  French  kings. 

Mr.  Derbigny  has  not  replied  in  a  more  satisfactory  manner 
to  my  answer  to  the  next  principle  on  which  he  rests  his  eause^ 
to  wit:  that  the  Gravier  estate  is  not  bounded  by  the  Mitisistsippi 
river,  but  by  a  royal  or  publick  road,  the  soil  of  which  belongs 
to  the  sovereign,  and  which  is,  says  he,  the  identical  road  which 
existed  in  1763,  at  the  time  of  the  sale  of  the  Jesuit's  estate.  . 

I  was  not  prepared,  at  the  ^une  wlien  I  wrote  my  opinion,  to 
answer  the  last  part  of  Mr  Derbigny's  proposition,  but  Mr.  Thi- 
erry's candid  acknowledgment  has  furnished  me  with  the  ready 
means  of  doing  it  If  it  is  true  that  since  1 763  the  Gravier  family 
have  annexed  six  acres  of  the  Batture  which  then  existed  to  their 
adjacent  property,  they  must  necessarily  have  stopped  up  the 

tuie  MAoSentlf  eowolklftied  to  be  raM^ptiUe  ot  beinfr  thm  iOMriiorateil  »it!t  tbdr  ntaiv, 
iut  the CHUrmnj  hat  been  OKtrialned^unA  may  tfill be  proved. 

See  Mr  neibifnf *s  newtpeper  pabltMtioii  at  Imct,  in  appmdix  Ko.  II. 
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road  which  then  lay  hetween,  and  opened  a  new  road  between 
the  enclosed  parcels  of  Battare  and  the  river.  Vo  wonder  then 
that  Mr«  Derbigny  was  so  mneh  displeased  with  a  concession  ao 
pregnant  with  mischief  to  his  canse,  since  the  famous  royal  road, 
that  immutaide  boundary  of  the  GraTier  estate,  about  which  so 
much  has  been  said  and  written,  can  be  no  longer  in  existence,  but 
its  royal  soil  is  now  covered  with  handsome  and  comfortable 
houses,  as  a  part  of  the  suburb  St.  Mary. 

Not  being,  however,  apprized  of  that  fieust,  I  took  it  for  granted 
that  Mr.  Derbigny*s  assertion  was  correct.  I  simply  answered, 
that,  however  the  law  might  be  in  France  about  royal  or  publiek 
roads  in  general,  the  soil  of  the  road  in  question  did  not  belong 
to  the  sovereign  of  the  country,  but  to  the  individual  owner  of 
the  adjacent  estate.  I  proved  from  Mr.  Derbigny's  own  state- 
ment, that  when  the  lands  bordering  on  the  river  Mississlppii  were 
granted  by  the  French  government  to  the  original  settlers,  no 
part  of  the  soil  was  reserved  for  a  publiek  road,  that  the  grantee 
was  pnly  bound  by  a  clause  or  condition  expressed  in  his  patent, 
to  supply  the  publiek  with  a  road  at  a  reasonable  distance  from 
that  river ;  and  that  according  to  general  usage,  the  grantee 
made  that  road  nearer  or  forther  off,  as  he  thought  proper;  that 
sometimes  he  stopped  up  the  old  road  and  made  a  new  one ;  for 
provided  there  was  a  road  convenient  to  the  river  he  fulfilled  his 
conditions.*  I  inferred  from  these  facts,  that  by  the  opening  of 
the  road,  there  was  no  alienation  of  its  soU  to  the  government, 
since  the  grantee  could  stop  it  up  and  open  a  new  one  at  his  plea- 
sure; that  the  keeping  of  a  road  open  was  only  a  covenant  on  his 
part,  and  a  mere  charge  upon  his  estate,  or  as  it  is  termed  in  the 
civil  law,  a  servitude.  I  illustrated  this  inference,  by  showing 
that  there  existed  a  similar  law  in  France,  by  which  the  owners 
of  lands  bordering  on  navigable  rivers  are  obliged  in  like  man- 
ner to  open  a  royal  road  near  to  the  river  for  the  publiek  use, 
and  that  the  property  of  the  soil  of  that  road  nevertheless  re 
mains  in  them,  and  is  not  vested  in  the  king.  And  I  argued  that 
the  clause,  inserted  in  the  Louisiana  grants,  could  only  be  consi- 


*  Bee  Mr.  Devbi^n}  *«  opiaion,  page  36,  in  which  thow  facu  Are  itatMl  ia  the  vcrr  viwA« 
that  I  hav* used. 
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derad  M  an  enforcement  of  that  law  or  an  ap|>Iieatkm  of  its  prin^ 
ciples  tp  the  colonial  estates. 

The  answer  of  Mr.  Derhigny  to  these  arguments,  consisU  of 
mere  assertion  and  vague  declamation.  The  right  which  the  in- 
habitants of  Louisiana  enjoy  of  removing  at  pleasure  the  scite  of 
the  royal  road,  he  says,  is  a  mere  toleration  of  the  government 
As  if  a  government  could  be  said  only  to  tolerate  what  is  autho- 
rised by  general  and  immemorial  usage.  He  chains  me*  with 
violating  every  legal  principle,  by  the  assertion  that  a  pubiiek 
road,  a  high  roady  a  royal  road,  can  be  a  mere  servitude  or 
charge  upon  an  esUte,  when  he  ought  to  have  disproved  the  fact 
by  which  I  showed  that  such  a  thing  existo  and  has  long  existed 
in  France,  the  country  from  whence  Louisiana  first  derived  its 
laws,  and  the  whole  of  his  argument  consisU  in  an  attempt  to 
prove  that  by  the  French,  and  by  the  civil  law  the  soii  of  pub- 
lick  roads  belongs  to  the  sovereign.  When  I  wrote  my  opmion 
in  answer  to  that  of  Mr.  Derhigny,  I  did  not  think  it  worth  while 
to  notice  that  proposition;  I  thought  it  sufficient  to  prove  that 
the  soil  of  the  road  in  question  did  not  belongjo  the  sovereign  of 
the  country;  but  since  Mr  Derhigny  persists  in  resting  his  argu- 
ment upon  a  doctrine  which  cannot  be  supported  on  any  le<^al 
principle,  I  am  bound  to  say  something  on  the  subject. 

I  say  then,  that  it  is  a  doctrine  known  and  esUblished  in 
every  country  where  the  law  bears  the  semblance  of  science,  that 
the  use,  indeed,  of  highways,  belongs  to  the  publick  for  the  pur- 
poses to  which  highways  are  usually  appHed;  and  that  that  use  is 
to  be  regulated  by  the  laws  made  and  promulgated  by  the  sove- 
reign of  the  country,  but  that  the  soil  itself  and  the  right  of  pro- 
perty in  it  remain  in  the  individuals  from  whose  land  it  had  been 
separated  to  be  thus  appropriated  to  the  publick  use.  it  is  in  this 
sense  and  in  no  other,  that  the  civilians,  and  the  French  and  Spa 
nish  lawyers  have  said,  that  highways,  publick  roads,  or  royal 
roads  heiong  to  the  publick  which  makes  use  of  them,  or  to  the 
sovereign  who  regulates  that  use. 

This  principle  is  the  same  which  is  established  among  us.     It 
is  familiar  to  the  common  lawyers,  and  is  to  be  found  in  a  varie- 

See  kh  reply  pmft  St. 
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ty  of  EDglith  authoritieB.*  It  is  quite  aft  familiar  to  the  eiTilmns 
and  Fiench  lawyert,  quite  as  familiar  to  Mr.  Derbigny  himself. 
For  in  order  to  malie  it  appear  in  the  clearest  manner,  I  need  on- 
ly refer  to  himself  and  his  own  quotations. 

Thus,  page  53,  of  his  re[)ly,  he  quotes  the  following  passage 
from  Domars  publick  law,  book  I.  Tit.  6,  }  Ist  "^That  species 
of  immoveables  (highways)  is  not  reckoned  as  part  of  the  pro- 
perty (les  biens)  of  the  sovereign,  it  produces  no  revenue ;  the 
rights  which  the  pnblick  and  the  sovereign  have  to  it,  are  of  a 
very  diflferent  nature  from  the  right  of  ownersh]p.t^ 

And  just  below  that  quotation,  Mr  Derbigny  himself  sajs: 
**'  It  is  then  clear  that  the  title  of  the  sovereign,  in  as  much  as  it 
concerns  that  part  of  the  domain,  which  Vattel  calls  comtnon 
propertyy  and  Domat,  jnMiek  things,  consists  only  in  the  right 
of  regulating  the  use  of  those  things,  for  the  common  advantage 

of  air$ 

Is  it  not  strange,  then,  that  I^Ir.  Derbigny  will  still  insist  that 
the  publick  or  the  sovereign,  have  a  right  of  property  in  the 
soil  of  highwayite  when  the  very  authorities  which  he  quotes, 
and  the  very  maxims  whic}i  he  himself  lays  down  are  in  full 
proof  of  the  contrary  doctrine — what  is  this  but  arguing  for  the 
sake  of  making  a  trial  of  skill,  without  the  hope  of  producing 
conviction  ? 

Passing  on  to  another  argument,  Mr.  Derbigny  had  insisted 
that  the  soil  of  the  publick  road  was  either  expressly  or  im- 
pliedly reserved  out  of  the  sale  of  the  Jesuits'  estate,  after  the 
king  of  France  had  resumed  it,  to  the  ancestors  of  the  Graviers. 
To  prove  the  express  reservation,  it  was  »aid,  tfiat  the  engineer, 
who  at  the  time  of  the  sale  made  a  survey  of  the  estate,  had 
planted  a  stake,  at  the  point  A  at  some  distance  inside  of  the 

•  %  Strt.  10C4 1  Bttr.  13J. 

t  Cos  aorte*  d*imincubles,  ne  produissent  ancon  rcTt-on,  ne  tecomptent'iias  m  nombie  da 
biens;  et  lev  droits  qu'}-  ont  le  public  et  Ic  touvenin  sont  d*iuie  autre  mtarp  que  enix  qor 
donne  U  propriete. 

t  n  est  done  clatr  que  Iv  titnr  du  souvemin.  en  unt  qu'il  rrgarde  cette  pnitie  du  dnwinr 
que  Vaitcl  appelle  6i«w  commuM^  et  Ooiniit,  rAoirx  nubfique*  se  borne  an  droit  de  re|^ 
rusagi*  de  cet  aortes  de  biens  ou  chMes,  poor  ravatttife  comnuw  de  tout.-Mr.  DttUgnf^ 
tcplj,  pftgeS3. 
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road,  and  had  made  that  stake  A  his  point  of  beginning ;  from 
whence  Mr.  Derbigny  argued,  that  as  he  had  not  planted  that 
•take  in  the  B(Utur$,  which  was  at  that  time  covered  with  water, 
or  iiA  the  dyke,  which  is  allowed  to  be  a  very  convenient  place 
for  geometrical  operations,  or  in  the  middle  of  the  ro<idy  for  the 
sake  of  being  less  disturbed,  it  must  be  clearly  inferred,  that  the 
road  was  intended  to.  be  excluded  from  the  Gravier  estate,  and 
to  be  a  fixed  and  immutable  boundary  to  it — To  disprove  this 
strange  inference,  I  adduced  the  testimony  of  two  respectable 
surveyors,  Messrs.  Lafon  and  Trudeau,  who  declared  that  those 
points  were  never  intended  for  boundaries,  but  were  merely  to 
fix  the  courses  and  to  facilitate  the  operation  of  surveying — In  ^ 
reply,  Mr.  Derbigny  wisely  rejects  these  proofs,  because,  says  he, 
those  gentlemen,  who  by  their  names  appear  to  be  both  French- 
men, are  Spanish  surveyor  By  and  know  nothing  of  the  French 
mode  of  surveying.  It  was  then  incumbent  on  Mr.  Derbigny  to 
have  produced  French  surveyors  who  would  have  explained  to 
us  their  own  manner  of  operating ;  but  he  has  been  too  prudent 
to  attempt  it. 

The  allegation  of  an  implied  reservation  of  the  road  out  of 
the  sale  of  the  Jesuits'  estate,  was  founded  upon  nothing  but  the 
^circumstance  of  its  not  being  expressly  mentioned  in  the  deed. 
In  answer  to  that,  I  proved  that  the  sale  was  made  by  virtue  of 
a  decree  which  ordered  all  the  Jesuits'  estate  to  be  sold,  that  if 
the  road  was  not  nominally  mentioned  as  included  in  the  act  of 
sale,  neither  was  it  mentioned  as  exdudtd  from  it ;  that  the  estate 
on  the  contrary  was  declared  to  be  sold  with  all  its  apperte- 
nances  and  dependencies,  and  without  any  reservation,  and 
having  proved,  as  I  thought,  that  the  Batture  and  the  road  were 
etppertenances  to  the  principal  estate,  I  thought  I  might  safely 
conclude  that  they  passed  along  with  it ;  to  these  arguments, 
Mr.  Derbigny  only  replies ;  that  the  road  belonged  to  the  king, 
and  therefore  it  was  reserved ;  that  it  was  reserved  and  there- 
fore it  continued  to  be  the  king's  property.  Oat  of -that  magick 
circle,  my  utmost  efibrts  havo  not  been  able  to  di-aw  him,  and 
there  I  am  obliged  to  let  him  remain. 

I  am  then,  I  thinks  warranted  to  say  that  Mr.  Derbigny  has 
not  satisfactorily  answered  my  objections  to  his  second  proposi- 
tion.   As  to  the  last,  the  pretended  abandonment  of  the  Batture 

No.  XVI.  I 
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by  Sertraad  (^ravieiv  he  connden  it  Ittfluelf  as  of  so  Iktie  < 
•eqnenee,  and  1  so  fully  agree  with  b&m  in  this  partieiilar,  that 
I  think  it  needless  to  take  anj  further  notice  of  it  here.  In  the 
conclusion  of  his  reply,  Mr.  Derhigny  leaves  this  grmod  oat  of 
the  recapitulation  of  those  on  which  he  relies  ;*  and  in  his  opi- 
nion, page  29,  he  says:  aii  th€8€fac^s  (the  &cts  adduced  by  him 
in  proof  of  the  pretended  abandonment)  tootMnot  givt  a  tiUe  Is 
tht  sovereign^  if  he  had  it  not  atreaiy^  neither  do  they  add  emf 
thing  to  the  title  he  hoe.  It  would  therefore  be  trifling  with  those 
who  are  to  determine  this  cause,  to  say  any  ^ing  more  upon  thb 
subject. 

Upon  the  whole  it  appears  to  me,  that  this  last  publication 
of  Mr.  Derbigny  has  been  written  ab  irato^  in  order  to  show  to 
the  corporation  of  New  Orleans,  how  muoh  could  yet  be  said 
by  a  man  of  legal  talents  and  ingenuity  in  suppofi  of  their  caose, 
and  to  point  out  to  them  how  much  they  had  erred  in  rejecthig, 
in  a  lit  of  despondency,  the  aid  of  professional  men,  and  throw- 
ing themselves  into  the  arms  of  a  layman^  respectable,  indeed 
for  his  learning  and  literary  acquirements,  but  unaccustomed  to 
forensick  warfare,  candid  to  a  fault,  and  whose  imprudent  conces- 
sions had  brought  their  cause  to  an  issue  which  could  only  tei^ 
minate  against  them.  But  to  prove  that  Mr.  Derbigny  never 
meant  to  produce  conviction  in  the  minds  of  competent  judges 
I  need  only  appeal  to  himself.  Sensible  of  the  value  of  his  bi^ 
professional  character,  he  has  taken  pains  to  intimate  his  nal 
object  in  a  sufficiently  intelligible  manner  in  the  very  begiiming 
of  his  reply.  For  that  purpose  he  ingeniously  assumes  that  the 
opinion  which  I  gave  last  summer  in  fkvour  of  Mr.  Ltvingstmi, 
and  to  which  he  pretends  to  reply,  is  not  in  fact  what  it  pro- 
fesses to  be,  an  opinion,  but  a  laboured  argumenty  cm  behalf  of 
a  favourite  party.    Thus,  says  he,  I  am  obliged  to  follow  that 


•  Jb  my  opinioD,  the  right  ofthe  Uoited  Sutes  rests  on  groands  whieh  eaimot  be  ! 
it  is  rounded,  Ist,  on  the  French  laws  which  reserved  to  the  king  the  aUuTsans  oT  iiBTig^Mr 
rivers.  2d.  On  the  existence  of  a  royal  road  which  neeestarily  tepaiated  fhua  the  river  the 
esute  sold  to  the  ancestors  of  Gravier.  3d.  And  Uutiif,  it  is  foonded  on  the  great  priBCifiei  «f 
the  pahliek  law  of  all  oationi,  hecanie  the  Battare  of  the  raburb  of  Su  Maiy,  has  aoi  yci 
ceated  to  be  within  the  banks  of  the  rimer  Bfitiissipp&-Mr.  Defhigny*!  reply  «»,  SO.  Tteae 
three  groands  are  therefbre  the  only  oqm  on  wUeh  the  eoonid  fiir  the  corpwatiim  pretend  to 
reply,  and  all  the  rest  arc  narpiutage. 
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example,  otherwiie,  we  should  not  stand  upon  eqpAl  groand#.    I 
therefore  not  called  upon  to  deHbercUe^  but  to  argue.* 

In  plain  English,  this  means:  '*  I  am  not  called  upon  to  de- 
clare my  candid  deliberate  opinion  on  the  subject  of  the  ckim 
oi  the  United  States  to  the  Batture,  but  to  make  it  appear  by 
means  of  ingenious  arguments^  as  favourable  as  I  can." — Tl^s, 
surely,  is  not  the  language  of  firm  conviction. 

Why  am  I  obliged  also  to  take  notice  of  the  concluding  part 
of  Mr.  Derbigny's  reply,  in  ordei*  to  show  beyond  a  doubt,  how 
little  reliance  he  places  on  the  effect  of  his  arguments  ?  With 
pleasure  would  I  blot  out,  were  it  in  my  power,  that  unfortunate 
paragraph,  in  which  Mr.  Derbigny  calls  upon  the  Congress  of 
the  United  States,  to  trample  the  law  under  their  feet,  and  to 
enforce  their  unjust  claim  at  the  point  of  the  bayonet !  But  it 
stands  on  record,  and  the  angel  of  mercy  alone  can  now  efface 
it.     I  copy  it  with  a  trembling  hand: 

"  Not  only,"  concludes  Mr.  Derbigny, "  I  make  no  doubt,  that 
this  right  will  be  sanctioned,  if  the  United  States  shall  think 
that  they  ought  to  submit  it  to  a  discussion  before  the  tribunals ; 
but  I  believe  that  Congress  will  perceive  that  this  is  not  a  liti- 
gious controversy  between  them  and  disturbers  of  the  publick 
repose ;  that  in  this  circumstance,  their  rights  of  sovereignty 
soar  above  distributive  justice,  and  that  they  must  speak  not  as 
equals f  but  as  master s.'^i 

(Signed)  P.  DERBIGNY. 

I  pause and  leave  my  reader  to  those  melancholy  re- 
flections which  the  above  sentiment  cannot  fail  to  produce. 

•« 

*  n  tHigit  done  aujoord^hoi,  non  d«  deliberer,  mail  4e  pJaider,  ti  Je  no  v«tu  pu  combattre 
tree  dei  ann«t  trap  tnegalet.— Mr.  DertMgny*s  reply,  page  10. 

t  Non  teulemeDt  Je  ne  faU  auetm  dmite  ^ue  ce  droit  ten  aanctiomie,  ri  les  Btati  Unis, ' 
ocoyem devoir  le  tovmettre  a  one  diietiMian  devant  lee  trUmnattx;  mais  Jeerois  que  le  Coq< 
gttt  reeoimoiti*  qu'il  ae  I'afit  pomt  iei  d'une  affiure  Utig^eaie  cntie  loi  et  det  peiturbatean 
da  repot  poblie ;  que  dam  cette  eireoattanee  tes  drotu  de  touvendnete  planent  an  dettut  de 
la  jaitiee  distributive,  et  qaHl  fkac  parler,  non  en  ega),  mais  en  maitre. 

(Signed;  P.  DERBIGNY.— See  Mr.  Dcrbigny's  reply,  page  flO. 
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I  have  done  with  Hr.  Derbignj's  last  pablication,  as  &r  as 
it  maj  be  considered  as  a  reply  to  my  opinion.  I  proceed  now 
to  consider  the  new  arguments  brought  forward  by  Mr.  Thierry, 
and  in  which  Mr.  Derbigay  has  thought  proper  to  join  him, 
though  this  new  edifice  is  professedly  built  on  the  ruins  of  his 
own.  I  have  perused  Mr.  Thierry's  voluminous  work  with  the 
greatest  attention ;  it  shows  him  to  be  possessed  of  a  stock  of 
knowledge  on  the  subject  of  general  jurisprudence,  which  falls 
to  the  lot  of  but  few  of  those  who  have  not  made  it  their  pro- 
fessional study,  but  it  shows  at  the  same  time  that  those  acquire- 
^ments  in  matters  of  science  which  are  sufficient  for  the  purposes 
of  elegant  accomplishment,  will  not  do  for  practical  use,  and 
that  the  application  of  every  branch  of  human  knowledge,  is 
safest  in  the  hands  of  those  who  profess  it  exclusively,  and  have 
made  it  the  study  of  their  lives. 

In  order  to  be  able  to  answer  Mr.  Thierry's  arguments  with 
some  degree  of  method  and  clearness,  I  have  extracted  from  it 
four  distinct  propositions,  which  appear  to  me  to  contain  in  sub- 
stance the  whole  of  the  principles  on  which  he  rests  his  cause. 
It  would  have  taken  too  much  time  to  have  followed  the  order 
of  his  discussion,  which  I  dare  say  is  a  very  excellent  one,  but 
which  I  acknowledge  that  I  could  not  easily  follow.  I  pledge 
myself  that  in  reducing  his  argument  to  specifick  heads,  I  have 
done  it  with  the  greatest  fatirness,  and  that  I  have  left  nothing 
out  of  view  which  has  appeared  to  me  to  require  to  be  an- 
swered. 

The  four  propositions  which  Mr.  Thierry  appears  to  rely  upon 
are  the  following  : 

1.  That  the  Batture  is  a  part  of  the  bed  of  the  Mississippi, 
and  as  such  is  publick  property. 

2.  That  admitting  it  not  to  be  a  part  of  the  bed,  but  a  bank 
of  the  Mississippi,  still  it  is  publick  property,  because  by  the 
civil,  French  and  Spanish  laws  and  by  the  law  of  nations,  the 
banks  of  rivers  belong  to  the  publick. 

3.  That  according  to  the  civil  law,  alluvion*  accrue  only 
to  the  owners  of  country  esta^es^  not  to  owners  of  city  proc 
perty. 
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4.  That  Mr.  Gravier  having  alienated  the  front  lots  of  the 
snbarb  St.  Mary,  the  right  to  alluvions  being  merely  accessary 
to  the  principal  estate  is  gone  along  with  it. 

I  shall  consider  these  propositions  saccessively  and  in  their 
order. 


FIRST  PROPOSITION. 

That  the  Batture  is  a  part  of  tlie  fted  of  tlie  Mississippi, 

The  scene  4^  shifted — The  Batture  is  no  longer  an  alluvion. 
It  is  simply  a  Batture  ;  a  kind  of  non-descript  thing  sui  gene- 
riSy  a  thing  which  has  never  been  known  or  heard  of  in  any 
other  country,  and  consequently  a  fit  subject  for  nondescript 
principles,  and  unheard  of  rules  of  law. 

I  am  not  astonished  at  Mr.  Thierry's  taking  up  this  entirely 
new  ground,  after  the  former  ones  have  failed ;  but  I  must  say 
that  I  wonder  very  much  at  his  being  followed  by  Mr.  Derbigny, 
who  throughout  the  whole  of  his  elaborate  opinion  aifected  to 
call  the  Batture  by  the  name  of  alluvion^*  and  even  rested  the 
claim  of  the  United  States,  on  the  laws  of  France  respecting 
alluvions — It  is  true  that  he  apologizes  for  this  versatility,  by 
saying  that  he  heard  every  body  call  the  Batture  an  alluvion^ 
and  that  he  echoed  the  name  along  with  the  rest-f  But  how 
will  he  apologize  for  echoing  Mr.  Thierry's  arguments,  after  de« 
daring  that  they  have  nearly  ruined  the  cause  ? 

The  reader  undoubtedly  expects  that  something  very  impor- 
tant is  to  be  effected  by  this  change  of  denomination.  He  will 
not  be  disappointed.  The  object  is  tio  less  than  to  remove  the 
9atture  from  the  hank  into  the  very  bed  of  the  Mississippi ;  when 
that  is  done,  it  will  be  proved,  that  by  the  French,  the  Roman 

*  See  the  five  propodtions  into  whidi  Mr.  DeiMgny  has  difided  lit  opinion,  in  coery  one 
gt  which  the  Batture  ii  called  an  albtvhth  ^  alluvion,  the  allutflm  in  ^ue^m,  .&e.  and  by  n«( 
fthername. 

t  See  Mr.  Dextrisoy't  reply,  page  43. 
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and  tb«  Spanish  law  and  by  every  other  law  in  the  world,  the 
bed  or  channel  of  navigable  rivers  belongs  to  the  publick  or  to 
the  sovereign  of  the  country,  which  is  the  same  thing  and  the 
Batture  being  safely  lodged  in  the  middle  of  the  Mississippi,  it 
will  necessarily  follow  that  it  belongs  to  the  people,  or  to  tbe 
government  of  the  United  States. 

It  will  be  difficalt  to  understand  how  the  name  of  Batturt  or 
that  of  Muvion  can  make  any  difference  as  to  the  position  of 
what  is  meant  to  be  described  by  one  or  the  other  of  those  deno- 
minations within  or  without  the  banks  of  the  river;  the  difler- 
ence  is  this  :  every  body  knows  what  is  meant  by  an  alluvion  or 
alluvion  land^  and  that  it  Is  no  part  of  the  bed  of  a  river;  but 
every  body  does  not  know  the  meaning  of  the  word  Batture  s 
our  adversaries  therefore,  may  dispose  of  it  as  they  please.  Thus 
Oliver  Cromwell,  say  the  historians,  chose  the  title  of  proUdor 
in  preference  to  that  of  king ;  because  the  powers  of  the  one 
were  defined,  but  those  of  the  other  were  not  Let  us,  however, 
try  to  meet  this  nov^  question. 

The  Roman  legislators  wisely  foreseeing  all  the  possible  aber- 
rations of  the  human  mind,  have  taken  great  pains  to  define  the 
precise  meaning  of  words,  well  knowing  the  danger  which  might 
result  from  the  abuse  of  them.  Thus  among  other  things,  they 
have  clearly  defined  seas  and  rivers,  their  beds,  their  banks,  and 
^very  thing  which  belongs  to  them.  The  Spanish  law,  formed 
on  the  model  of  the  Roman  code,  has  adopted  in  substance  the 
same  definitions.  By  those  defintions,  Mr.  Thierry,  and  after 
him,  Mr.  Derbigny,  have  attempted  to  prove  that  the  Batturt 
lies  within  the  banks  of  the  river  Mississippi,  and  forms  a  part 
of  its  bed.  I  shall  follow  them  through  their  arguments,  referring 
to  their  own  quotations,  and  to  no  other. 

"  The  hank  of  a  river,"  say  the  digest^  "  is  that  which  con- 
tains the  river  in  the  strict  natural  course  of  its  waters."  Ripa 
autem  it  a  recte  dejinietur,  idy  quodjiumen  continit  naturalem 
rigorem  curaus  sui  tenms,*  "  The  bed  of  a  river,"  says  the 
Spanish  law,  "  is  all  that  which  its  waters  cover,  at  any  time  of 
the  year,  when  it  is  at  the  highest"    La  ribera  del  rio  #s 
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entiende  todo  lo  qut  culr€  el  agua  de  d^  quamdo  mas  cmu^  «i» 
qualquierra  tiempo  del  ano»^ 

Mr.  Thierry  lays  hold  of  these  definitions,  and  reasons  thus: 
The  Batture  is  covered  with  water  nearly  one  half  of  the  year^ 
when  the  Mississippi  overflows,  it  is  then  certainly  at  the  hi^h< 
est,  and  therefore  it  may  be  said  to  be  within  the  hank  and  a 
part  of  the  bed  of  that  river. 

But  unfortunately  for  him,  the  Spanish  law  explains  what  H 
means  by  saying,  when  the  river  is  at  the  highest^  by  after- 
wards immediately  adding  these  few  words:  **  when  it  does  not 
overflow  its  bed  or  channel,''  sin  salir  de  su  hiema  y  madre.f 
And  the  Roman  law  adds  in  other  words  precisely  the  same 
thing :  ^'  But  it  (the  river)  does  not  change  its  banks,  when  it  is 
swelled  for  a  time  either  by  rains  or  the  sea,  or  by  any  other 
cottfe."  Cmterum,  si  quando  vet  imbribus  vel  mari  vel  qua  alia 
ratione  ad  tempus  excrevit  rip  as  nan  mutat.i 

Then,  says  Mr.  Thierry,  the  law  undoubtedly  means  here  to 
speak  of  mere  accidental  inundations,  and  not  of  regular  peri- 
odical ones,  like  those  of  the  river  Mississippi.} 

But  the  same  Roman  text  has  foreseen  this  quibble,  and  pro- 
ceeds to  illustrate  its  position,  by  saying:  ''  For  nobody  said,  that 
the  NilSy  which  covers  Egypt  by  its  increase,  has  thereby 
changed  or  extended  its  banks;  but  when  it  is  reduced  to  its  usual 
height,  the  banks  of  its  channel  may  be  enclosed.'''*  Nemo  denique 
dixit,  Nilum^  qui  incremento  suo  ^gyptum  operit,  ripas  suas 
fnutare  vel  ampliare.  Nam  cum  ad  perpetuam  eui  mensuram. 
redierit,  ripce  alvei  ejus  muniendos  sunt.\\  Now  as  the  inun- 
dations of  the  Nile,  like  those  of  the  Mississippi,  are  not  only 
periodical^  but  annual^  it  should  seem  that  Mr.  Thierry  could 
not  carry  on  the  argument  any  further;  but  as  Mr.  Derbigny 
says,  we  are  not  at  the  end  of  his  resources,^* 

The  inundations  of  the  Nile,  he  replies,  are  beneficial  to  the 
inhabitants  of  Egypt,  they  are  not  obliged  as  wc  are,  to  contain 

•  Curia  PhUifikapart  2.  B.  3.  C.  L  Oae  or  the  other  of  these  U  the  nke  dtJInitiM  to  whieh 
Mr.  DerUg^y  alladet  in  his  newtpoper  poMiefttioii,  and  oo  which  he  laments  that  Mr.  Thierry 
hat  hiing^  ap  the  CAose. 

fCur,  PhU,  niid.       t  nif.  RmL       §  Mr.  Thierrf,  paf«  15.  16,  in  Engfhh. 

I  Dig.  Loco  tkfto.    ••  Mr.  nnMgBy's  fepty.  |»ft«e  n. 
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the  waters  of  the  river  with  dykes;  on  the  contrary  th^  do  evei^ 
thing  to  give  to  those  waters  a  free  passage,  hecause  they  ferti- 
lize their  country;  whereas  in  Louisiana,  were  it  not  for  the 
dykes  which  we  have  erected  all  along  the  river,  the  whole  coon- 
try  would  be  overflowed  and  inundated.* 

The,  reader  is  certainly  at  a  loss  to  find  out  what  this  has  to  do 
with  the  question  whether  the  Battur§  be  a  part  of  the  bed  or  of 
the  bank  of  the  Mississippi.  It  is,  however,  on  this  eorions  dis- 
tinction that  Mr.  Thierry  founds  the  git  of  his  argument,  which 
we  have  not  yet  perceived  and  which  I. am  now  going  to  state. 

Every  thing,  says  he,  must  be  considered  as  a  part  of  the  bed 
of  a  river  which  is  contained  within  its  banks^  In  order  there- 
fore, to  decide  the  present  question,  we  must  clearly  understand 
what  is  meant  by  that  word,  the  bank  of  a  river.  Now  the  true 
idea  of  a  bank  is  an  embankment,  a  box,  a  something  higher  than 
the  level  of  the  water,  which  restrains  and  keeps  it  within  its 
proper  bounds.  Now  the  Mississippi  has  no  banks  of  this  de- 
scription, for  its  waters  are  higher  in  the  time  of  the  inundations, 
than  the  surface  of  the  country.  It  is  true  that  Egypt  is  pre- 
cisely in  the  same  situation,  but  it  is  the  misfortune  of  the  peo- 
ple of  that  country;  they  are  doomed  to  have  forever  a  river 
without  banks,  and  the  traveller  who  visits  Cairo  and  Alexandria 
must  look  for  those  cities  in  the  bosom  of  the  Nile,  for  the  ground 
on  yfhich  they  stand  is  a  part  of  its  bed.  But  in  Louisiana,  we 
may,  if  we  please,  escape  that  calamity;  fortunately  for  us,  we 
have  erected  dykes  all  along  the  shores  of  the  Mississippi;  lei 
those  be  its  artificial  banks,  for  want  of  natural  ones,  and  let 
every  thing  which  is  contained  within  them  be  called  the  bed  of 
the  river.f  By  this  simple  process  we  shall  secure  to  our  river 
the  indispensable  appendage  of  banks,  and  the  Batture  to  the 
United  States. 

This  is  certainly  a  most  ingenious  discovery;  I  know  of  but 
one  that  can  in  some  degree  vie  with  it;  that  of  the  prompter  in 
the  Critick  who  contrived  to  place  both  banks  of  the  river 
Thames  on  the  same  side. — But  to  be  serious. 

Every  body  knows,  with  the  help  of  plain  common  sense,  that 
it  is  not  the  height  of  the  banks  of  a  river  which  constitutes  the 

•Mr.Thiernr,ptfeSl,liiBosBik.  t  Mr  Thheaf  ptt  10  ia,  Ym§lCith 
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extent  of  its  bed  or  channel;  at  whatever  point  its  waters  usually 
stop,  when  it  is  at  the  highest,  out  cf  the  time  of  inundation, 
thei^  its  bank  begins  and  its  channel  ends.  The  immutable  laws 
pre-ordained  from  all  etemitj  by  the  gr^t  Author  of  all  things, 
by  him  who  can  say  to  the  waters  of  a  river  as  well  as  to  the 
waves  of  the  sea:  thus  far  shall  ye  go,  and  no  further,  are  more 
ettcient  than  all  the  dykes  which  the  art  of  man  can  erect.  Let 
us  look  then  for  the  banks  of  the  Mississippi  where  the  Ood  of 
nature  has  placed  them;  within  them  we  shall  find  the  true  ex> 
tent  of  its  bed,  and  without  them— ^he  Batture. 

Then,  ^  ever-fohile  you  live,  Mississippi,  go  between  your 
banks.^ 


SECOND  PROPOSITION. 


By  the  civil,  French,  and  Spanish  laws,  and  even  by  the  law  op 
n  ATiONS,  the  banks  of  rivers  are  publick  property. 

The  Batture  is  now  returned  to  its  proper  place.  It  is  no 
longer  within  the  bed  of  the  Mississippi,  but  as  b^ore,  constitutes 
its  bank.   But  that,  says  Mr.  Thierry,  is  still  publick  property. 

Here  then  is  the  mighty  question  of  publick  law  on  which 
Mr-  Thierry  seems  principally  to  rest  the  whole  of  his  argument; 
that  question,  he  says,  Mr.  Derbigny  and  I  ought  to  have  consit 
dered  and  discussed,  before  we  entered  into  any  further  examina- 
tion of  the  present  case,  and  the  not  attending  to  it  has  been  the 
cause  of  all  the  errours  into  which  we  have  both  fallen.*  What 
this  question  precisely  is  we  are  at  a  loss  to  understand,  even 
from  Mr.  Thierry  himself;  be  tells  us  indeed,  that  roads,  riverA, 
their  beds  and  their  banks,  sea-ports,  and  a  variety  of  other 
things  are  publick  things  or  publick  property;  that  they  belong 
to  the  publick  or  to  the  sovereign  of  the  country;  but  in  the 
midst  9!  all  this  looseness  of  expression  it  is  impos<;ib]e  fully  tv> 

•  Mr.  TyHTf  pi«e  7  in  Enfli^ 

No.  XVI.  K 
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c6inpf#heiid  whmt  he  or  Mr.  Derbigny  reallj  and  Xwnlj  meaii:  mm 
know  very  well,  however,  what  they  wish  to  be  understood;  tbnr 
objeet  is  to  insinoate  that  the  soil  of  all  these  things  is  vested  is 
the  people  or  sovereign  of  the  countr  j  in  right  of  absolute  owner* 
ship  ;  for,  they  argue  exactly  as  if  that  position  was  undeniablj 
proved  ;  but  still  when  they  lay  down  their  principles  and  refer 
to  their  authorities,  their  expressions  are  so  vague  and  so  inda- 
terminate,  that  if  we  do  not  fix  them  into  a  close  comer,  tbey 
will  have  it  in  their  power  easily  to  evade  the  force  of  our  argu- 
ments.   But  we  must  bring  them  to  a  point 

If  you  mean  only,  gentlemen,  that  the  government  has  a 
right  of  sovereignty  over  these  things,  which,  as  Mr.  Thierry 
says*  is  merely  a  sovereignty  of  protection  and  conservation^ 
if  you  mean  that  the  publick  has  a  right  to  the  use  of  these 
things,  and  that  that  use  is  to  be  regulated  hy  loo,  without, 
however,  otherwise  impairing  the  right  of  private  property ;  I 
shall  fully  agree  with  you,  and  there  was  no  need  of  calling  tt 
your  aid  either  the  law  of  nations,  the  Roman,  French  or  Spa- 
nish law  to  prove  a  position  which  ndbody  meant  to  contest ;  in 
that  case  you  can  have  no  objection  to  restoring  to  Mr.  Living- 
ston the  possession  of  his  Batture,  and  those  whose  duty  it  is  ts 
execute  the  law  will  take  care  that  he  does  not  obstruct  the  rea- 
sonable use  of  that  property  to  which  the  publick  are  entitled  : 
but  if  you  mean  to  assert  that  the  law  of  nations,  or  the  Roman 
law,  or  the  laws  of  France  or  Spain  have  vested  in  the  sove- 
reigns of  countries  the  right  of  property  in  the  soil  of  the 
banks  of  rivers  or  of  their  alluvions,  then  we  are  fairly  at  issue, 
and  I  shall  not  be  at  much  trouble  to  convince  even  yourselves 
of  your  mistake. 

You  will  recollect,  Mr.  Derbigny,  that  it  is  a  conceded  point 
between  us,  that  according  to  the  Roman  and  the  Spanish  law, 
the  alluvions  of  navigable  rivers  accrue  to  the  individual  owners 
of  riparious  esUtes.  You,  Mr.  Thierry,  have  carried  the  con- 
cession still  farther,  for  you  have  acknowledged  that  such  has 
always  been  the  rule  even  in  Louisiana,  the  edicts  of  Louis 
XIV,  notwithstanding,  and  in  order  to  make  out  the  title  of  the 

•  "  Thw  Mrerdgntj  b  meidy  t  torereigiity  of  protection  uid  coDtenration.**  M.  Tbicfrf 
ptfe  0,  in  iBfUib. 
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Voitod  Sl^MA  to  the  Bfktture,  joa  btve  been  obliged  to  eoi^d 
that  it  U  not  tm  alluvivn,  but  a  part  qf  th$  bed  of  the  Missia* 
appi«  Now,  gentiemeii,  in  the  name  of  that  atrong  sense  by 
which  you  are  both  eminentlj  distinguished,  how  can  joa  fecen* 
eile  these  two  propositions,  that  by  the  same  aystem  of  biw,  al- 
luvions belong  to  the  individutU  Qxoner$  of  the  banks  of 
rivers,  and  that  the  banks  of  rivers  belong  to  the  sovsr^gn  f  If 
your  last  proposition  is  correct,  there  can  be  no  indiviiuai 
owners  of  riparious  estates,  for  the  bimk  of  the  river,  which 
you  say  is  pubiick  property,  will  always  be  interposed  between 
the  river  and  the  lands  owned  by  private  persons.  Why  then 
did  yovi  not  rest  mi  this  ground,  to  prove  that  alluvions  also  by 
the  Roman  and  Spanish  laws  belong  to  the  pubiick  ?  Why  did 
you  run  into  the  bed  of  the  river  for  an  argument,  while  the  hank 
presented  you  with  one,  which  if  your  principle  is  correct,  could 
not  have  been  controverted.  You  were  afraid,  I  presume,  of 
meeting  the  positive  texts  of  the  law,  which  forced  you  into  a 
concession  that  you  could  not  avoid.  But,  then,  you  should 
at  least  take  care,  to  make  your  texts  and  your  arguments 
agree. 

Where  are  now  to  be  found  those  Muvions,  which  you  have 
acknowledged  to  belong,  according  to  the  Roman,  French  and 
Spanish  laws,  to  the  owners  of  riparious  estates  f  Where  will 
you  place  the  riparious  estates  tliemselves  ?  You  have  disposed 
both  of  the  bed  and  the  banks  of  the  river,  in  favour  of  the 
pubiick ;  now  show  me  the  space  between  them  where  we  can 
lodge  that  species  of  property  called  edluvion,  which  you  con- 
fess to  belong  to  individuals.  Nay,  gentlemen,  do  not  stir  from 
this  corner ;  you  are  fairly  fixed  in  it,  and  it  is  proper  that  you 
should  remain  there.     I  have  something  more  to  say  to  you. 

You  have  appealed  to  the  law  of  nations.  I  do  not  know 
what  that  law  has  to  do  with  a  Question  of  mere  municipal  juris- 
prudence, I  am  willing,  however,  to  meet  you  on  that  ground. 

You,  Mr.  Thierry,  have  referred  to  Vattel,  Wolff  and  Puffen- 
dorff,*  as  being  in  favour  of  your  vague  propositions,  the  pre- 
cise purport  and  bearing  of  which  I  do  not  yet  undersUind.  V 
cannot,  therefore,  tell  you  what  those  writers  do  not  say ;  that 

♦  Mr.  Thierry,  ptfe  7,  im  Mm^tth 
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would  lead  me  iDto  too  wide  a  field :  but  i  will  fthow  you  wh«t 
tbey  do  say,  and  you  will  find  it  to  be' the  very  reverse  of  whait 
yoar  argument  clearly  implies,  that  the  banks  of  rivers,  actually 
Mofig  to  the  sovereign  of  the  country.        ^ 

The  principles  laid  down  by  tho^e  writers  on  the  snbjeet  of 
property  in  rivers  and  their  accessaries,  are  the  following  : 

1.  The  fooeers  of  a  river  belong  to  the  pnbliek,  because  they 
are  not  susceptible  of  division,  and  can  only  be  enjoyed  in  com- 
mon. •   ' 

2.  For  the  same  reason,  the  bed  of  a  river,  whiU  the  water 
fiowa  in  tt,  belongs  also  to  the  publick. 

3.  But  if  the  water  should  Uke  another  course  and  leave  th« 
bed  of  the  river  or  a  part  of  it  dry,  the  soil  which  i»  bo  left  be- 
comes the  property  of  the  owner  of  the  adjacent  ertate :  the 
same  thing  takes  place  with  respect  to  alluvions. 

4.  But  the  property  to  which  the  new  land  is  so  annexed, 
must  be  really  adjacent  to  it ;  it  must  be  as  the  civilians  term  it^ 
arcifinie^  that  is  to  say,  it  must  have  a  natural  boundary,  sueh 
as  a  river,  a  mountain,  &c.  for  if  between  the  natural  boundary 
and  the  land,  some  other  publick  property  should  intervene,  then 
the  newly-formed  soil,  belongs  of  course  to  the  pubHck  or  to  the 
government,  who  are  themselves  the  owners  of  the  immediately 
adjaceat  land. 

We  will  prove  these  positions  by  the  very  authors  quoted  and 
referred  to-  by  our  opponents.* 

Vattel,  book  1.  }  207.  The  river  belongs  to  the  publick,  in 
whatever  part  of  the  country  it  flows  :  but,  the  bed  being  aban- 
doned, half  of  it  is  added  on  each  side  to  the  contiguous  lands,  if 
they  are  arcifinies,  that  is  having  a  natural  boundary  with  the 
right  of  alluvion. — This  bed  does  not  belong  to  the  publick  ;  on 
account  of  the  right  of  alluvion  possessed  by  its  neighbours,  and 
because  here  the  publick  possessed  that  space  only  because  the 
river  flowed  in  it.  But  it  belongs  to  the  publick,  if  the  4idjacent 
lands  are  not  arcifiniee. 

Wolff,  part  2,  chap.  3,  $  252.  Landed  esUtes  are  of  three 
kinds:  1st.  Those  that  are  not  limited  by  any  precise  bounds. 

•  Mr.  Thierry,  page  9,  in  Englifh,  rc^n  to  FufRsadorff,  Wolff,  and  VaticI,  to  ]no\>c  Uiar 
the  hmtki  of  riAn,  uaongn  other  ihiiict,  belong  to  th«  tnvrtitn  or  to  tbe  pMkk, 
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but  are  only  deseribed  bj  the  quantity  which  they  eontein.  Sdly. 
Those  which  have  fixed  artificial  limits,  that  is  to  say,  bounda- 
ries made  by  the  hand  of  man.  3dly.  Those  which  we  call  or- 
dfinies^  that  is  to  say,  which  have  natural  boundaries,  such  as 
rivers,  mountains  or  woods.  He  who  has  wished  that  his  estate 
should  be  arcifiniey  is  considered  as  having  acquired  the  right  to 
take  possession  of  alluvions ;  therefore  the  right  of  alluvion  be- 
longs to  those  whose  estates  are  arcifinieSy  and  not  to  others. 
Consequently,  as  an  estate  is  not  said  to  be  arcifinie,  if  there  be 
between  it  and  the  river  a  publick  road,  not  due  by  the  estate 
and  a  part  thereof,  the  right  of  alluvion  is  not  attached  to  the 
property  of  the  estate.* 

PuFPENDORFF,  book  4,  chap.  7,  $  12.  This  right,  (the  right  to 
have  alluvions)  is  presumed  to  accompany  any  piece  of  land  as- 
signed to  a  private  person,  if  in  assigning  the  bounds  of  it  the 
neighbouring  river  is  mentioned  at  large. 

Here,  then,  Messrs.  Thierry  and  Derbigny,  is  what  you  did 
not  expect.  The  very  principles  respecting  alluvions ^  the  main 
point  of  this  cause,  which  we  have  all  along  contended  for,  are 
shown  by  those  high  authorities  to  be  the  law  of  the  whole  civi- 
lised world,  except  where  municipal  regulations  have  introduced 
a  different  rule,  which  you  have  not  proved  to  be  the  case  in 
Louisiana ;  and  whefi  alluvions  are  declared  to  belong  to  the  sub- 
jects, because  of  their  property  in  the  banks  to  which  they  are 
adjacent,  will  you  still  contend  that  the  hanks  themselves  be- 
long to  the  sovereign  ?  How  then  can  an  estate  be,  as  your  own 
authors  call  it,  arcifinite,  or  bounded  by  the  river  ?  According 
to  your  principle,  no  riparious  estate  could  be  bounded  otherwise 
than  by  the  banky  nohe  by  the  river  itsdf. 

The  reader,  I  am  sure,  has  already  decided  the  question,  if 
it  can  be  called  one.  It  is  surely  the  strangest  assertion  that  ever 
was  made,  that  the  ^1/  of  the  banks  of  a  river  belongs  to  the 
government  of  a  country. 

I  wish  Mr.  Thierry,  among  the  numerous  authorities  which 
he  has  cited,  had  produced  one  to  show  at  what  precise  point  of 
the  bank  of  a  river,  private  property  begins,  and  publick  pro 

*  There(bre  if  we  hxft  proTcd  that  the  road  whieb  (Wmu  the  Gnvief  estate  U  mrre  V  ^'^ 
Ay  if,  that  it  to  uy  b  merely  a  eMarge  uptn  it  and  i«  n  part  efit,  mir  ripht  o  *hf  Bmra  tr  &t\ 
the  ahore  prineiplet  canBot  be  contested. 
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perty  Mids.  U  it  del»niim«d  by  a  fmI  or  an  imagiBHry  Una,  and 
in  either  ease,  where  is  that  line  to  be  placed  ? 

The  fact  is,  that,  as  I  have  shown  in  my  rej^y  to  Mr.  Der^ 
bigny,  the  aathorities  go  no  further  than  to  prove  that  the  pob* 
lick  have  a  right  to  the  use  of  tiie  banks  of  a  river,  for  the  ne- 
cessary purposes  of  navigation,  fishery,  kc,  that  that  use  is  to 
be  regulated  by  law,  and  that  the  owner  of  the  soil  is  to  do  ne^ 
thing  on  the  land  that  may  impede  it.  Yet  that  general  prind* 
pie  does  not  go  so  &r  as  to  imply  that  an  owner  of  ripanous  land 
may  not  erect  works  on  the  bank  of  the  river  on  which  his 
estate  lies,*  not  in  order  to  obstruct  but  to  faeiiitats  its  pobtiek 
use  for  the  purposes  above  mentioned ;  nor  that  if  such  a  landr 
holder  has  been  at  great  expense  in  constructing  wharves  or 
landings  on  his  property,  every  one  has  a  right  to  en]oy  tKe 
benefit  of  his  industry^  without  making  him  any  compensation 
for  it  Such  a  construction  of  the  law  would  be  too  absurd,  and 
would  be  contrary  to  what  is  known  to  be  the  notorious  practice 
even  in  countries  governed  by  the  civil  law.f  But  be  this  as  it  msy, 
it  is  a  matter  of  local  consideration,  in  which  the  United  States 
have  no  concern ;  the  people  of  the  Orleans  Territory  have  a 
legislature  which  is  competent  to  every  object  of  domestick  re- 
gulation. Nor  has  this  any  thing  to  do  with  Mr.  Livingrton's  or 
the  United  States'  right  of  property  in  the  Batture,  which  is 
the  only  point  that  we  are  called  to  consider. 

*  In  Utore^  jure  gentivm^  atH^ficare  UeerCt  niii  uttu  puUku*  impet&ret.    By  Uie  law  of  u* 
tKNU,  it  it  lawHil  to  ereet  building!  oa  the  ihore,  provided  the  publifik  use  tliqreor  be  not  ist- 
Dig.  L.4S,Tit.0,L4. 


t  The  legislatare  of  OrleuM,  hai,  howeter,  lately  passed  a  Uw  by  whMk  uiy  cue  who 
diaU  be  eontrieted  of  having  rteeived  any  covpeuMtkni  for  the  Umdimg  ^  my  t  mtitu  kmim  it- 
Jite  hU  land  (by  which  I  rappo«e  they  mean  whatfa^)  it  to  be  fined  in  a  mm  imT  lett  tkm 
fivt  hundred  dollar*.  3  Orleans  Laws,  0,  7.  A  strange  law,  this,  whkh  eorop^  a  man  nndec 
a  heavy  penalty  to  give  away  to  others  the  hard  earned  (Vuits  of  his  labour  and  expense  !  So 
blind  and  to  violent  is  party  spirit !  It  is  to  be  hoped  that  this  hnmoral  statute  will  soon  be 
expqngfd  flmn  a  oode  in  which  it  never  ought  to  have  had  a  pb^e. 
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THUip  PROPOSITION. 

ThfU  according  to  the  civil  law^  alluvions  accrue  only  to  the 
owners  of  country  estates^  and  not  to  the  owners  qf  city 
property. 

Thanks  to  Mr.  Thierry,  the  Batture  is  again  an  alluvion.  It 
has  undergone  many  changes  in  the  course  of  his  discussion. 

I  have  nothing  to  say  on  this  point  but  that  the  civil  law  ab- 
solutely  says  nothing  of  what  Mr.  Thierry  states.  He  amuses 
himself  with  quibbling  upon  the  Latin  word  pradium,  which  is 
frequently  used  by  the  authors  of  the  digests  in  their  illustrations 
of  the  doctrine  of  alluvions.  Mr.  Thierry  pretends  that  the  word 
prmdium  only  means  a  country  estate,  though  he  quotes  an  au- 
thority, page  28,  in  English,  which  proves  that  it  may  also  mean 
city  property,  (prwdium  urbanum.)  But  let  it  signify  what  it 
may  ;  because  the  civilians  in  the  examples  by  which  they  have 
illustrated  the  principles  which  regulate  the  law  of  alluvions, 
may  have  instanced  a  Jield  or  a  farm  and  not  a  house  in  town, 
does  it  follow  that  alluvions  do  not  accrue  to  the  owners  of  city 
property  ?  Surely  such  an  argument  does  not  require  a  serious 
refutation. 


FOURTH  PROPOSITION. 

That  Mr.  Gravier,  having  Menated  the  front  lots  of  the 
suburb  8t.  Mary,  the  right  to  alluvions  being  accessary  to 
the  principtU  estate,  is  gone  along  with  it. 

If  Mr.  Gravier  has  alienated  those  front  lots  to  individuals,  it 
is  merely  a  question  between  him  and  them,  and  the  United 
States  have  nothing  to  do  with  it ;  if  to  the  publick  or  to  the 
government,  Mr.  Thierry  must  produce  the  conveyance. 

But  Mr.  Thierry  means  that  the  existing  Batture  has  entirely 
arisen  since  the  time  when  Mr.  Gravier  erected  his  estate  into! 
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a  lubarby  and  upon  the  prineipk  that  allavioni  do  not  aooroe  to 
the  owners  of  city  property,  and  alio  upon  hi«  vagoe  doctrine  that 
•ea-ports  belong  to  the  publick,  he  contends  that  it  has  accrued 
only  ibr  the  publick  benefit  This  is  the  reason  which  has  in- 
duced him  to  make  that  famous  concession  of  six  acres  of  Battore 
annexed  to  the  Gravier  esUte  since  1763,  for  which  Mr.  Du- 
bigny  has  found  so  much  fault  with  him.  Those  six  acres  he 
says,  must  have  exhausted  all  the  Batture  that  had  accrued  be- 
tween 1763  and  1788,  when  the  first  plan  of  the  suburb  was  made; 
of  course,  therefore,  at  the  latter  period  no  Batture  whatever  re- 
mained, and  all  that  has  been  formed  since  must  belong  to  the 
publick. 

Mr.  Derbigny  himself  has  taken  the  trouble  to  answer  this 
argument.  <'  You  have,"  say8  he,  ^'  brought  the  cause  to  this 
point  that  we  roust  prove  that  no  Batture  existed  at  the  Xxsnit 
when  the  Gravier  estate  was  converted  into  a  suburb,  or  we  are 
left  without  resource.  But  the  contrary  fact  is  too  well  proved.* 
I  shall  therefore  leave  Mr.  Thierry  to  settle  this  matter  with  his 
colleague,  and  make  no  further  answer  to  this  argument. 

Before  I  conclude  I  must  give  a  short  answer  to  some  aigu- 
ments  which  are  thrown  out  ad  captandum^  in  the  works  of 
Messrs.  Thierry  and  Derbigny.  Those  arguments  have  absolutely 
nothing  to  do  with  the  present  question;  but  as  they  are  intended 
to  make  unfavourable  impressions  against  Mr.  Livingston  and 
his  cause,  it  is  proper  that  they  should  be  noticed. 

In  the  first  place  it  is  said,  that  if  the  Batture  is  restored  to 
Mr.  Livingston,  he  will  immediately  remove  his  dyke  to  the  edge 
of  that  alluvion  ground,  and  by  that  means  will  leave  it  exposed 
during  the  heats  of  summer,  when  it  would  otherwise  be  covered 
with  water,  to  the  action  of  the  rays  of , the  sun,  which  will  occa- 
sion putrid  exhalations,  by  means  of  which  the  country  and  city 
will  be  subjected  to  pestilential  disorders. — It  is  said  also,  that 
the  works  which  Mr.  Livingston  has  already  begun  and  intends 
to  complete  on  the  Batture  when  it  shall  return  into  his  posses- 
sion; will  alter  the  course  of  the  river  Mississippi,  and  be  pro 
ductive  of  incalculable  mischief  to  the  country. 

*  See  hit  nevtpupcr  pobltcttioB,  Appendix  Ko.  U. 
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i  MEiffwer,  thait  by  an  aet  of  the  legislature  of  the  Orleans  Ter- 
tHorj,  passed  on  the  idth  of  February  180$,  no  person  is  allowed 
to  oMtke  a  new  dyke  or  embankment  in  front  of  those  which  at 
present  exist,  without  the  authorization  of  a  jury  of  twelve  free- 
boiders,  and  that  the  same  law  prohibits  under  very  severe  pe- 
nalties, the  making  on  the  shores  of  any  river  within  the  Terri- 
tory, any  work  tending  to  alter  the  course  of  its  waters,  increase 
their  rapidity,  or  render  its  navigation  more  difficult*  The  law 
of  the  country  has  therefore  sufficiently  provided  for  every  dan- 
ger of  that  kind,  and  if  any  further  provision  should  be  required, 
the  same  legislature  is  competent  to  make  it. 

But  these  are  mere  bugbears,  which,  we  are  warranted  to  say, 
are  not  founded  on  facts  or  on  any  reasonable  probability.  On 
the  contrary,  we  can  prove,  that  the  works  which  Mr.  Livingston 
had  begun  and  intended  to  complete,  at  the  time  when  he  was 
deprived  of  the  possession  of  the  Batture,  will,  when  finished,  be 
productive  o£  the  greatest  advantage  not  only  to  the  inhabitants 
of  the  Orleans  Territory,  but  to  the  people  of  the  western  country 
who  trade  with  them.  They  will  afford  convenient  births  for 
ships  and  vessels  during  the  time  of  the  inundations  and  greatly 
facilitate  at  all  times  the  lading  and  unlading  of  merchandize, 
without  the  expense  of  cartage. — See  appendix  No.  IV. 

It  is  said,  moreover,  that  the  Batture  is  the  only  place  conve- 
nient to  the  city  of  Kew  Orleans,  from  whence  the  inhabitants 
can  procure  earth  and  sand,  for  building  their  houses,  filling  up 
their  stireets  and  yards,  and  for  other  necesssary  purposes.  If 
,that  were  true  it  would  not  be  a  reason  for  depriving  Mr.  Living- 
ston of  his  property,  and  in  that  case,  the  inhabitants  instead  of 
getting  earth  and  sand  for  nothing,  would  have  to  purchase  it  of 
the  owner  of  the  ground;  but  this  allegation  can  also  be  disproved; 
and  it  can  be  made  to  appear  that  the  corporation  themselves 
possess  other  Battures  at  a  convenient  distance  from  the  city, 
from  whence  they  can  procure  the  necessary  materials,  and  in 
fact, did  procure  them  while  Mr.  Livingston  was  in  possession  o 
his  alluvion. — See  appendix  No.  III. 

And  lastly  a  variety  of  imputations  have  been  cast  on  the 
oharacter  of  Mr.  Livingston  in  the  course  of.this  business,  with  a 


•  Sec  Orleans  Laws,  voL  3,  page  a. 

1^0.  XVI.  L 
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view  to  render  him  odious  to  the  pablick  and  to  the  goyenunait 
He  has  been  styled  a  disturber  of  the  publick  peace.*  It  h»s 
been  surmised  that  he  had  acquired  his  title  to  the  Battare  bj 
an  unlawful  combination  with  John  Gravier,  that  he  bad  dis- 
bursed no  money  for  it,  and  had  bound  himself  to  pay  the  una 
agreed  upon  only  in  case  his  claim  should  succeed.  These  as- 
sertions Mr.  Livingston  peremptorily  denies  and  declares  to  be 
false  and  calumnious.  He  has  published  a  full  answer  to  them 
in  the  Orleans  Gazette,  of  which  I  have  extracted  the  most  nu- 
terial  part,  and  annexed  it  to  this  publication;  in  order  that  be 
may  be  heard  himself  in  his  own  defence,  and  put  dovm  his  ad< 
versaries  by  a  plain  tale.f 


APPENDIX. 

No.  L 

Deliberation  of  the  City  council  of  New  Orleans^  in  their  ees- 
sion  of  the  \9th  of  October^  1808. 

HAVING  considered  the  manuscript  addressed  to  the  city 
council  by  Mr.  Thierry,  entitled:  Ea>amination  of  the  righu 
of  the  United  States^  and  of  the  pretension*  qf  Edward  lA- 
vingetony  Esq.  to  the  Batture  in  front  of  the  suburb  St,  Jfory, 
the  council  has  resolved  ^Smimously  that  the  said  memaire 
or  examination,  with  the  documents  thereto  annexed,  be  print- 
ed in  English  and  French  to  the  amount  of  five  hundred  eopiea, 
at  the  expense  of  the  city,  to  be  transmitted  to  his  excellency  the 
President  of  the  ^United  States,  and  to  the  members  of  Congreai^ 
and  to  be  distributed  to  the  officers  civil  and  military  of  this  ter- 
ritory. 

M.  BOURGEOIS,  Secretary  to  thecouncU. 

Approved,  22d  of  October,  180& 
JAMES  MATHER,  Mayor. 

•  S«e  auto.  t  Set  appendii  No.  V. 
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No.  IL 
Translated  from  the  Moniteur  dela  Louisiane,  ISth  Nov.  1808. 

I  have  read  with  a  great  deal  of  interest  the  memoirs  of  Mr. 
Thierry,  on  the  rights  of  the  United  States  to  the  Batture  of  the 
suhurb  St.  Mary,  and  I  give,  with  pleasure,  this  publick  testi- 
mony of  the  satisfaction  which  it  affords  me,  although  he  has 
spoken  in  it,  rather  with  too  much  levity  of  the  opinion  which 
Fgave  last  year,  on  the  subject  of  that  controversy.  But  I  cannot 
help  regretting  that  he  has  dared  to  put  aside,  in  six  lines,  seve- 
ral of  the  principal  arguments,  which,  whatever  he  may  say,  may 
be  used  against  Mr.  Gravier  with  the  greatest  success. 

A  IHtle  more  regard  for  the  opinion  of  those  who  had  settled 
those  arguments,  on  mature  consideration,  aided  by  some  degree 
of  professional  knowledge,  would  have  made  him  avoid  that  ex- 
cess of  confidence  in  his  ovni  strength,  the  consequences  of  which 
would  be  unfortunate,  if  he  were  a  lawyer  by  profession. 

The  question  of  publick  law,  the  only  resource  which  M.  Thi- 
erry has  reserved  to  himself,  does  undoubtedly  afford  a  powerful 
ground  of  argument,  which  he  has  discussed  in  a  manner  which 
does  him  honour.  It  is  unfortunate,  that  after  having  laid  it  on  a 
Tery  good  foundation,  he  has  himself  laboured  to  destroy  his  own 
work,  by  admitting  that  the  Graviers  and  those  under  whom  they 
claim,  **  have  constantly  enjoyed  the  right  of  taking  possession 
successively  of  those  portions  of  Batture,  which  the  consolidation 
of  the  soil  permitted. them  to  annex  to  their  property."  If  that 
were  true,  no  resource  would  remain,  against  Mr.  Gravier,  but  to 
prove  that  at  the  time  of  the  establishment  of  the  suburb,  there 
was  no  portion  of  t|)e  Batture  sufficiently  consolidated  to  be  sus- 
ceptible of  being  thus  incorporated  with  their  estate;  but  the  con- 
trary  has  been  ascertainedy  and  it  is  probable  that  it  may  still 
be  proved.  In  this  manner,  the  rights  of  the  United  States,  in- 
stead of  resting  on  several  solid  grounds,  would  have  but  a  very 
precarious  existence,  which  would  depend  on  the  more  or  less 
correct  understanding  of  a  nice  definition. 

I  hope  very  soon  to  prove,  that  the  United  States  are  owners 
of  the  Batture,  by  more  than  one  title,  and  I  have  the  confidence 


Digitized  by  VjOOQIC 


,556 

to  believe,  that  the  vaiii  boasting  with  which  Mr.  LdVingsUm's 
writings  are  replete,  will  be  covered  with  the  ridicule  that  it  d»» 
serves.  P.  DBRBIGNT. 


MR.  THIERRY'S  REPLY. 

Tran$l(tted  from  the  Courier  de  la  Louieiane  of  the  2}et 
November^  1808. 

Mr.  Derbignj  has  greeted  the  memoire  which  I  have  just 
published  concerning  the  Batture  cause,  with  observations  wluch 
place  me  in  a  rather  embarrassing  alternative. 

On  the  one  hand,  not  to  refute  Mr.  Derbigny's  assertioiM 
would  be  in  some  measure  to  acknowledge  that  they  are  correct 
and  well  founded ;  on  the  other  hand,  it  would  be  a  violation  of 
every  rule  of  propriety,  were  I  to  -enter  into  a  discussion,  which 
could  not  but  be  highly  flattering  to  our  adversaries ;  although,  in 
reality,  it  could  not  impair  the  justice  and  goodness  of  the  cause 
which  we  have  undertaken  to  defend. 

I  must  then  content  myself  with  observing  to  Mr.  Derbigny» 
that  h^  is  unpardonable  for  having  mutilated  the  only  quotaticm 
which  he  has  extrated  from  that  memoire^  by  making  me  saj, 
page  36,  that  the  Graviers  and  those  under  whom  they  claim, 
^'  had  constantly  enjoyed  the  right  of  taking  possession  nieces- 
sively  of  the  portions  of  the  Batture  which  the  consolidation  of 
the  soil  permitted  them  to  annex  to  their  property,*'  and  to  con- 
vince him  of  his  want  of  exactness,  I  dare  hope,  that  he  will  not 
take  it  ill,  that  I  request  him  to  read  a  little  more  attentively 
the  page  which  he  has  quoted.  THIERRY. 


No.  III. 

Translation  of  a  certificate  of  Mr,  Ltrfon^  deputy  surveyor 
general  for  the  county  of  Orleans, 

I,  the  subscriber,  certify  that  the  portion  of  land  outside  of 
the  levee^  commonly  called  Batture,  situate  between  the  suburb 
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St.  Mary  and  the  place  where  ships  lie ;  which  Battare  fronts 
the  fort  St.  Louis,  and  is  poBsess^d  by  the  town  qf  New  Or- 
leans^ contains  two  thousand  superficial  toises,  which  may  be 
dug  to  tiie  depth  of  four  feet  before  coming  to  the  level  of  the 
low  water  ;  that  this  portion  increases  every  year  by  the  allu- 
vion of  the  river,  and  that  the  earth  which  may  be  taken  out  of 
it  in  the  course  of  one  year  is  always  replaced  by  the  depont  oC 
the  river  in  the  next 

1  am  also  of  opinion,  that  this  parcel  of  Batture  together  with 
that  of  Bernard  Marigny,  now  the  property  of  the  city,  and  that 
which  lies  opposite  fort  St  Charles,  can  furnish  a  sufficient 
quantity  of  earth  for  the  present  use  of  the  city. 

LAFON. 
New  Orleans^  20th  Septemhery  1808. 


Ordinance  of  the  City  Council  of  New  Orleans. 

On  the  repeated  complaints  of  many  citizens,  that  they  are 
obliged  to  buy  the  earth  necessary  for  building  and  filling  up 
their  yards,  and  for  constructing  their  banquettes,  and  that  a 
great  number  of  them  have  not  even  the  means  adequate  to  this 
disbursement :  the  city  council  considering  that  it  is  incumbent 
on  them  to  bring  some  relief  to  the  painful  situation  of  the  inha- 
bitants of  the  city  in  this  occurrence  : 

Resolve,  That  notwithstanding  the  works  already  commenced 
by  the  corporation,  and  the  momentaneous  detriment  by  which 
the  interests  of  the  city,  and  part  of  the  commerce  shall  be  af- 
fected, the  mayor  is  provisionally  authorized  to  cause  that  the 
earth  from  the  Batture  opposite  fort  St  Louis,  be  delivered 
gratis  to  all  proprietors  of  lots  and  houses  in  town  and  the 
fauxbourg  St.  Mary,  who  may  be  able  to  prove  the  indispensable 
necessity  of  this  relief. 

(Signed)  CHARLES  TRUDEAU,  President. 

Approved,  15th  October,  1807. 

JAMBS  MATHER,  Mayor. 

(Certified.)  M.  BOURGEOIS,  City  Clerk 
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No.  IV. 

We  the  subscriben,  captains  of  veMeU  now  lying  in  me  port 
of  New  Orleans,  do  certify,  that  we  have  examined  the  canal 
constrooted  and  nearly  completed,  by  Edward  Lavingston,  Esq. 
on  the  Batture  of  the  suburb  St.  Mary,  and  we  are  of  opinion, 
that  the  said  canal  when  completed  will  be  of  the  greatest  use  to 
commerce,  by  affording  a  convenient  birth  for  ships  and  other 
vessels,  and  that  similar  canals,  constructed  along  the  whole  front 
of  the  said  suburb,  particularly  when  stores  shall  be  erected  on 
the  sides,  will  greatly  facilitate  the  lading  and  unlading  of  vessels 
without  the  expense  of  cartage.  And  we  are  farther  of  opinion, 
from  examining  the  current  of  the  river  at  high  water,  that  the 
said  canals  will  not  render  the  current  more  rapid,  or  the  har- 
bour more  inconvenient  or  less  secure,  but  on  the  contrary  will 
afford  both  convenience  and  safety  to  the  shipping. 

(Signed  by  a  number  of  masters  of  vessels.) 


No.  V. 

Extract  from  a  publication  of  Edward  Livingston,  Esq.,  in- 
serted in  the  Orleans  Gazette  of  November  16,  1807. 

"  My  interest  in  the  prosecution  is  next  seized  on  as  a  proof 
that  I  bargained  for  the  possession  of  a  doubtful  title.  Let  facts 
answer  this  charge.  On  my  arrival,  John  Gravier  veas  in  posses- 
sion; the  property  was  offered  for  sale;  several  lots  as  I  have  be- 
fore shown,  had  been  disposed  of  long  before.  And  prior  to  my 
becoming  interested,  Mr.  Daniel  Clark,  ahd  Mr.  Benjamin  Mor- 
gan, the  latter  then  a  judge  of  the  city  court,  now,  or  late,  a 
member  of  the  city  council,  had  agreed  for  the  purchase  of  the 
same  quantity  which  I  afterwards  bought,  at  the  same  price. — 
Mr.  Clark's  leaving  the  city  and  neglecting  to  give  directions  for 
the  payment,  was,  as  he  has  since  informed  me,  the  only  reason 
why  the  bargain  was  not  completed. 

*'  The  known  judgment  and  prudence  of  these  gentlemen — 
particularly  Mr.  Morgan,  who  lived  in  the  suburb  and  must  have 
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known  the  tiUe  of  the  citj,  if  any  existed,  might  also  haye  hai 
some  influence  on  my  desire  to  acquire  this  property;  and  some 
months  after  my  irrival  I  commissioned  Mr.  Delablgarre  to  pur- 
chase ^  on  our  joint  account  He  contracted  for  two  thirds 
(excepting  one  square)  at  the  price  often  thousand  dollars.  The 
contract  was  made  in  Mr  Delabigarre's  name,  and  I  entered  into 
an  obligation  to  pay  the  one  half  of  the  purchase-money  as  it  be- 
came due;  and  this  paper  is  now  in  the  hands  of  ^is  executors. 
After  executing  this  agreement  the  corporation  persisted  in  as- 
serting a  right  to  dig  the  soil  in  question,  and  Mr.  Gravier  applied 
for  an  injunction  to  quiet  him  in  his  possession,  and  to  enable  him 
to  complete  his  contracts  for  the  sale.  The  result  is  known  to 
the  publick. — His  title  was  declared  to  be  good — he  was  quieted 
in  his  possession;  and  a  perpetual  injunction  granted  against  the 
defendant's  pretensions.  After  this  judgment  had  been  signed, 
executed  and  acquiesced  in  for  several  months,  relying  on  it  as 
an  incontrovertible  title,  I  enlarged  my  purchase  to  the  amount 
of  77,000  dollars;  a  very  considerable  portion  of  which  I  have 
paid,  without  any  resourse  in  case  of  eviction,  as  may  be  seen  by 
reference  to  the  conveyances  made  to  me  in  the  publick  offices. 

The  interest  I  had,  therefore,  was  fairly  acquired  from  a  per< 
son  who  was  then  exercising  the  most  evident  act  of  ownership, 
by  inclosing  his  land;  whose  ancestor  had  by  four  publick  re- 
corded sales,  disposed  of  parts  of  it;  whose  title  was  supposed  so 
good  by  two  of  the  most  prudent  men  in  the  country,  that  they 
had  treated  and  concluded  on  the  terms  of  purchase,  and  agaiust 
which  the  only  claim  then  set  up,  was  that  of  a  servitude  or  com- 
monage,  a  claim  not  inconsistent  with  a  right  in  the  proprietof 
to  dispose  of  the  soil.  Which  of  those  who  dare  now  to  reproach 
me  for  this  transaction,  would  not  have  done  as  much  ?  Many  of 
them  have,  as  I  can  show,  done  more;  and  there  are  few  who 
would  not  have  gladly  participated  in  my  contract,  if  they  could 
have  foreseen  the  prodigious  increase  that  has  taken  place  in  the 
value  of  this  property.  How  far  regret  at  having  lost  so  fair  an 
opportunity  of  increasing  their  fortunes,  may  influence  their  pre- 
sent conduct,  it  is  not  material  to  consider. 

On  the  several  arguments  in  this  cause,  the  claim  of  the  city 
was  ably  and  zealously  defended,  by  counsel  of  the  first  talents  in 
the  territory,.    By  a  very  happy  combination,  they  had  united  in 
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tiMir  semoe,  tbe  fir»t  hm  offoer 'Of the  kicai  gcraeffiuMDft^*  &  gaa- 
tfenan  educated  is,  sad  £unili«r  wkh  the  |iiinci]^efl  gf  the  eoa- 
man  law;  Mr.  More&u,  whoae  long  practice  in  ooe  of  the  FveMik 
eo^Diee  had  made  him  perfectly  master  of  the  is^ierial  fon^pra- 
dence;  and  Mr.  Derhigny,  who  to  a  very  reepeetahk  staa^iBg  at 
the  har,  joined  the  advantage  of  a  ready  use  of  the  Spanish  Ub* 
guage,  id  which  the  records  were  kept,  and  in  which  many  cfmtt 
aathorities  were  to  he  sought;  two  other  coansel,  Mr.  Alexaadv 
and  Mr.  Keene,  had  heen  engaged  by  the  corporation;  the  first  of 
these  gentlemen  assisted  in  preparing  tiie  defence,  bat  was  absent 
during  all  the  arguments;  the  latter  attended  only  tbe  two  first 
With  this  weight  of  genius  and  acquirement,  with  the  fx^nlar 
interest,  and  of  course  the  popular  opinion  on  tbeir  side,  with  tbe 
activity  of  hundreds  quickened  by  interest  in  their  researches  far 
evidence,  with  the  funds  of  a  wealthy  city  at  their  comiaaiid,  a 
perfect  knowledge  of  their  opponent's  title  and  his  argum^its  k 
its  support,  with  the  delay  of  two  years  to  collect  their  witoessei, 
produce  tbeir  papers,  and  arrange  their  authorities;  and  above 
all,  with  the  inestimable  privilege  of  having  their  own  declart- 
tions  heard  in  evidence,  and  declared  to  be  credible  proof;  m& 
all  these  advantages  on  their  side,  this  cause  was  argued  at  three 
different  periods,  was  deliberately  considered,  and  unanimously 
decided  so  much  to  the  conviction  of  the  defendants,  that  tfaey 
have  since  deliberately  resolved  that  they  never  had  a  title.  And 
yet  men  are  found  among  them  who  complain  that  justice  has 
not  been  rendered  them  in  the  conduct  of  the  cause;  they  com- 
plain of  the  vnles  of  chicane !  they  speak  as  if  their  learned  coun- 
sel could  have  been  over-reached,  as, if  the  bench  had  been  de- 
ceived:— I  dare  boldly  appeal  to  the  judges,  to  the  whole  bar,  to 
all  who  heard  the  cause;  none  of  them  will  deny  that  from  the 
commencement  to  the  end  of  the  suit,  it  was  conducted  with  a 
liberality  that  bordered  on  imprudence;  that  even  before  the 
legislatures  had  made  the  corporators  witnesses,  I  offered,  in 
open  court,  to  permit  the  examination  of  all  the  defendants,  from 
the  mayor  down  to  the  scavenger,  if  they  would  proceed  in  the 
cause. 

That  on  the  subsequent  hearings,  not  only  the  inhabitants  of 
the  town,  but  members  of  the  common  council,  and  even  the  re- 

•  The  late  Mr.  Ooriey. 
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oorder  of  the  city,  were  produced  and  ftworn  m  witneties  in  their 
own  eaase;  that  their  own  minates  were  read,  their  own  acts 
produced,  and  that  the  only  instances  of  the  rejection  of  evidence, 
were  the  casea  of  Mr.  Caisieurgne  and  Mr.  Reano  who,  though 
examined  to  other  points,  were  not  permitted  to  declare  the  rea- 
•ons  which  induced  the  eabildo  to  pass  a  particular  act;  on  the 
obvious  ground  that  the  act  must  speak  for  itself,  and  that,  though 
they  might  declare  the  reasons  for  their  own  vote,  it  was  impos- 
sible for  them  to  know  those  which  influenced  others. 

I  know  that  I  should  oflfend  the  delicacy  of  the  respectable 
judges  who  have  given  this  opinion,  should  I,  in  this  manner,  at- 
tempt to  vindicate  the  motives  of  their  decision;  their  characters 
are  infinitely  removed  beyond  the  reach  of  those  factious  calum« 
nies  that  have  assailed  them;  yet  they  will,  I  hope,  permit  me 
one  reflection  which  is  important  in  the  course  of  this  address. 

The  more  importance  that  is  attached  to  tiiis  cause,  the  more 
the  publick  interest  is  alleged  to  be  wounded  by  its  decision;  so 
much  the  more  incontrovertible  tlie  title  of  the  plaintiff  must 
have  appeared  to  the  bencft;  for  it  can  not  be  supposed  that 
without  a  right  so  clear  as  to  exclude  all  doubt,  a  most  valuable 
property  would  be  adjudged  to  an  individual,  in  opposition  to  ^ 
publick  claim.  And  without  imputing  any  unworthy  influence 
of  popular  opinion,  I  can  readily  believe  that  the  consequence 
which  was  falsely  given  to  this  cause,  produced  a  hesitation 
and  delay  which  was  not  created  by  any  difficulty  in  its  decision. 
Popularity,  with  a  probability  of  legislative  and  executive  favour, 
every  thing  that  could  bias  a  man  whose  principles  were  not  un- 
shaken, were  offered  on  one  side;  the  other  did  not  even  present 
those  personal  attachments  which  have  been  made  the  basis  of  an 
impotent  calumny. — Nay,  by  a  very  singular  concurrence  of  cir- 
cumstances, Qravier,  the  plaintiff  in  the  cause,  was,  during  its  pen- 
dency, indicted  for  a  contempt  of  the  court,  Delabigarre  was 
known  to  be  the  author  of  a  libel  on  the  administration  of  justice, 
for  which  the  printer  had  been  presented,  and  I  myself,  in  the 
publication  to  which  I  before  alluded,  had  spoken  of  the  conduct 
of  a  majority  of  the  bench,  in  a  manner  certainly  not  calculated 
to  conciliate  their  friendship.  I  had  written  with  a  warmth 
which  I  thought,  and  still  think,  the  occasion  justified;  but^he 
fear  of  a  faUe  construction  of  my  motives,  shall  not  prevent  my 
No.  XVI.  M 
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acknowledging  that  subsequent  explanations  have  eonTinced  me 
of  the  perfect  purity  of  their  intentions. 

Thus,  if  personal  resentment  could  have  existed  on  the  bench, 
it  would  have  been  gratified  in  giving  a  decision  eontrarj  to 
Gravier's  claim. 

But  the  cause,  says  the  voice  of  publick  clamour,  tbe  cause 
was  tried  by  the  court,  without  the  intervention  of  a  jury.  Mont 
but  the  grossly  ignorant,  or  the  perversely  wicked,  can  nudn 
this  a  ground  of  accusation  against  the  pkdntiffa.  The  trial  bj 
jury  in  civil  cases,  is  a  privilege  which  by  the  laws  of  tbe  t«rii- 
tory  either  party  may  claim  at  their  pleasure.  When  neither 
demand  it,  the  privilege  is  of  course  waived.  Here  the  defend- 
ants have  not  even  inadvertence  to  plead;  the  mode  ai  triai  was 
a  matter  of  deliberation  and  choice,  for  I  have  seen  the  draft  of 
an  affidavit  which  Judge  Moreau,  the  defendants  counsel,  told 
me  he  was  about  to  make,  in  which  he  gives  a  reason  wby  they 
did  not  chuse  to  ask  one,  and  this  reason,  if  1  recollect  aright, 
was,  that  they  apprehended  they  would  not  be  permitted  to  have 
a  jury  composed  of  inhabitants  of  the  city,  (that  is  to  say,  of  the 
parties  to  this  cause.)  What  would  have  been  said  of  the  de- 
fendants, if  they  had  testified  even  a  desire  to  have  persons 
interested  in  their  purchase,  not  only  examined  as  witneaees,  but 
sworn  as  jurors  in  the  cause  ?  Nothing  indeed  could  have  beoi 
added  to  the  obloquy  which  has  been  cast  upon  them;  but  if  such 
had  been  their  conduct,  I  should  candidly  confess,  there  is  little 
of  it  they  would  not  have  deserved. 


Digitized  by  VjOOQIC 


DEBATES  ON  THE  CONSTITUTION- 

V 

Extnct  of  cbe  notes  made  bf  the  lite  ChkfiJuttke  Tetei,  oae  «r  the  wpietentetiTet  of  the 
atue  of  New  Tock,  in  the  CoBTentlon  of  the  United  Stetei,  in  1787,  eopied  ftotn  the 
origimil  mannieript  of  the  nid  cUefjustioe,  by  the  chanoellor  of  the  nid  state,  John 
Lansing',  jnnr.  and  certified  bj  him  to  be  a  trae  copy  of  the  said  notes. 

'^  The  representatives  from  the  difG^rent  states  having  met 
on  the  25th  of  May,  1787,  at  the  state-house  in  Philadelphia,  Gre- 
neral  Washington  having  been  unanimously  placed  in  the  chair, 
and  Major  Jackson,  by  the  votes  of  all  the  states,  except  Penn- 
sylvania, appointed  secretary ;  the  convention  proceeded  to  read 
the  powers  given  by  the  different  states  to  their  delegates, 
among  which  were  particularly  noticed  the  power  of  Delaware, 
which  restrained  its  delegates  from  assenting  to  an  abolition  of 
the  fifth  article  of  the  confederation,  by  which  it  is  declared 
'  that  each  state  shall  have  one  vote.' 

''  The  28th,  his  excellency  Govemour  Randolph,  a  member 
from  Virginia,  got  up,  and  in  a  long  and  elaborate  speech,  showed 
the  defects  existing  in  the  federal  government  then  in  existence, 
as  totally  inadequate  to  the  peace,  safety,  and  security  of  the 
confederacy,  and  the  absolute  necessity  of  a  more  energetick 
government. 

<<  He  closed  these  remarks  with  a  set  of  resolutions,  fifteen 
in  number,  which  he  proposed  to  the  convention  for  their  ad  op 
tion«  and  as  leading  principles  whereon  to  form  a  new  govern- 
ment.  He  candidly  confessed,  they  were  not  calculated  for  a 
federal  government.  He  meant  a  strong  consolidated  union,  in 
which  the  idea  of  states  should  be  nearly  annihilated. 

^^  Mr.  C.  Pinckney,  a  member  from  South  Carolina,  added, 
that  he  had  reduced  his  ideas  of  a  new  government  to  a  system 
which  he  read,  and  confessed  that  it  was  grounded  on  the  same 
principle  as  those  resolutions. 
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^<  The  2d  of  Jane,  1787»  Mr.  Randolpb  displayed  the  Tiewt  of 
the  plftn  of  Virginia,  with  respect  to  the  executive  branch  of  the 
onion.  He  proposed  the  establishment  of  a  directory  of  three — 
dividing  the  states  in  three  divisivns,  and  taking  an  escecutive 
from  each,  chosen  by  the  people  and  invested  with  eactenove 
power.  The  idea  was  rejected  by  almost  all  the  other  delegates, 
and  the  principle  of  a  single  executive  adopted. 

**  Mr.  Madison,  from  Virginia,  endeavoured  to  support  the 
plan  of  that  state  in  all  its  branches,  and  after  a  speech  pro- 
Bounced  by  Mr.  Reed,  to  prove  that  the  state-govemiBeDta  must 
sooner  or  later  be  at  an  end,  and  that  therefore  it  was  the  du^ 
of  the  convention  to  make  the  new  national  government  as  per- 
fect as  possible ;  he  g^ve  it  as  his  opinion  that  when  the  oonren^ 
tion  agreed  to  the  first  res<4ve  of  having  a  natienal  govemmeot 
it  was  then  intended  to  operate  ta  the  eadusion  ^f  federal 
gopemmsfii,  and  that  the  mere  extensive  the  baas  was  made  the 
greater  would  be  the  probability  of  duration,  hapj^ness  and  good 
order. 

*^  Mr.  James  Wilson,  from  Pennsylvania,  opposed  the  annihi- 
lation of  the  state-governments,  and  he  represented  that  the  free- 
dom of  the  people  and  their  local  and  internal  good  police  de- 
pended on  their  existence  in  full  vigour,  and  that  it  was  net 
possible  that  a  general  government  as  despotick  even  aa  thtt  of 
the  Roman  emperours,  could  be  adequate  to  the  govemoMot  of 
North  America. 

^'  Mr.  King,  in  the  course  of  these  debates,  did  not  show  him- 
self averse  to  the  state  governments,  but  on  the  contrary,  in  op- 
position to  Mr.  Madison,  who  wanted  the  new  constitution  to  be 
accepted  by  the  people  at  large,  he  observed  that  as  the  people 
in  every  sUte,  had  tacitly  agreed  to  a  federal  govemmmt,  the 
legislature  in  every  sUte  had  a  right  to  confirm  any  alteration 
or  amendment  in  it,  and  he  supposed  that  the  most  eligible 
mode  of  approving  the  constitution  would  be  a  convention  in 
every  state. 

''  The  8th  of  June,  Mr.  C.  Pinckney  having  moved  that  the 
National  Legislature  should  have  the  power  of  negativing  all 
the  laws  passed  by  the  state  legislatures,  which  they  may  deem 
improper^  he  was  warmly  supported  by  Mr.  Madison,  who  insisted 
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that  the  ooHinited  power  in  the  general  government  of  negati- 
ving the  laws  passed  bj  the  stalegove^memts was  absolutely  ne- 
cessary— ^that  it  was  the  only  attractive  principle  which  would 
retain  the  oentrHbgal  force,  and  that  without  it  planets  will  fly 
from  their  orbis. 

^  Mr.  Grerry  observed  ironically,  that  he  was  not  vrilHng  to  take 
such  a  leap  in  the  dark,  and  recommended  to  designate  the 
power  of  the  National  Legislature,  to  which  the  negative  ought 
to  apply.  Mr.  Madison  insisted,  that  nothing  but  the  proposed 
system  could  restore  the  peace  and  harmony  of  the  country. — 
Mr.  Pinckney  s  motion  was  lost,  seven  states  against,  and  Vir- 
gmia,  Pennsylvania,  and  Massachusetts  for  it. 

^  The  9th  of  June,  the  convention  being  engaged  in  the  dis- 
eusnon  of  the  right  of  suffrage  by  the  number  of  inhabitants  and 
not  by  states,  Mr.  Wilson  having  moved  that  the  mode  of  repre« 
■entation  of  each  of  the  states,  ought  to  be  from  the  number  of  its 
tree  inhabitants,  and  of  every  other  description  three-fifths  to  one 
free  inhabitant,  Mr.  Madison  agreed  to  fix  accordingly,  the 
standard  of  representation. 

^  On  the  question  to  fill  up  the  blank  of  the  duration  of  the 
first  branch  of  the  National  Legislature,  Mr.  Madison  was  for 
tiiree  years,  though  Mr.  Gerry  was  afraid  that  the  people  would 
be  alarmed  at  that  clause  savouring  of  despotism. 

^'  On  the  motion  to  fill  up  the  blank  of  the  duration  of  the 
second  branch  of  the  National  Legislature,  Mr.  Madison  was  for 
seven  years — and  declared,  that  considering  this  branch  as  a 
cfesd;  on  democracy^  it  could  not  be  too  strong. 

**  A  plan  opposed  to  the  Virginia  plan  supported  by  Mr.  Ma- 
dison, having  been  presented  by  Mr.  Patterson,  the  purpose  of 
which  was  merely  to  amend  the  old  confederacy,  Mr.  Madison 
attempted  to  have  it  rejected  in  toto ;  but  Mr.  Hamilton  pre- 
vented it,  and  said,  that  he  was  not  in  sentiment  with  either 
plan — that  he  supposed  both  might  again  be  considered  as  fede- 
ral plans,  and  being  both  fairly  in  committee  be  contracted  sa 
as  to  make  a  comparative  estimate  of  the  two. 

"The  16th  of  Jane,  Messrs.  Lansing  and  Patterson,  ex- 
posed all  the  inconveniences  of  the  Virginia  plan,  and  its  dan- 
gerous tendency,  after  which  Mr.  Wilson  stated  as  follows  the 
two  plans  : 
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VIRGINIA 

Propose!  two  branches  in  the  Legislatare. 

The  Legislative  power  derived  from  the  people. 

A  directory  first,  and  by  amendment  a  single  executive. 

The  legislature  to  legislate  on  all  national  concerns. 

The  legislature  to  have  the  power  of  negativing  all  the  8Uta> 
laws. 

JERSEY 

A  single  legislative  body. 

Legislative  power  derived  from  the  state. 

No  provision  for  the  executive. 

The  legislature  to  legislate  only  on  limited  objects. 

The  executive  to  have  the  power  to  compel  obedience. 

"  Mr.  Hamilton's  ideas  were  materially  dissimilar  to  thoee  two 
plans,  and  in  an  eloquent  speech  stigmatized  them  both.  He 
did  not  approve  the  total  abolition  of  the  state-govemmente,  but 
he  wanted  to  reduce  them  to  simple  corporations,  with  very 
limited  powers.  He  did  not  think  that  a  federal  govemmealt 
could  suit  this  country  ;  but  still  he  pretended  that  he  was  at  a 
loss  to  know  what  could  be  substituted  for  it ;  a  republican  form 
of  government  could  not  be  perfect.  But  he  would  hold  it,  how 
ever,  unwise  to  change  it,  though  he  considered  the  BriUah  fonn 
of  government  as  the  best  model  that  the  world  ever  produced. 
He  wished  that  the  convention  could  go  the  utmost  length  of  re- 
publican principles,  and  thought  that  they  would  not  deviate 
from  it  if  they  made  the  chief  magistrate  of  the  republick  elee- 
tive  for  life,  and  gave  him  the  power  of  negativing  all  laws,  of 
making  war  and  peace  with  the  advice  of  the  Senate,  and  the 
sole  direction  of  all  military  operations,  &c.  &c.  He  proposed 
also  to  appoint  in  each  state  an  officer,  to  have  a  negative  on  all 
state-laws.  He  confessed  that  his  plan  and  that  from  Virginia 
were  very  remote  from  the  ideas  of  the  people,  and  he  admitted 
explicitly,  that  the  Jersey  plan  was  nearest  to  their  expecta- 
tions. He  described  the  Virginia  plan  as  being  nothing  but  de- 
mocracy, checked  by  democracy,  or  pork  ^tiU^  with  a  little 
change  of  the  sauce ! 

''  Mr  Madison  did  not  relish  at  all  the  criticism  of  Mr.  Hacnil- 
ton,  and  in  a  long  speech  vindicated  the  Virginia  system,  and 
attempted  to  demonstrate  its  superiority  over  the  Jersey  plan. 
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*  On  a  motion  of  Mr.  King,  the  Jersey  plan  wm  rejected  as 
inadmissible,  seven  states  against  it  and  four  for  it,  including 
New  York. 

*<  The  committee  then  rose  and  reported  again  the  Virginia 
plan. 

'^  Mr.  Wilson,  on  the  first  clause,  represented,  that  it  was  not 
a  desirable  object  to  annihilate  the  state-governments. 

'*  Mr.  Hamilton  corrected  what  he  had  said  against  those 
governments ;  but  intimated  that  they  ought  to  be  reduced  to  a 
smaller  scale. 

''  Mr.  King  observed,  that  none  of  the  states  could  properly 
be  called  sovereign,  being  deprived  of  several  sovereign  rights, 
such  as  making  peace  and  war ;  and  that  in  reality  the  consoli- 
dation had  already  taken  plac^e  by  the  articles  of  confederation. 

«^  To  compromise  matters  between  the  Virginia  and  the  Jer- 
sey plan.  Dr.  Johnson,  proposed^  that  the  state-governments 
should  be  preserved,  vvrith  some  modification ;  and  that  the  states, 
in  their  legislative  capacity,  should  have  the  right  to  appoint  the 
second  branch  of  the  National  Legislature,  in  order  to  unite 
them  with  the  general  government 

'*  Messrs.  Bllsworth  and  Johnson,  spoke  in  favour  of  that 
-modification,  and  observed  that  the  state^legislature  were  more 
competent  to  make  a  judicious  choice  than  the  people  at  large 
for  the  second  branch,  where  vnsdom  and  firmness  were  wanted. 
<*  Mr.  Madison  opposed  that  idea,  and  for  his  part,  he  per- 
sisted to  apprehend  the  greatest  danger  from  the  state-govern- 
ments ;  and  he  declared,  that  he  was  always  inclined  for  a  gene^ 
ral  government  emanating  from  the  people  at  large,  and  inde- 
pendent of  any  local  authority.  Finding,  however,  that  the 
majority  vnis  against  him,  he  proposed  a  postponement ;  but  it 
was  negatived,  and  the  clause  proposed  by  Dr.  Johnson  adopted. 
*'  Mr.  Madison,  on  the  sub-question  relative  to  the  organiza- 
tion of  the  Senate,  and  the  rotation  in  that  branch,  said,  we 
are  acting  in  the  same  manner  as  the  confederation  ;  and  by  the 
vote  already  taken,  the  temper  of  the  state-l^slatures  will 
transfuse  into  the  Senate. 

The  26th  of  June,  on  the  question  of  the  continuance  of  the 
senators  in  office,  the  same  Mr.  Madison  gave  it  as  his  opinion, 
that  the  longer  ihe  senators  remain  in  office,  the  better  it  will  be 
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for  the  vtebilitj  snd  permanencj  of  tfaa  goveimnent  tovcrml 
m«mb0n  thought  difTerently  on  thst  question,  and  yro^md  XbaX 
the  longer  the  senators  resided  at  the  seat  of  govenmeat,  the 
more  thej  would  become  naturalised  to  its  climate  and  habits  ; 
that  thej  might  even  settle  there,  and  forget  their  own  state  and 
its  interest 

**  The  20th»  OB  a  motion  to  strike  out  the  clause  dedariagy 
that  the  senators  of  the  union  should  be  ineUgible  to  aaj  slats 
office ;  Mr.  Madison  opposed  it,  and  observed,  that  Congress  fani 
heretofore  depended  on  state-interest,  and  that  the  conveatiai 
l^s  now  pursuing  the  same  plan,  ile  was  contradicted  by  Meesri. 
Pinckney  and  Butler,  who  observed,  that  the  state  and  general 
governments  must  act  together;  that  the  Senate,  or  eecood 
branchy  was  the  aristocratick  part  oC  our  government,  and  that 
they  must  be  controled  by  the  states-rThe  motion  for  ftoriking 
out  was  carried. 

^  The  following  motion  was  made  by  Mr.  Lsnnag,  of  Kew 
York: — That  the  representation  of  the  second  branch  be  accord- 
ing to  the  articles  of  conferation,  that  is  to  say,  on  foderal  prin- 
ciples of  equality.  A  debate  took  place,  in  which  Mr.  Madisoa, 
aupporting  the  Virginia  plan,  declared  that  the  representatian 
must  not  be  on  federal  principles,  but  relative  to  the  number  of 
inhabitants.  He  was  answered  by  several  members,,  but  partiwa- 
larly  by  Dr.  Johnson,  who  observed,  that  the  idea  of  destroying 
the  state-governments  having  been  over-ruled,  the  conventi<Hi 
was  to  frame  a  government,  not  fur  the  people  of  America,  bal 
for  the  political  societies  called  states,  which  compose  the  uniea; 
and  that  they  must,  therefore,  have  a  voice  in  the  second  hrandi, 
if  it  was  meant  to  preserve  their  existence,  the  people  coa^poemg 
already  the  first  branch. 

'*  Mr.  Madison  rose  up  against  Dr.  Johnson  in  defence  of  tiis 
Virginia  plan,  and  supported  the  following  dogmas ;  ^  that  theie 
is  a  gradation  of  power  in  all  societies,  from  the  lowest  corpo* 
ration  to  the  highest  sovereign ;  that  the  states  never  popseesed 
the  right  of  sovereignty ;  that  they  were  only  corporationa  ha- 
ving the  power  of  making  bylaws ;  that  they  ought  to  be  etlD 
more  under  the  control  of  the  general  government,  at  leaat  as 
much  as  they  v^re  under  the  King  and  British  government 
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"  Mr.  tiamilton,  without  adopting  the  ideas  of  Mr.  Madison, 
ipoke  against  the  motion  of  Mr.  Lansing,  which  was  lost,  four  ' 
states  for  and  six*  against  it 

*^  Judge  Elisworth  then  moved,  as  an  amendment  to'the  plan 
of  Virginia,  that  in  the  second  branch  each  state  should  have  an 
equal  vote :  equality  of  votes  being  the  principle  on  which  all 
confederacies  are  formed. 

*'  Mr.  Madison  refused  to  compromise,  and  exclaimed  that 
the  greatest  danger  for  the  general  government  would  arise  from 
the  opposition  of  the  northern  interest  of  the  continent  to  the 
southern  interest:  alluding  to  certain  expressions  of  several 
members  leaning  towards  a  division  of  the  union,  if  Mr.  Madi« 
son's  plan  was  not  modified. 

*'  Dr.  Franklin  recommended  a  compromise  on  that  subject, 
and  made,  in  his  usual  way,  the  following  comparison :  "  when  a 
joined  wants  to  fit  two  boards,  he  takes  off  with  his  plane  the 
uneven  parts  from  each  side,  and  thus  they  fit :  let  us  do  the 
same,  said  he,  and  as  an  expedient  he  proposed,  that  the  Senate 
be  elected  by  the  states  equally."  But  Mr.  Madison,  considering, 
that  by  his  plan  the  Senate  was  to  be  the  greatest  engine  by 
which  all  the  state-laws  could  be  reversed  and  annulled,  would 
consent  to  no  arrangement  that  would  deprive  the  large  states 
of  having  in  both  branches  a  weight  proportioned  to  their  popu- 
lation. 

*'  Mr.  King  recommended  moderation,  and  was  in  sentiment 
with  those  who  wished  the  preservation  of  the  state-governments. 
The  general  government,  in  his  opiniop,  could  be  constructed  so 
as  to  effect  that  object.  The  new  constitution  must  be  considered 
as  a  commission  under  which  the  general  government  is  to  act, 
and  as  such  be  the  guardian  of  the  state-rights.  Five  states  voted 
for  the  amendment,  and  five  against  it,  and  one  state  was  divided, 
and  the  amendment  proposed  by  Mr.  Elsworth  was  lost. 

*'  The  2d  of  July,  General  Pinckney  moved  for  a  select  com- 
mittee, to  take  into  consideration  both  branches  of  the  legisla- 
ture Divers  opinions  were  presented,  among  which  Gouvcr- 
neur  Morris  suggested  the  propriety  of  rendering  the  Senate  sn 
absolute  aristocracy,  representing  large  property  combined  with 
distinguished  talents. 

No.  XVI.  N 
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'*  Mr.  Madiflon  opposed  the  appomtment  of  a  committee— be 
thought  it  would  delay  the  business ;  and  if  appointed  from  eaeh 
state,  would  contain  the  whole  strength  of  state-prejudices.  A 
committee  notwithstanding  was  appointed  from  each  state. 

'*  The  3d  of  July  the  committee  met,  and  agreed  on  tbe  fol- 
lowing report,  on  condition  that  both  propositions  should  gene- 
rally be  adopted : 

*'  1st  That  in  the  first  branch  of  the  legisktare^  each  of  the 
states  be  allowed  one  member  for  every  40,000  mhabitants,  of  tb» 
description  reported  in  the  seventh  resolution  of  the  commitfee 
of  the  whole  house— that  each  state  not  containing  that  nmnber 
shall  be  allowed  one  member — That  all  bills  for  raising  or  ap- 
portioning money  and  for  fixing  salaries  of  the  officers  of  govem- 
ment  of  the  United  States,  shall  originate  in  t^e  tot  branch, 
and  shall  not  be  altered  or  amended  by  the  second  brancb — and 
that  no  money  shall  be  drawn  from  the  publick  treasury  but  in 
pursuance  of  appropriation  to  be  originated  by  the  first  branch. 

*'  2dly.  That  in  the  second  branch  of  the  legislature  of  states, 
each  state  shall  have  an  equal  vote. 

"  Mr.  Madison  said  he  restrained  himself  from  animadverting 
on  the  report  from  the  respect  alone  which  he  bore  to  tbe  mem- 
bers of  the  committee." 

Here  end  the  notes  of  Mr.  Yates.  He  left  at  that  period,  with 
Mr.  Lansing,  the  convention.  They  had  both  uniformly  apposed 
the  Virginia  system,  and  despairing  of  rendering  any  real  ser- 
vice to  their  country,  and  to  the  state  who  had  sent  tbem,  they 
left  the  convention  and  returned  no  more. 
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Suhstitut$,  proposed  by  Mr.  Leigh,  of  Dinwiidie,  Firginia, 
to  the  preamble  and  resolutions,  on  the  subject  of  the  right 
of  the  state-legislatures  to  instruct  their  senators  in  the 
Congress  of  the  United  States. 

The  general  assembly  of  Virginia,  having  at  the  last  session, 
after  mature  deliberation  on  the  subject,  and  under  a  solemn 
conviction  that  the  institution  of  the  Bank  of  the  United  States 
i^as  unconstitutional,  instructed  the  senators  of  this  state  in  Con- 
gress, to  oppose  the  renewal  of  the  charter  of  that  bank;  it  has 
since  seen,  with  mingled  regret  and  displeasure,  the  authority  of 
its  instruction  denied  by  one  senator  and  disobeyed  by  the  other. 

No  man,  however  exalted  by  station  or  character,  could  be  so 
considerable  as  to  excite  the  resentment  of  this  assembly — ^a  re- 
sentment unworthy  its  own  dignity,  and  in  a  manner  honourable 
to  its  object  it  will  never  descend  to  inflict  personal  injury  or 
insult  on  any  individual ;  it  is  withheld  at  once  by  its  justice,  its 
benignity  and  its  pride,  from  indulging  in  itself,  or  exciting  in 
others,  the  spirit  of  persecution  or  revenge ;  least  of  all,  can  it 
ever  be  so  devoid  of  self-respect,  as  to  enter  into  an  altercation 
with  its  own  servants.  But,  under  present  circumstances,  when  a 
right  of  vital  importance,  the  prostration  of  which  might  ulti- 
mately affect  the  existence  of  the  state-governments,  the  balance 
of  the  constitution,  and  the  integrity  of  the  union,  is  openly  ques- 
tioned and  denied,  if  this  assembly  were  to  pass  the  subjeot  over 
in  silence,  it  might,  perhaps  properly,  be  inferred,  that  it  retract- 
ed from  its  claim  of  right  in  humble  submission,  or  abandoned 
it  as  an  idle,  or  yielded  it  as  an  unjust,  pretension. 

Whether  the  general  assembly  has  been  guilty  of  an  act  of 
usurpation,  or  its  senators  of  culpable  disobedience,  let  the  world 
judge.  This  assembly  will  never  disdain  to  give  the  reasons  of 
its  conduct. 

There  can  be  no  doubt,  that  the  scheme  of  a  representative 
republick,  was  derived  to  our  forefathers  from  the  constitution  of 
the  English  House  of  Commons ;  and  that  that  branch  of  tlie 
English  government,  whatever  it  be  now  in  practice,  was  in  its 
origin,  and  in  theory  always  has  been,  purely  republican.    It  is 
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carUin  too,  that  the  tttatesmen  of  America,  in  astoming  that  as 
the  model  of  our  own  institutions,  designed  to  adopt  it  here  in 
its  purest  form,  and  with  its  strictest  republican  tenets  and  pna* 
cjples.  It  becomes,  therefore,  an  inquiry  of  yet  greater  utiHtj 
than  curiosity,  to  ascertain  the  sound  doctrines  of  theconstitutieii 
of  the  English  House  of  Commons;  in  regard  to  this  right  of  the 
constituent  to  instruct  the  representative.  For  the  position  may 
safely  be  assumed,  that  the  wise  and  virtuous  men,  who  framed  oor 
constitution,  thouroughly  versed,  as  they  undoubtedly  were,  in  the 
English  doctrines  of  representation,  designed,  that  in  the  United 
States,  the  constituent  should  have  at  least  as  much,  if  not  a  great 
deal  more  influence  over  the  representative,  than  was  known  to 
have  existed,  time  immemorial  in  England*  Let  us  then  interro- 
gate the  history  of  the  British  nation:  let  us  consult  the  opVmons 
of  their  wise  men. 

Instances  abound  in  parliamentary  history  of  formal  inatroc^ 
tions  from  the  constituents  to  the  representative,  of  which, 
though  doubtless  a  stricter  search  would  disclose  many  more, 
the  following  may  suffice : — Ui  1640,  the  knights  of  the  ahire  for 
Dorset  and  Kent,  informed  the  commons,  that  they  had  in 
charge  from  their  conetituente^  seven  articles  of  grievances, 
which  they  accordingly  laid  before  the  House,  where  they  were 
received  and  acted  on.  In  the  33d  year  of  Charles  II.  the  citi- 
zens of  London  instructed  their  members  to  insist  on  the  bill  for 
excluding  the  duke  of  York  (afterwards  king  James  II.)  from  the 
succession  to  the  throne ;  and  their  representative  said  '*  that  lus 
duty  to  his  electors  obliged  him  to  vote  for  the  bill." — At  a  sub- 
sequent election,  in  1681,  in  many  places,  formal  instriictioDS 
were  given  to  the  members  returned,  to  insist  on  the  same  ex- 
clusion-bill :  we  know,  from  history,  how  uniformly  and  faithfally 
those  instructions  were  obeyed.  Instructions  are  still  extant,  on 
the  subject  of  the  relations  between  England  and  France  in  1701. 
The  peace  of  Utrecht  gave  occasion,  in  1714,  to  numerous  in- 
structions from  various  parts  of  England :  those  of  London,  parti- 
cularly, are  in  the  most  authoritative  tone.  In  1741,  the  citixens 
of  London  instructed  their  members  to  vote  against  standing 
armies,  excise-laws,  the  septennial  bill,  and  a  long  train  of  evil 
measures,  already  felt  or  anticipated  ;  and  expressly  affirm  their 
Tight  of  instruction— we  think  it  (say  they)  our  duty  as  it  is  our 
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undoubted  right,  to  acquaint  jou,  with  what  we  desire  and  expect 
from  you,  in  discharge  of  the  great  trust  we  repose  in  you,  and 
what  we  take  to  be  your  duty  as  our  representative,"  &c.  In  the 
same  year,  instructions  of  a  similar  character  were  sent  from  all 
parts  of  England.  In' 1742,  the  cities  of  London,  Bristol,  Edin- 
burgh, York  and  many  others  instructed  their  members  in  par* 
liament,  to  seek  redress  against  certain  individuals  suspected  te 
have  betrayed  and  deserted  the  cause  of  the  people.  And  in  1769 
the  city  of  London  instructed  its  members  to  guard  with  watchful 
diligence,  the  trial  by  jury,  the  habeas  corpus  act — and  on  vari- 
ous other  points. — It  will  be  remarked,  that  some  of  the  instancea 
above  quoted  relate  to  points  of  constitutional  law,  and  some  to 
those  of  policy,  and  that  most  of  them  occurred  about  or  since 
the  revolution  in  1688,  at  which  time,  and  by  which  event,  the 
English  politicians  tell  us,  their .  constitution  was  settled,  the 
rights  of  the  people  ascertained,  and  the  powers  of  every  branch 
of  their  government  limited  and  defined. 

Instances  are  also  en  record  of  the  deliberate  formal  acknow- 
ledgment of  the  right  of  instruction  by  the  House  of  Commons 
itself  especially  in  old  times.  Thus  the  commons  hesitated  to 
grant  supplies  to  king  Edward  III,  till  they  had  the  consent  of 
their  constituents,  and  desired  that  a  new  Parliament  might  be 
summoned,  which  might  be  prepared  with  authority  from  their 
constituents.  Passing  by  other  ancient  precedents,  one  more  in- 
stance shall  be  added,  occurring  in  modem  times,  in  the  purest 
era  of  the  English  constitution,  the  reign  of  William  III,  of  an 
acknowledgment  by  the  English  commons  (in  substance  at  least; 
if  not  in  terms)  of  their  absolute  dependence  on  their  constituents; 
it  will  be  found  in  the  proposed  remonstrance  of  the  commons, 
on  the  occasion  of  the  king  refusing  his  assent  to  the  bill  for  free 
and  impartial  proceedings  in  parliament.  Moreover,  we  are  in- 
formed by  authentick  history,  that  formerly  ^  when  the  commons 
gave  their  answer  touching  the  subsidy  demanded  for  the  wars, 
they  desired  leave  to  return  into  the  country,  to  confer  with  their 
neighbours:''  and  again,  that  the  commons  *'  often  refused  to  agree 
to  propositions  from  the  court,  for  this  reason  only,  that  they 
could  not,  till  they  went  home 'and  consulted  with  their  con- 
stituents.9 


Digitized  by  VjOOQIC 


574 

^'  Imtructions  (says  &  member  of  the  Hoose  of  Conumow) 
oaght  to  be  followed  implicitly^  after  the  member  has  reepectfiiDj 
given  his  constituents  his  opinion  t>f  them:  far  be  it  froBi  me  !• 
oppose  my  judgment  to  that  of  six  thousand  of  my  fellow-dti- 
zens."* — ^^  The  practice  (says  another)  of  consulting  our  oonstitD- 
ents  was  good.  I  wish  it  was  continued.  We  can  discbarge  our 
duty  no  better,  than  in  following  the  direction  of  those  who  fleol 
us  hither.  What  the  people  choose  is  right,  because  they  chooie 
it.'^'-It  were  an  endless  labour  to  collect  a  catalogue  of  illastrioei 
statesmen,  the  wisest  and  best  England  ever  saw,  who  have,  froa 
time  to  time,  publickly  subscribed  to  these  opinions:  but  it  vrat- 
impossible  not  to  single  out  the  name  of  Ruisel,  who  is  partieo- 
larly  recorded  to  have  acceded  to  the  sentiment  last  quoted. 

Without  referring  to  the  minor  political  authors^  who  mre 
without  number,  as  they  are  vnthout  fame,  who  have  maintained 
these  positions  (quoted  from  one  of  them) — ^^  that  the  people  have 
a  right  to  instruct  their  representatives — that  no  man  ought  to  be 
chosen  that  will  not  receive  instructions — that  the  people  under- 
stand enough  of  the  interests  of  the  country,  to  give  general 
instructions — that  it  was  the  custom  formerly  to  instruct  all  the 
members,  and  the  nature  of  deputation  shows  that  the  custom 
was  well-grounded." — It  is  proper  to  mention,  that  the  great  con- 
stitutional lawyer  Coke,  though  he  flourished  in  the  days  of 
Queen  Elizabeth,  (whose  attorney-general  he  was)  when  preroga- 
tive was  stretched  to  its  uttermost  bounds — and  Sydney,  the  mt^ 
tyr  of  freedom  and  republicanism,  concur  on  this  bead. — Coke 
says  **  it  is  the  custom  of  parliament,  when  any  new  device  is 
moved  for  on  the  king^s  behalf,  for  his  aid,  and  the  like,  that  the 
commons  may  answer,  they  dare  not  agree  to  it  without  ccmfe- 
renc6  with  their  counties."  And  Sydney  (while  he  admits  thai 
the  constituents  cannot  call  the  representatives  to  account,  other- 
wise than  by  not  re-electing  them,  if  they  disapprove  their  con- 
duct) maintains — ''  that  members  derive  their  power  from  those 
that  choose  them — that  those  who  give  power,  do  not  give  an 
unreserved  power — ^that  many  members,  in  all  ages,  and  some- 
times the  whole  body  of  the  commons  have  refused  to  vote,  till 
they  consulted  with  those  who  sent  them — that  the  houses  have 
often  adjourned  to  give  them  time  to  do  so — and  if  this  were 
done  more  frequently,  or  if  cities,  towns  and  counties  had  on 
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some  oecuions  given  instructions  to  tbeir  depoties,  matters 
wo  aid  probably  have  gone  better  in  Parliament  tlian  they  have 
done.''  In  strict  onion  With  these  opinions  of  Sydney,  are  t..e 
inferences  deduciole  froni  all  the  principles  of  government, 
maintained  and  established,  concerning  the  nature  of  political 
trosts,  by  the  apostle  of  tmth  and  liberty,  the  immortal  Locke. 
Blackstone  indeed  dissents — ^he  denies  the  right  of  the  constitu- 
ents to  instruct  the  representative:  but  while  the  praise  of  classick 
mnd  of  legal  learning  is  universally  accorded  him,  the  whigs  of 
England  (who  concur  with  us,  that  government  is  a  trust  for  the 
benefit  of  the  governed)  have  uniformly  denied  the  orthodoxy  of 
bis  politicks.  The  celebrated  Edmund  Burke,  a  man,  it  must 
be  admitted,  of  profound  knowledge,  deep  foresight  and  tran- 
scendant  abilities,  disobeyed  the  instructions  of  his  constituents ; 
yet,  by  placing  his  excuse  on  the  ground  that  the  instructions 
were  but  the  clamour  of  the  day,  he  seems  to  admit  the  authority 
of  instructions  soberly  and  deliberately  given;  for  he  agrees  <'  he 
ought  to  look  to  their  opinions,''  (which  he  explains  to  mean 
their  permanent  settled  opinions)  ''  but  not  to  the  flash  of  the 
day;"  and  he  says  elsewhere,  that  he  could  not  bear  to  show 
himself  a  representative,  whose  face  did  not  reflect  the  face  of 
his  constituents — a  face  that  did  not  joy  in  their  joys  and  sorrow 
in  their  sorrows."  It  is  remarkable,  that  notwithstanding  a  most 
splendid  display  of  warm  and  touching  eloquence,  the  people  of 
Bristol  would  not  reelect  Mr  Burke,  for  this  very  oflence  of 
disobeying  instructions. 

It  appears,  therefore,  that  the  right  of  the  constituent  to  in- 
struct the  representative,  is  firmly  established  in  England,  on 
the  broad  basis  of  the  nature  of  representation.  The  existence 
of  that  right,  there,  has  been  demonstrated  by  the  only  practica- 
ble evidence,  by  which  the  principles  of  an  unwritten  constitution 
can  be  ascertained — ^history  and  precedent. 

If  in  England,  from  the  days  of  the  youth  and  innocence  of 
Parliament,  while  yet  the  free  spirit  of  her  Saxon  laws  remained 
in  original  simplicity  and  parity — from  the  earliest  to  the  latest 
periods  of  her  eventful  history — throughout  all  the  convulsions 
and  vicissitudes  she  has  undergone — the  right  to  instruct  their 
representatives,  has  been  unceasingly  claimed  by  the  people,  often 
exercised,  sometimes  formally  acknowledged,  and  frequently  im* 
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pUcitly  obeyed,  by  the  House  of  CoDimoni ;  if  tb^r  greatettr 
constitational  lawyers,  their  purest  patriots,  their  ablest  states- 
men, and  those  profound  authors,  who  first  revealed  to  the 
modem  world  the  true  nature  of  government,  have,  under  T«ri- 
ous  circumstances  and  at  disjointed  periods  of  time,  concurred  in 
sanctioning,  to  the  people  of  England,  this  great  right  of  instrae- 
tion ;  who  should  presume  to  deny,  to  the  freemen  of  America, 
the  same  degree  of  control  over  their  representatives?  If  in 
Bngland,  over  whose  government,  even  in  its  theory  and  utmost 
purity,  the  people  have  no  direct  control,  except  in  one  branch 
of  the  legislature — whose  system  of  representation,  compared 
vrith  that  of  the  United  States,  is  at  best  but  a  numerous  open 
aristocracy — ^where  the  representative  is  eligible  from  the  ^reat 
body  of  the  nation,  from  the  wide  extent  of  the  empire,  without 
any  qualification  of  local  residence — ^the  right  of  instructioQ  has 
been  uniformly  asserted  and  admitted  and  enjoyed  *,  much  more 
unquestionable  is  it  in  the  United  States,  where  the  people  are 
acknowledged  to  be  the  only  legitimate  source  of  all  legislation — 
where  the  repreitentative  and  constituent  bodies  are  more  intt- 
mately  connected  by  the  constitution — ^where  none  can  be  a  re- 
presentative or  Senator  who  shall  not,  when  elected,  be  an  inha- 
bitant of  the  state  for  which  he  is  chosen. 

It  is  deeply  to  be  lamented,  that  in  this  country,  the  collection 
of  the  opinions  of  our  own  wise,  good  and  great  men,  should  be, 
as  it  is,  so  scanty  and  so  rare.  The  doctrines  of  statesmen,  most 
deeply  skilled  in  political  science,  and  especially  in  the  principles 
of  representative  government,  have  sunk  into  oblivion,  as  them* 
selves  have  sunk  into  the  grave.  The  voice  of  our  lathers  is 
heard  by  their  children,  only  in  the  murmurs  of  indistinct  tra- 
dition— ^that  voice,  which  might  minister  light  to  our  minds, 
harmony  to  our  opinions,  stability  to  our  principles,  and  venera- 
tion to  our  institutions.  The  authority  of  American  statesmen  in 
support  of  the  general  right  of  instruction,  though  it  were  cer- 
tainly the  best,  is  the  least  of  all  capable  of  distinct  citation. 
Happily,  that  is  not  now  necessary :  how  generally  the  right  of 
instruction  (as  between  the  people  and  the  state  governments 
particularly)  has  been  acknowledged,  how  little  questioned,  how 
often  exercised,  and  how  dearly  valued,  in  Virginia,  at  least,  th« 
memory  of  every  man  must  abound  with  proofs. 
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The  genera]  aasembly  therefore  rest  Batisfiedy  that  in  exerci- 
sing the  right  of  instructing  the  senators  in  Congress^  it  has  ad* 
yanced  no  novel  pretension,  as  it  will  presently  appear  it  has 
made  no  unjust  one:  and  that,  if  example  could  justify  disobedi- 
ence to  such  a  command,  even  that  justification  is  wanting  on 
the  present  occasion. 

To  view  the  subject  upon  principle. — ^The  right  of  the  con- 
stituent to  instruct  the  representative  body,  seems  to  result  clearly 
and  conclusively,  from  the  very  nature  of  the  representative  syt< 
tern.  Through  means  of  that  noble  institution,  the  largest  nation 
may,  almost  as  conveniently  as  the  smallest,  enjoy  all  the  adr 
vantages  of  a  government  by  the  people,  without  any  of  the 
evils  of  democracy — ^precipitation,  confusion,  turbulence,  distrac- 
tion from  the  ordinary  and  useful  pursuits  of  industry.  And  it  is 
only  to  avoid  those  and  the  like  mischiefs,  that  representation  is 
substituted  for  the  direct  sufirage  of  the  people  in  the  offiee  of 
legislation.  The  representative,  therefore,  must,  in  the  nature  of 
things,  represent  his  own  particular  constituents  only.  He  must, 
indeed,  look  to  the  general  good  of  the  nation ;  but  he  must  look 
also,  and  especially  to  the  interests  of  his  particular  constituents, 
as  concerned  in  the  common  weal ;  because  the  general  good  is 
but  the  aggregate  of  individual  happiness.  He  must  legislate  for 
the  whole  nation  :  but  laws  are  expressions  of  the  general  will  : 
and  the  general  will  is  only  the  result  of  individual  wills  fairly 
eollected  and  compared :  in  order  to  which  collection  and  com- 
parison, that  is,  in  order  to  express  the  general  will,  in  order 
to  make  laws,  it  is  plain,  that  the  representative  must  express 
the  will,  and  speak  the  opinions,  of  the  constituents  that  depute 
him. 

It  cannot  be  pretended,  that  a  representative  is  to  be  the 
organ  of  his  own  will  alone  ;  for  then,  he  would  be  so  far  des- 
potick.  He  must  h€  the  organ  of  others — of  whom?  H^ot  of 
the  nation,  for  the  nation  deputes  him  not ;  but  of  his  consti- 
tuents, who  alone  know,  alone  have  trusted,  and  can  alone  dis- 
place him.  And  if  it  be  his  province  and  his  duty,  in  general, 
to  express  the  will  of  his  constituents,  to  the  best  of  his  know- 
ledge, without  being  ]>articularly  informed  thereof;  it  seems  im- 
possible to  contend,  that  he  is  not  bound  to  do  so,  when  he  is  so 
specially  informed  and  instructed. 
No.  XVI.  O 
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Tb«  right  of  the  oonatituMt  to  initroct  the  Depreaaatatifg^ 
therefoce,  is  an  esMotial  principle  of  the  representative  ft^Btesi. 
It  maj  be  remarked,  that  wherever  representation  has  been  in- 
troduced, however  unfavourable  the  oireumstances  under  which 
it  existed,  however  short  its  duration,  however  UBimportanl 
its  functions,  however  dimlj  understood*-the  right  of  inatniction 
has  alwajs  been  regarded  as  inseparably  incidental  to  it.  Not  to 
mention  other  instances,  which  history  aibrda,  we  are  informed 
that  '*  procursdorts^  or  members  for  Castile  in  the  corte  held  at 
!Qladrid,  in  the  be^^nniog  of  the  reign  of  Charles  Y.,  excused 
themselves  from  granting  the  supplies  he  desired^  beemu^  tk$^ 
had  received  no  orders  from  their  com$UtumUs ;  and  after- 
wards, receiving  express  orders  not  to  do  it,  thi^  gave  Gfaariea  a 
4at  denial.  The  same  was  the  cuatom  in  Fianee,  before  that 
country  was  enslaved.  The  general  assemblies  bttng  te^  and«» 
the  same  custom  is  still  (latter  end  of  17th  century)  used  in  the 
lesser  asseml>lies  of  the  states  in  Languedoc  aad  Bretagne.* 

It  is  a  maxim  of  all  governments  founded  on  eoatimct,  that 
no  man  can  be  bound  by  laws  to  which  he  has  not  given  his  aa- 
sent,  either  directly  or  mediately  by  his  representative,  or  vir- 
tually through  representatives  chosen  by  his  foUow-^tiaeDS, 
amcmg  whom  he  dwells,  having  the  same  general  and  local  in- 
terest with  himself.  If  the  right  of  the  c<mstituent  to  inslnMt 
the  representative  be  denied,  a  law  might  be  enacted,  aceerdiBf 
to  all  the  forms  of  the  constitution,  and  yet  contrary  to  the  expreis 
will  of  every  man  in  the  community,  the  individual  representa- 
tives themselves  only  exeej^d.  If  one  representative  may  dis- 
obey the  instructions  of  his  constituents,  the  whole  representa- 
tive, may  disobey  the  whole  constituent  body.  Vi  then,  a  law 
were  proposed,  against  which  the  nation  solemi&ly  and  unani- 
mously protested,  and  which  the  people  with  one  voice  instmeled 
their  representatives  to  oppose ;  if  the  represenUtive  might  Uay 
fully  disobey,  and  should  in  fact  disobey,  such  instruction  ;  here 
would  be  a  law,  binding  on  the  people,  enacted  not  only  without, 
but  directly  against  their  consent. 

A  representative  has  indeed  a  wide  field  of  discretion  left  to 
him  ;  and  great  is  the  confidence  reposed  in  his  integrity^  fidelity, 
wisdom,  zeal;  but  neither  is  the  field  of  discretion  boundless^ 
nor  the  extent  of  confidence  infinite :  and  the  very  discretion 
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allowed  him,  Mid  the  Tery  confidence  he  enjdys,  is^gronnded  on 
the  supposition,  that  he  is  eharged  with  the  wilj,  acquainted  with 
the  opinions,  and  devoted  to  the  interests  of  his  constituents. 

But  although  the  position  he  admitted,  which  indeed  it  seems 
impossihle  to  deny*  that  the  people  have  a  right  to  instruct  their 
immediate  representatives,  or  that  the  people  composing  each 
state  in  their  sovereign-  capacity,  may  instruct  their  senators  in 
Congress  ;  it  may  still  he  denied,  that  the  state-legislatures  have 
any  such  right  of  instruction. 

It  is  ohvioos  to  remark,  in  the  first  place,  that  those  who 
allow  to  the  people  of  each  etate^  the  eJiercise  of  this^  act  of 
sovereignty,  the  instructions  of  their  senators,  and  deny  the  same 
power  to  the  HateAegislatutes  ;  give  us  the  empty  theory,  and 
deny  us  the  heneficial  practice  of  such  instructions.  It  is  difficult 
to  conceive  how  the  people  can  give  such  instructions,  otherwise 
than  through  their  Btate-legielaturee, 

The  several  state-eonstitations — saving  to  the  people  the  sole 
right  to  alter,  amend  or  aholish  the  forms  of  government — sar 
vlng  certain  other  great  natural  rights,  which  the  legislatures  are 
forhidden  to  toueh-«<-and  excepting  certain  poweis,  specified  in 
the  constitution  of  the  United  States,  which  are  transferred  hy 
the  people  and  hy  the  states,  from  the  state-governments  to  the 
genera]  govemment-^o  certainly  vest  in  the  state-legislatures, 
every  power  and  attribute  of  sovereignty,  which  the  people  them- 
selves would  otherwise  ezereise  in  person.  Those  legislatures  are 
in  fact,  in  the  daily  exercise  of  all  powers  belonging  to  the  state- 
sovereignty,  except  those  thus  forbidden  to  them.  Now,  the 
power  to  instruct  the  senators  of  the  states  in  Congress,  has 
not  been  forbidden  by  the  state-constitutions  to  the  state-le- 
gislatores,  and  retained  by  the  people  in  their  own  hands.  There- 
fore, the  state-legislatures  may  exercise  this  act  of  sovereignty, 
this  right  of  instructing  their  senators,  as  properly  as  they  may 
exercise  any  of  those  powers,  which  they  exercise  daily,  without 
any  doubt  about  their  right,  and  which  yet  are  not  granted  to 
them  by  any  express  delegation. 

Of  this  doctrine,  the  whole  history  of  all  the  American  govern- 
ments proves  the  justness.  The  ehxt^elegislatures  sent  deputies 
to  the  first  Congress  ;  they  formed  the  old  articles  of  confedera- 
tion of  the  United  States ;  they  sent  deputies  to  the  federal  con- 
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Tention  that  framed  the|n*ef6nt  constitation ;  and  the^  called  tba 
coD?entions  of  the  people  which  ratified  that  constitution.  Had 
they  any  express  grant  of  power  to  perform  theee  importaat 
acts  ?  Tet,  was  it  ever  doubted,  that  they  had  a  rightful  power F 
AQ  these  great  acts  of  sovereignty  are  as  much  beyond  the 
range  of  ordinary  state-legislation,  as  is  this  power  of  instracting 
senators. 

But  this  right  of  the  state-legislatures  to  instruct  their  sena- 
tors in  Congress,  is  yet  more  conclusively  demonstrable  from  a 
view  of  the  federal  constitution,  taken  with  its  context,  the  old 
articles  of  confederation. 

The  articles  of  confederation  were  certainly  nothing  more 
than  a  perpetual  solemn  league  and  covenant  between  the  state- 
sovereignties.  The  federal  convention  vras  deputed  to  amend 
them.  It,  however,  proposed  a  new  system,  which,  in  its  con- 
struction of  the  House  of  Representatives,  departs  from  the  prin- 
ciples of  the  league,  and  is  clearly  national ;  but  in  that  of  the 
Senate  adheres  to  those  principles,  and  is  clearly  federative- 
federative,  as  well  in  the  equality  of  represMitation  as  in  the 
mode  of  election.  This  was  no  more,  in  efiect,  than  engraftiBg 
so  much  of  the  former  league  upon  the  new  constitution ;  ma- 
king that  branch  of  the  government  as  the  whole  had  formerly 
been,  the  representative  of  the  state-sovereignties  ;  and  pJaea^ 
it,  like  the  Congress,  under  the  articles  of  confederation,  under 
the  influence  of  the  state-legislatures.  I^ow,  the  right  of  the 
state-legishitures  to  instruct  their  delegates  in  Congress  nndsr 
the  confederation,  never  was  doubted.  The  Senators  under  ^» 
present  constitution  stand  in  the  same  relation  to  the  stale- 
government.  The  Senate  was  designed,  in  truth,  to  form  the 
balance  of  the  new  constitution  ;  to  check  the  consolidating  ten- 
dencies of  the  other  principles  of  the  system,  and  to  preserve 
the  state-governments  inviolate.  Such  was  certainly  the  con- 
temporaneous exposition  of  the  subject 

It  has  been  asked  by  some — if  the  state-legislatures  may  in- 
struct their  senators,  why  may  not  the  colleges  of  presidential 
electors  instruct  the  President  ?  The  right  of  the  state-legisk- 
tores  to  instruct  the  senators,  rests  not  solely  on  the  ground  that 
they  elect  them ;  but  if  it  did,  there  is  no  similitude  betwe«i  the 
electoral  and  legislative  bodies,  in  regard  to  the  right  of  instme* 
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tion.  Instead  of  a  parallel,  there  runs  a  contrast,  between  thent 
The  former  exists  bat  a  few  weeks,  is  created  for  a  single  pur- 
pose, and  when  that  is  answered,  is  dissolved  forever :  the  latter 
may  be  regarded  as  always  in  existence,  is  created  for  general 
purposes,  and  is  the  fair  representative  of  the  state-sovereignties. 
1^0  one  electoral  body  elects  the  President  and  Vice-President; 
each  gives  only  the  votes  of  one  state ;  no  one  of  them,  therefore, 
can,  with  any  colour  of  right,  claim  control  over  officers  elected 
by  the  electors  of  all  the  states :  whereas  the  state* legislatures 
have  the  exclusive  election  of  their  senators,  who  return  to  them 
for  re-election.  Every  facility  for  action  V>o,  is  possessed  by  the 
one ;  to  the  other  it  would  be  impracticable  to  act  at  all.  Be- 
sides, the  President  and  senators  are  officers  of  very  different 
character :  he  is  truly  the  representative  of  the  whole  nation, 
elected  by  all,  responsible  to  all;  they  are  the  representatives  of 
the  states,  elected  by  the  states,  responsible  to  the  states ;  and 
we  naturally  look  to  our  particular  representatives,  to  promote 
the  objects  we  have  at  heart.  To  instruct  the  President  were 
absolutely  impossible. 

It  has  been  argued,  that  if  the  state  legislature  may  instruct 
their  senators  in  Congress,  so  may  also  the  state-executives.  But 
the  state-executives  are  clearly,  in  no  case,  the  electors  of  the 
senators;  they  are  vested  with  the  appointment  during  the 
recess  of  the  legislatures,  from  mere  necessity.  And  it  is  not 
the  executive,  but  the  legislative  bodies  of  the  states,  that  are 
clothed  with  the  state  sovereignties :  this  is  the  great  distinction. 

The  power  of  the  state-legislatures  to'  interpose  on  questions 
of  deep  political  interest,  in  the  affairs  of  the  general  govern- 
ment, by  way  of  instruction  to  their  senators,  and  the  obligation 
of  such  instructions,  are  sustained  by  authorities,  the  weight  of 
which  will  not  be  resisted. 

The  celebrated  authors  of  the  Letters  of  PuUius,  speak  the 
following  unequivocal  language  :  '*  If  the  majority,  in  the  gene* 
ral  government,  should  be  really  disposed  to  exceed  the  proper 
limits,  the  community  will  be  warned  of  the  danger,  and  will 
have  an  opportunity  of  taking  measures  to  guard  against  it.  In- 
dependent of  parties  in  the  national  legislature  itself,  as  often  as 
the  period  of  discussion  arrived,  the  state-legislatures,  who  will 
always  be  not  only  vigUant,  but  suspicious  and  jealous  guardians 
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of  11m  rifbtg  of  the  citizenB  ag&iasl  mustouHuomAM  fimn  tii* 
federal  govenuneot,  will  coxmUoitl^  have  their  atleation  awaka- 
to  the  conduct  of  the  national  rulers,  and  will  be  ready  eaoagh, 
if  any  thing  improper  appears,  to  sound  the  alarm  to  the  peopit 
and  not  only  to  be  the  voice,  but  if  neoesaary,  the  arm  of  their 
discontent"  And  again-^'^U  may  safely  be  ree^vwi  as  sa 
4mom  in  our  political  system,  that  the  state-govemnittite  wiU| 
in  ail  possible  contingencies,  afford  complete  security  againet  in* 
▼asion  of  the  publick  liberty  by  the  national  authority.  Projects  cf 
usurpation  cannot  be  masked  under  pretences  so  likely  to  eecaps 
the  penetration  of  select  bodies  of  men,  as  of  the  people  at 
large.  The  legislatures  will  have  better  means  of  ioformatioiL 
They  can  discover  the  danger  at  a  distance;  and  po8s*asin^  all 
the  organs  of  civil  power,  and  the  confidence  of  the  people,  they 
can  at  once  adopt  a  regular  plan  of  opposition,  in  whleli  tbej 
can  combine  all  the  resources  of  the  community.  They  eaa 
readily  communicate  with  each  other  in  the  different  elates; 
and  unite  their  common  forces  for  the  proteotion  of  their  com- 
mon  liberty."  Even  the  federalist,  then,  agrees  that  the  stats' 
legislatures  may  interpose  to  prevent  danger,  or  to  resist  usurpa- 
tion; proportioning  their  opposition  to  the  magnitude  ef  the 
evil.  But  how  interpose  ?  By  sowing  the  seeds  ef  feetion  ta 
silence?  Or  by  arms?  Or  by  pubiick  and  dignified  instroeti<nis.^ 
Let  not  those,  who  deprecate  intestine  feuds  and  civil  wars,  deny 
the  right  or  obligation  of  instructions. 

The  session  of  the  general  assembly  of  Virginia,  of  179^«- 
1800,  is  memorable  for  '^  the  report  of  a  committee,  to  whom 
was  referred  the  communications  of  various  states  relative  to  the 
resolutions  of  the  (then)  last  general  assembly  of  this  state,  con- 
cerning the  alien  and  sedition  laws."  In  this  celebrated  state- 
paper,  authoritative  for  the  reasoning  it  contains,  it  became  ns- 
cessary  to  defend  the  state-right  of  interposition  in  the  aAurs  of 
the  general  government :  and  it  is  stated  '<  tobe  a  plain  prineipie, 
founded  in  common  sense,  illustrated  by  common  praetioe,  and 
essential  to  the  nature  of  compacts,  that  where  resort  can  be  had 
to  no  tribunal  superior  to  the  authority  of  the  parties,  the  parties 
themselves  roust  be  the  rightful  judges  in  the  last  resort,  vrke- 
ther  the  bargain  made  has  been  pursued  or  violated.  The  ciMMti- 
tution  of  the  United  States  was  formed  by  the  saactioD  of  the 


Digitized  by  VjOOQIC 


dSS 

ilalM,  given  b^  Mch  in  its  sovereign  eapaettj.  It  aMs  to  the 
«tabiHl^  and  dignity,  a»  well  as  to  the  authority  of  the  constitQ- 
tien,  that  it  rests  on  this  legithnate  and  solid  foundation.  The 
ilatas  then,  being  parties  to  the  oonstitutional  compact,  and  in 
their  sovereign  capacity,  it  follows  of  necessity  that  there  can 
be  DO  tribunal  above  their  authority  [it  is  the  sovereign  authority 
of  the  states  exercised  by  the  legislatures  that  is  here  spoken  of] 
to  decide  in  the  last  resort,  whether  the  compact  made  by  them 
be  violated ;  and  consequently,  that  as  patties  to  it,  they  must 
tiiemselves  deeide  in  the  last  resort,  such  questions  as  may  be 
ef  sufficient  magnitude  to  require  their  interposition." 

If  the  passages  above  dted  be  orthodox,  the  main  proposition 
vriiich  hath  been  above  urged,  to  prove  the  right  of  a  state  legis- 
lalure  to  instruct  ite  senators,  is  established — thai  the  state- 
Ugieloiture  is  chthsd  with  the  general  attributes  of  the  state- 
sovsr^vttff. 

Those  doctrines,  too,  afford  a  plain  inference,  that  instructions 
from  the  constituent  legislatures  to  their  senators  in  Congress,  are 
pttbliek  aets  within  the  sphere  of  that  portion  of  the  stateso- 
vereignty,  not  retained  by  the  people,  nor  delegated  by  the  con- 
stitution of  the  United  States  to  the  general  government,  but 
vepresented  and  possessed  by  the  state-legislatures. 

And  if  those  doctrines  be  eorrect,  there  will  be  an  end  also 
to  that  <Hstinction,  which  has  been  insisted  on,  between  instruc> 
tiens  on  constitutional  points,  which  have  been  said  not  to  be 
obligatory  on  a  senator,  and  instruetions  on  matters  of  policy, 
which  are  allowed  to  be  obligatory.  On  the  contrary,  it  would 
appear,  that  if  there  be  any  difference  in  the  obligation  of  such 
instructionfl,  those  of  the  former  description  are  of  the  stronger 
obligation  ;  since  the  infraction  of  the  bond  of  union,  gives  the 
■tatee  the  strongest  claim  to  interfere  ;  though  measures  of  evil 
policy  might  be  attempted,  which  would  equally  jeopardize  the 
indepeiidience  of  all,  and  eonsequently  the  happiness  of  each,  as 
tUBj  violation  of  the  constitution. 

The  general  assembly  will  not  offer  additional  argument  to 
fortify  the  conclusive  reasoning  of ''  The  Federalist,'^  or  of  the  as- 
saoobly  m  \7W'^18QQ,  above  referred  to. 

At  the  sesrion  of  the  general  assembly  of  17^—1800,  also, 
iFariona  isstmetiona  were  given  to  our- then  senators  in  Congress. 
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It  it  believect  that  neither  the  right,  nor  the  obligation  of  those 
instructions  was  then  questioned.     It  cannot  escape  observation, 
that  those  instructions,  as  well  as  the  report  above  mentioDed, 
are  sanctioned  with  the  recorded  assent  of  the  same  honourable 
senator,  who  has  since  denied  the  obligation  of  the  senator  to 
obey,  while  he  admitted  the  right  of  the  state-legislature  to  ia- 
struct ;  which  is  precisely  the  relation,  not  between  the  state- 
legislature  and  a  senator,  but  between  it  and  a  member  of  tht 
House  of  Representatives :  a  senator  is  instructed ;  a  representa- 
live  requested.     The  honourable  senator  formerly  voted  to  in- 
struct  our   senators  and   to  request   our   representatives.    To 
instruct — is  not  merely  to  recommend :  an  instruction  to  a  sena- 
tor,, in  contradistinction  to  a  request  to  a  representative,  impJies 
a  command.     It  is  useless  to  offer  proof,  that  the  right  to  com- 
mand implies  the  duty  to  obey.     And  it  is  hoped,  that  the  Ian* 
guage  of  the  honourable  senator  was  either  not  maturely  consi- 
dered or  not  correctly  reported. 

It  hath  been  stated  to  the  world,  that  the  legislature  of  Yi^ 
ginia  instructed  their  senators  in  1806,  to  use  their  best  endei- 
vours  to  obtain  amendments  to  the  constitution  of  the  United 
States,  which,  would,  in  efiect,  give  the  state-legislatures  the 
right  of  recalling  their  respective  senators  in  Congress ;  and  that 
this  instruction  was  substantially  disobeyed.  The  fact  may  have 
been  as  stated.  It  is  only  mentioned  here,  that  it  may  be  re- 
marked, that  it  passed  without  censure,  only  because  it  passed 
without  notice.  It  never  was  understood  as  an  act  of  reaistance 
^to  instructions. 

Various  objections  have  been  urged  to  this  claim  of  the  con- 
stituent, of  a  right  to  instruct  the  representative,  on  which  it 
may  be  proper  to  bestow  some  attention. 

The  first  objection  that  comes  to  be  considered,  lies  chiefly 
against  the  right  of  the  people  to  instruct  their  immediate  re- 
presentatives ;  and  is  grounded  on  the  supposed  impossibility  of 
•f  fairly  ascertaining  the  sense  of  the  constituent  body.  The  im- 
possibility is  denied  ;  it  may  often  be  matter  of  great  difficulty. 
But  then  the  duty  of  obedience  resolves  itself  into  a  question, 
not  of  principle,  but  of  (act — whether  the  right  of  inetructiofi 
has  been  exercised  or  not.  The  representative  cannot  be  bound 
by  an  instruction  that  is  not  given^  but  that  is  no  objection  to 
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the  obligation  of  an  instrtiction  actaallj  given.  And^  at  leastj 
this  objection  cannot  apply  to  instructions  voted  by  a  state-iegit- 
lature. 

It  has  been  urged,  that  representatives  are  not  bound  to  obey 
the  instructions  of  their  constituents,  because  the  constituents  do 
not  hear  the  debates,  and  therefore  cannot  be  supposed  judges  of 
the  matter  to  be  voted.  If  this  objection  have  force  enough  to 
defeat  the  right  of  instruction,  it  ought  to  take  away,  also,  the 
right  of  rejecting  the  representative  at  a  subsequent  election. 
For  it  might  be  equally  urged  on  that  occasion^  as  against  the 
right  of  instruction,  that  the  people  heard  not  the  debate  that  en- 
lightened the  representative's  uiind — the  reasons,  that  convinced 
his  judgment,  and  governed  his  conduct.  If  the  right  of  instruc- 
tion be  abanuoned  on  this  ground,  the  right  of  rejection  should 
be  yielded  also.  In  other  words,  the  principle,  thai  mankind  is 
competent  to  selt-governnient,  should  be  renounced.  The  truth 
is,  that  our  institutions  suppose,  tliat  although  the  representative 
ought  to  be,  and  generally  will  be,  selected  for  .superior  virtue 
and  intelligence,  yet  a  greater  mass  of  wisdom  and  virtue  still 
reside  in  the  constituent  body,  than  the  utmost  portion  allotted 
to  any  individual. 

But  it  has  been  said,  that  a  state  government  may  instruct  its 
senators  to  violate  tne  constitution  of  the  United  States — that  ar 
state,  in  actual  insurrection  against  the  general  government,  may 
instruct  its  senators,  to  promote  the  cause  of  rebellion  :  and  it  is 
asked,  whether  the  senator  would  be  bound  by  such  instruction, 
to  violate  the  constitution  he  had  sworn  to  pi'eserve,  and  to  over- 
throw the  government  he  had  sworn  to  defend  ?  ' 

It  may  be  answered,  in  the  first  place,  that  the  particular  in- 
struction, which  forms  the  subject  of  present  consideration,  could 
by  no  possibility  involve  a  breach  of  the  constitution  of  the 
United  States.  It  might,  and  in  the  opinion  of  this  assembly^ 
ivould  have  been  unconstitutional  to  charter  the  bank  of  the 
United  States  anew  ;  but  surely,  it  could  not  possibly  be  deemed 
unconstitutional,  not  to  charter  it. 

As  to  the  rest,  without  determining  the  point,  which  has  been 
taken  for  granted,  that  a  state  in  open  rebellion  against  the  gene- 
ral government4  would  still  be  entitled  to  its  representation  in 
the  Senate  of  the  United  States,  which,  to  say  the  least,  is  ex- 
No.  XVI.  JP 
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tremely  doubtfal — it  is  admitted  without  difficulty,  that  if  a  state 
instruct  its  senator  to  give  a  vote  plainly  unconstitutional,  or  to 
raise  the  standard  of  rebellion,  the  senator  is  not  bound  to  obey 
such  instruction.  Every  case,  such  as  that  supposed,  must  stand 
on  its  own  peculiar  circumstances:  it  supposes  all  bounds  of  right 
transcended,  all  legitimate  rule  prostrated:  and  the  proprieiv  of 
opposition  must  be  determined  by  the  nature  of  the  injustice, 
the  extent  of  the  mischief,  and  the  prudence  of  resistence.  But  it 
is  no  argument  against  the  exercise  of  a  lawful  power,  that  it  may 
\}e  made  the  pretext  for  the  assumption  of  an  unlawful  power.  The 
^  tight  of  instruction,  rightfully  exercised,  with  no  evil  intention, 
to  no  pernicious  object,  cannot  be  affected  by  the  admission,  that 
if  either  a  state-government,  or  the  general  government,  become 
corrupt  and  ambitious,  and  usurp  tyrannical  power,  it  may  of 
right,  and  ought  to  be  resisted.  The  admission  is  cheerfully 
made.  The  general  assembly  of  Virginia  is  incapable  of  affirm- 
ing the  exploded  doctrine  of  non  resistance. 

Finally,  it  has  been  objected,  that  the  instructions  of  the  con- 
stituent are  not  obligatory  on  the  representative,  because  the  ob- 
ligation insisted  on  is  fortified  with  no  sanction ;  the  representa- 
tive cannot  be  punished  for  his  disobedience,  and  his  vote  is  valid 
notwithstanding  his  disobedience.  It  is  true,  that  there  is  no 
mode  of  legal  punishment  provided  for  this  offence,  this  default 
of  duty ;  and  that  the  act  of  disobedience  will  not  invalidate  the 
vote.  It  is  true,  too,  that  a  representative  may  perversely  advo- 
cate a  measure  which  he  knows  to  be  ruinous  to  his  country; 
and  that  neither  his  vote  will  be  invalidated  by  his  depravity, 
nor  can  he  be  punished  by  law  for  his  crime,  heinous  as  it  surely 
is.  But  it  does  not  follow,  that  the  one  representative  is  Mt 
hound  to  obey  the  instructions  of  his  constituents^  any  more 
than  that  the  other  is  not  bound  to  obey  the  dictates  of  his  con- 
science. Both  duties  stand  upon  the  same  foundation,  with  al- 
most all  the  great  political  and  moral  obligations.  The  noblest 
duties  of  man  are  without  any  legal  sanction :  the  great  mass  of 
social  duties — duties  the  most  important,  mpst  sacred,  most  use- 
ful— ourk  duties  to  our  parents,  to  our  children,  to  our  wives,  t* 
our  families,  to  our  neighbour,  to  our  country,  our  duties  to 
God,  are,  for  the  most  part,  without  legal  sanction,  yet  surely  not 
without  the  strongest  obligation.    The  duty  of  the  representa- 
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five  to  obey  the  instructions  of  the  constituent  body,  cannot  h^ 
placed  on  higher  ground. 

Such  are  the  opinions  of  the  general  assembly  of  Virginia,  on 
the  subject  of  this  great  right  of  instruction,  and  such  the 
general  reasons  on  which  those  opinions  are  founded.  The  sub* 
ject  is  susceptible  of  various  other,  and  very  strong  views,  which 
are  not  pretermitted,  because  they  are  not  understood,  but  be- 
cause they  are  deemed  unnecessary. 

1.  Resolved^  therefore,  that  this  assembly  doth'  highly  and 
equally  disapprove  the  conduct  of  both  the  senators  of  this  state 
in  Congress,  in  relation  to  the  subject  of  the  bank  of  the  United 
States,  and  to  the  instructions  concerning  the  same,  given  to  the 
»aid  senators,  by  the  general  assembly  at  the  last  session. 

2.  Resolved^  That  it  is  the  indubitable  right  of  the  state-legis- 
latures, to  instruct  their  senators  in  Congress,  on  all  points, 
either  constitutional  or  politick,  whenever  the  magnitude  of  the 
occasion  shall  require  such  interference  ;  and  that,  by  conse- 
quence, it  is  the  bounden  duty  of  the  senators  to  obey  such  in- 
structions ;  provided  the  instructions  to  be  given  and  obeyed, 
require  not  the  senator  to  commit  a  violation  of  the  constitution, 
or  an  act  of  moral  turpitude. 

X  Resolved^  That  after  this  solemn  expression  of  the  opinion 
the  general  assembly,  on  the  right  of  instruction,  and  the  duty  of 
obedience  thereto,  no  man  oug'at  thenceforth  to  accept  the  ap^ 
pointment  of  a  senator  of  the  United  States  from  Virginia,  who 
doth  not  hold  himself  bound  to  obey  such  instructions. 
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C9de4*InttrttttioBCnfluiieU»;  BdKioD  confbnne  4  T^dMon  oripmle  AaBoHettai  desLob; 
Miri  d«  Motifb  espot^  ptr  let  Coowillen  d*Etat,  «t  det  Rapports  Oata  per  ki  Comnif 
doo  de  UgblBtkMi  do  Corp*  LepsbiUf,  tor  ohacon  dot  Loit  qoi  oompotoot  Ic  Code^ 
APumiM. 

It  soands  a  little  like  the  beginning  of  a  tritical  Bssaj  to  saj, 
that  there  is  nothing  which  it  is  of  so  much  consequence  for 
a  people  to  know,  as  the  excellences  and  defects  of  their  Jai«& 
But  it  is  not  quite  tritical,  we  beUeve,  to  say,  that  it  is  of  infinitely 
more  consequence  that  thej  should  know  the  defects  than  the 
excellences  of  their  laws ;  and  that  there  is  nothing  with  which 
thej  are  so  unwilling  to  be  made  acquainted.  The  little  senti- 
ment of  personal  consequence,  attaclies  itself  to  all  the  instito- 
lions  under  which  we  have  been  accustomed  to  live  Our  &mily, 
our  country,  our  laws,  our  government, — must  be  better  than 
all  other  families,  countries,  laws  and  governments ! — and  in  this 
temper,  which  is  habitual  to  the  greatest  part  of  mankind,  sad 
to  the  least  enlightened  the  most  remarkably,  wa.wouUl  rather 
bear  all  the  evils  resulting  from  the  defects  of  our  laws,  than  al- 
low that  there  can  be  any  defects  in  the  laws  of  so  wonderful  a 
people.  Gnothi  seauton  (Know  thyself,)  which  the  highest  autho- 
rity has  converted  into  a  rule  of  Christian  perfection,  useful  and 
difficult  as  it  may  be  to  individuals,  is  perhaps  still  more  higiily 
useful  to  communities,  and  still  more  difficult  to  practise.  Of 
their  overweening  partialities  to  themselves  personally,  men,  if 
they  are  not  the  weakest  of  men,  are  generally  ashamed ;  bat 
national  partialities,  how  weak  and  ridiculous  soever,  are  boasted 
of  as  patriotism ;  and  he  who  would  reason  against  them,  runs 
some  risk  of  being  treated  as  an  enemy  to  his  country.  Yet 
there  is  no  way  in  which  false  notions  of  himself  are  likely  to 
be  prejudicial  to  an  individual,  in  which  a  similar  errour  is  not 
likely  to  produce  still  worse  consequences  to  a  nation. 

Horace  represents  it  as  a  master-piece  of  art,  in  his  father, 
^hen  warning  him  against  the  vices  into  which  he  thought  him 
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mo0t  likely  to  fall,  that,  instead  of  woanding  hi»  self-lore,  bj 
pointing  to  the  defects  of  bia  own  character,  he  called  his  atten- 
tion to  the  defeetSy  along  with  their  evil  coBseqaeBces,  which 
were  prominent  in  the  characters  of  neighbours. 

«  Com  me  hortaretiir,  puree,  frngaliter,  atqve 
Viveitem  aii  comeotut  eo,  qaod  mt  ipti  pwaiaet— 
Vonne  vide*  Allii  ut  male  vrnt  filiua  ?    Ut^ae 
Buivu  inop* I       '  ••' 

■    I A  turpi  meivtrieb  uaore 
Coa»decemfet,*-Sner«ni  dliiiailit  ^"  Sm. 

Well  acquainted  with  the  temper  of  oar  eoHntrymen,  it  has 
been  a  stadia  witbf  ua  to  taHtatc  the  condoot  of  the  jadieioua  Ha- 
inan. Knowing  that  those  with  whom  we  have  to  deal,  would 
not  bear  to  have  the  defet:ts  of  their  own  institutions  presented 
to  them  naked,  we  have,  as  often  as  possible,  afforded  them  occa- 
sions to  contemplate  the  defects  of  institutions  not  their  own ; 
in  hopes  that,  by  learning  and  understanding  what  is  hurtful  and 
beneficial  to  others,  they  may  make  some  progress,  however 
slowly  and  indirectly,  in  diaceming  what  is  hurtful  and  benefieaal 
to  tiiemselveSk 

In  the  field  of  law,  the  objects  of  contemplation  with  which 
Bonaparte  haa  presented  ua^  are  next  in  interest  to  those  which 
he  has  exhibited  in  the  field  of  war.  The  manner  in  which  our 
interests  are.  liable  to  be  affected  by  the  country  of  whose  powers 
he  disposes,  renders  that  country,  and  all  which  concerns  it,  es- 
pecially what  so  deeply  concerns  it  as  the  laws  which  regulate  the 
lives  and  properties  of  tlie  people,  a  subject  of  deep  interest  and 
curiosity.  He  has  now  nearly,  if  not  entirely,  completed  for  his 
aubjecU  a  new  body  of  law.  The  Civil  Code,  that  is,  the  body 
of  laws  destined  to  include  all  casea  not  penal,  has  been  in  exe- 
cution for  several  years.  Some  time  ago,  a  Code  of  Procedure, 
that  is,  a  body  of  rules  ascertaining  and  establishing  the  steps  to 
be  pursued  by  the  officers  of  justice,  in  all  the  oases  embraced  by 
the  Civil  Code,  was  likewise  promulgated.  The  Penal  Code,  that 
is,  the  branch  of  law  which  defines  the  actions  that  call  for 
punishment,  and  fixes  the  punishment  for  each  forbidden  act,  has 
been  delayed.  Whether  it  ia  yet  published  or  -not,  the  state  af< 
the  intercourse  between  thia  country  and  France  hardly  enablea 
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US  to  ascertain.  The  Code  of  Procedure,  howeyer,  adapted  t* 
penal  cases,  has  recently  reached  this  island  ;  and  though  it 
would  have  been  somewhat  more  satisfactory  to  have  spoken  of 
it,  after  perusing  the  Penal  Code  itself,  yet,  the  reasons  are  strong 
which  induce  us,  without  any  longer  delay,  to  present  a  short 
account  of  it  to  our  readers.  Of  the  four  compartments  into 
which  it  has  pleased  Bonaparte's  legal  advisers  to  divide  the 
body  of  law,  viz.  1.  Tlie  Civil  Code,  and  2.  Code  of  Procedure 
in  civil  cases  ;  3.  The  Penal  Code,  and  4.  Code  of  Procedure  in 
penal  ca.ses;  the  last  may  be  thought  to  embrace  the  simplest 
part  of  the  subject ;  though  it  contains  some  features— for  ex- 
ample, jury-trial,  re-established  on  a  new  foundation, — which  are 
peculiarly  calculated  to  engage  the  attention  of  English  readere. 
As  crimes  are  nearly  the  same  all  over  the  world,  the  Penal 
Codes  of  all  nations  are,  except  in  the  varieties  of  punishment, 
to  a  i;emarkable  degree,  the  same.  But,  in  the  forms  and  the 
spirit  of  their  Procedure — in  the  mode  of  dealing  with  the  ques- 
tion of  delinquency,  and  the  supposed  delinquent,  from  the  first 
guspicion  till  the  final  decision,  the  diversity  in  the  practice  of 
nations  is  not  only  universal,  but,  in  almost  every  instance,  ex- 
ceedingly great.  The  picture  which  the  law  of  procedure  pre- 
sents, is,  therefore,  in  a  peculiar  degree,  new  and  striking. 

The  course  of  judicial  procedure  consists  of  several  stagea  Fn 
penal  cases,  with  which  alone  we  have  at  present  to  do,  these 
stages  are  three.  1.  The  procedure  employed  to  secure  the  sus- 
pected individual,  and  the  evidence  which  may  be  supposed  to 
exist  of  his  guilt :  2.  The  procedure  employed  for  exhibiting  and 
determining  on  the  evidence  which  has  been  so  collected,  and  for 
pronouncing  the  proper  sentence:  3.  The  procedure  employed 
for  inflicting  the  punishment  thus  ascertained  to  be  due — in  other 
words, — the  trial ;  what  goes  before  the  trial ;  and  what  follows 
after  the  trial.  Such,  on  all  ordinary  occasions,  are  the  parts  of 
judicial  procedure ;  and  such  are  the  points  in  the  new  legislation 
of  France,  to  which  we  are  now  to  direct  the  attention  of  our 
readers. 

To  those  who  are  not  in  some  degree  acquainted  with  the 
language  of  French  law,  it  is  necessary  to  explain,  that  the  sys- 
tem of  operations  by  which  the  courts  of  law  carry  the  directions 
of  the  legislator  into  eflect,  is,  in  civil  cases,  denominated  Provfi- 
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Juri^^Procedare  civile.  In  penal  cases,  it  is  denominated  In- 
struciion — Instruction  critninelle.  To  institute  a  prosecution 
is,  instruire  un  proces.  And  the  Code  before  us,  containing  the 
rules  of  procedure  in  penal  cases,  is  hence  denominated  Cod^ 
d^ Instruction  CriminelU.  We  begin  with  that  part  of  the  pro- 
'cedure  which  is  hrst  in  order;  namely,  that  which  precedes  the 
business  of  the  trial,  and  is  necessary  to  render  it  eflfectual  to  its 
end.  ' 

The  objects  to  which  this  preliminary  busincFt*  is  directed, 
are  three.  One  is,  that  nothing  which  looks  like  an  offence,  shall 
pass  without  judicial  investigation ;  another  is,  that  every  indivi- 
dual on  whom  the  suspicion  of  an  offence  attaches,  shall  be  duly 
secured ;  and  'the  third  is,  that  whatever  is  capable  of  yielding 
evidence  on  the  case,  shall,  as  far  as  possible,  be  searched  out 
and  secured  for  that  purpose. 

Now,  then,  let  us  see  what  are  the  provisions  made  by  the 
French  legislators  for  the  attainment  of  these  several  ends.  They 
have  provided  a  vast  apparatus ;  and  the  parts  of  the  machinery 
are  sometimes  so  intertwined  and  complicated  together,  that  any 
thing  like  a  distinct  idea  of  it  is  not  very  easy  to  be  acquired. 
We  have  taken  pains  to  present  it  in  the  simplest  point  of  view. 

This  first  of  the  stages  of  judicial  procedure  in  penal  cases, 
they  call  police  judiciaire.  What  is  usually  known  elsewhere 
by  the  name  of  police,  they  call  police  adniifdstrative^  and  dis- 
tinguish it  thus.  Those  offences  which  are  only  apprehended, 
are  the  objects  of  administrative  police,  and  its  business  is  to 
do  all  that  is  possible  towards  preventing  such  offences  from  be- 
ing committed  ;  or  where  prevention  is  not  possible,  to  take  such 
previous  measures  as  may  prevent  the  criminal  from  making  his 
escape,  or  the  evidence  of  his  guilt  from  being  lost.  It  is,  there- 
fore, offences  oftotit  to  he  committed  which  are  the  objects  of  ad- 
ministrative police.  It  is  offences  already  committed  which  are 
the  objects  of  police  judiciaire. 

The  French  legislators  have  distinguished  offences  into  three 
kinds,  and  have  adopted  a  mode  of  procedure,  in  some  respects 
different,  according  as  the  offence  in  question  is  considered  as 
belonging  to  one  or  another  of  these  divisions.  Offences  penal 
in  the  lowest  degree,  are  called  contrceoentions^  and  are  punish- 
sible  with  a  fine  not  exceeding  fifteen  francs,  or  imprisonment 
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not  exceeding  five  days.  Ofltoces  penal  in  the  «econd  degree, 
are  dklled  delitt ;  and  are  puniahable  with  imprisofnment  exceed- 
hig  five  days,  or  fine  above  fifteen  francs.  Otfencea  penal  in  the 
highest  degree,  are  named  crimes  ;  and  are  subject  to  what  % 
ealled  peine  qfflidive  ou  h^amante. 

Bach  of  ttie&e  classes  ot  ofiences  has  a  separate  order  of  tri- 
bunals, before  which,  all  acts  of  that  particular  clas«  are  tried. 
For  the  trial  of  offences  of  the  first  order,  the  tribunal  is  caiM 
Tribunal  de  Police  ;  for  the  second,  Tribunal  en  M<K$iere  dtr- 
rectiondle  ;  for  the  third,  Cour  d^Jssiees.  The  composition  of 
the  two  first,  it  will  be  useful  to  ttate  here:  the  nature  of  the  last 
it  will  be  better  to  explain  afterwarda 

Functionaries,  styled  Juges  de  Paix^  are  the  judges  in  the 
Trihunaus  de  Poiice^  which  are  placed  at  amaU  dutaneea  from 
each  other  over  the  whole  surface  of  the  empire;  and  the  Mairee 
of  the  municipalities  have  concurrent  jurisdiction  in  most  cases 
with  these  persons. 

The  first  order  of  the  tribunals,  in  dvil  eases,  (fSribunaus 
Oiviles  de  premiere  instance,)  are  rendered  also  the  TVibunaus 
en  JUatiere  CorreeHoneUe ;  and  try  all  ofi^ces  of  the  second 
order. 

In  the  Tribunaum  de  Police,  the  inferior  officers  receive  all  m- 
formations  and  complaints  relative  to  the  first  class  oi  offeoces^ 
of  which  they  are  bound  to  draw  up  an  account  in  writing  (pro- 
ces  verbal,)  and  to  send  it,  with  all  the  documents  relative  to  die 
aftir,  to  the  publick  officer  or  prosecutor,  at  the  Tribunal  de 
Police,  within  three  days  at  the  latest.  In  the  Tribunimsen  M^ 
Here  Correctionelle,  the  preliminary  steps  being  in  subatance  the 
same  with  the  mode  pursued  in  regard  to  the  last  and  principal 
class  of  offences,  we  shall  pass  it  over ;  and  proceed  immediately 
to  point  out  the  steps  by  which,  in  these  highest  cases,  the  sup- 
posed offender,  with  the  evidence  of  his  guilt,  is  secured  for  the 
operations  of  the  judge. 

There  are  two  officers  to  whom  the  prineipal  share  in  thii 
preliminary  business  is  entrusted :  these  are,  the  Procureur  Im- 
perial^  and  the  Juge  d^ Instruction.  The  Procureur  Imperii 
is  the  publick  prosecutor  at  each  tribunal;  the  Juge  d' Instruc- 
tion is  the  particular  judge  by  whom  the  preliminary  inveitiga- 
tion  is  appointed  to  be  taken ;  of  which  class  of  judges,  one  is  es 
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tablished  in  each  Jrrondiss^ment  Oommunals  two,  where  two 
ere  necessary ;  end  at  Paris  sijl  TMy  ere  nominated  by  the 
Emperour  from  emong  the  judges  of  the  Tribunal  Civil;  and 
continue  in  office  for  three  years. 

The  proper  duty  of  the  ProeurH$r  is,  to  prosecute  all  manner 
of  crimes  committed  within  his  district,  and  to  take  care  that 
they  receive  judicial  investigation.  His  business  is,  upon  obtain- 
ing knowledge  of  any  offence,  to  give  notice  of  it  to  the  Jug§ 
d  InttruHian^  and  require  him  to  examine  into  the  afikir — ^to 
repair  himself  to  the  spot-*and  to  do  whatever  is  necessary  for 
throwing  light  upon  the  oflknce,  and  for  preventing  the  escape  of 
the  ofieoder.  The  Procureur  Imperial  is  held,  in  such  a  man- 
ner, responsible  for  the  prosecution  of  crimes,  that  the  orator  by 
whom  the  projet  de  loi  was  presented  to  the  legislative  body^ 
expressly  says,  '*  he  may  lay  it  down  as  a  rule,  that  the  Procu* 
reur  Imperiai  must  deserve  reproach,  wheresoever  there  is 
reason  to  complain  of  frequent  infractions  of  the  social  order  in 
the  place  where  his  functions  are  exercised.^ 

In  order  to  facilitate,  as  much  as  possible,  the  communication 
of  intelligence  respecting  crimes,  the  Juges  de  Paiw^  theOfficiers 
de  Oend  ormsrts,  the  Cotnmitsairei  de  Police^  the  JUairet,  and 
the  Jdjoints  de  Mairetj  are  all  appointed  to  receive  the  infer* 
mations  and  complaints  of  individuals,,  and  to  transmit  them^ 
without  delay^  to  the  Proeureur  Imperial. 

The  business  of  the  Juge  d'lnetrudion  is  to  take  the  most 
accurate  account,  possible,  of  the  circumstances  of  the  offence 
of  which  notice  has  reached  him:  and  this  he  performs  by  bring* 
ing  before  him  all  persons,  as  well  as  things,  whom,  from  the 
proceedings  of  the  Proeureur ^  or  the  statements  of  the  informer^ 
he  may  suppose  likely  to  throw  light  upon  the  affair.  The  in* 
culpe,  the  alleged  ofiender^  if  his  offence  is  not  of  the  third  or 
highest  order,  is  only  cited  to  appear ;  if  it  is  of  the  third  order^ 
he  is  commanded  to  be  brought  before  the  Juge  d'tnetrudian- 

llie  witnesses  are  be  examined  upon  oath,  by  the  Juge  d  In- 
siruetiony  but  separately,  and  not  in  presence  of  the  presumed 
offender ;  their  depositions  taken  down  in  writings  and  with  the 
usual  precautions  against  alteration  or  forgery.  Persons  under 
fifteen  years  of  age,  to  be  examined,  but  not  upon  oath.  The 
inanimate  sujects  of  evidence  are  to  be  inspected  by  the  Juge 
Mo.  XTL  a 
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d^instrw:tion ;  and  he  is  to  go  to  the  plaee  when  thej  are,  if 
they  are  of  8uch  a  nature  aa  eannot,  without  great  inconycBieiiee^ 
be  brought  to  him. 

The  process  of  investigation  having  been  gone  Uirouglh,  and 
the  inculpe  himself,  and  the  persons  most  nearly  related  to  hiiDy 
examined,  the  Juge  d" Instruction^  after  hearing  the  proeeoaUir, 
and  the  prosecuted,  may,  if  the  alleged  ofieace  is  of  the  most 
penal  class,  and  the  presumption  afforded  by  the  evidence  -  it 
Btrongi  order  the  now  probable  offender  to  be  held  in  eostody. 
This  order  is  denominated  mandat  d'arrtt^  or  mandai  d§  depot 
And,  besides  the  ordinary  precautions  against  the  misehief,  which 
is  liable  to  be  done  under  colour  of  legal  imprisonmeaty  the  order 
must  contain  a  statement  of  the  fact  on  aocoont  of  whieh  the 
party  is  prosecuted,  and  a  reference  to  the  Uw  by  whieh  the  &ea 
is  rendered  penal. 

These  orders  are  in  force  through  the  whole  territory  of 
France.  When  the  offender  is  found  without  the  llmita  of  the 
jurisdiction  of  the  judge  by  whom  the  mandat  was  iasued,  the 
officer  charged  with  the  execution  must  flrn  carry  the  penon  be- 
fore the  Juge  de  Paix  of  the  place,  though  only  for  the  purpose 
of  proving  the  authenticity  of  the  mandat  with  which  he  is 
charged. 

The  person  against  whom  the  Wyandot  is  issued,  is  conveyed 
to  the  house  of  custody  (maison  d  'arret J  either  of  the  pbce 
where  the  judge  who  has  issued  it  exercises  his  functions ;  or,  if 
he  has  not  so  ordered,  to  the  maison  d'arret  of  the  place  wheie 
the  inculpe  was  found. 

In  those  cases,  however,  which  are  called  cases  of  ^agratU 
ddit,  additional  officers,  for  the  sake  of  rapid  interference,  .aie 
vested  with  authority  to  make  preliminary  investigations.  Cases 
of  flagrant  delit,  are  defined  to  be,  when  the  offence  is  still  in 
the  act  of  being  committed^  or  where  it  is  very  recently  com- 
mitted ;  or  where  the  offender  is  pursued  by  dameur  puUi^u* 
(hue  and  cry) ;  or  where  he  is  caught  with  the  instruments,  or 
objects,  or  effects,  &«.  of  his  crime  about  him. — In  such  casec^ 
the  Procureur  Imperial  has  also  the  power  of  preliminary  in- 
vestigation ;  and  may,  without  waiting  for  the  Juge  d'lnstruc- 
tiouy  draw  up  an  account,  in  writing,  of  the  circumstances  of  the 
case,  and  take  down  the  declarations  of  all  persons  who  may 
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know  aay '  thiog  velative  to  the  affiur,  not  excepting  the  nearest 
relations  of  the  partiea;  The  persons  examined  are  requested  to 
sign  their  declarations ;  and,  if  they  refuse  to  do  so,  their  refusal 
is  mentioned  in  his  report.  He  interrogates  the  presumed  offen- 
der, who  signs  his  oMm  declaration,  if  he  chooses;  if  not,  men- 
tion of  his  refusal  is  inserted  in  the  report.  When  it  is  presumed 
that  indications  of  his  guilt  may  he  found  in  the  house  of  the 
alleged  ofiender,  the  Procureur  must  repair  thither,  make 
search  for,*  and  secure,  for  the  purpose  of  evidence,  whatever  he 
deems  eapaUe  of  serving  in  that  capacity.  The  articles,  where 
it  is  practicable,  «re  to  be  sealed  up ;  where  it  is  not,  they  are 
to  be  put  into  a  box,  or  a  bag,  on  which  the  Procureur  is  to 
fosten  a  band  of  paper,  and  attach  his  seal.  All  this  is  to  be  done 
m  the  presence  of  the  supposed  offender,  or  of  some  one  em- 
powered by  him ;  and  the  objects  are  to  be  presented  to  him  to 
own,  and  affix  his  name  to  them,  if  he  chooses ;  if  not,  mention 
must^  in  the  report,  be  made  of  his  refusal.  When  the  presuii^p- 
tion  afforded  by  the  evidence  is  strong,  the  Procureur  is  to 
order  the  inculpe,  if  present,  to  be  detained  ;  if  absent,  to  be 
taken  into  custody. 

Where  the  Juge  d* Instruction  comes,  his  presence  supersedes 
all  other  functions  of  the  Procureur^  saving  those  which  belong 
to  him  as  prosecutor  merely.  But  when  the  investigation  has 
been,  as  above,  completed  by  himself,  he  is  to  transmit  his  report 
without  delay,  and  all  the  documents  connected  with  it,  to  this 

The  Juge  i^ Instruction  himself  )s,  in  cases  of  flagrant  delity 
to  proceed,  if  necessary,  without  the  presence  of  the  Procureur 
imperial,  to  whom,  however,  he  roust  send  notice :  and  as  the 
knowledge  of  meditated  crimes  peculiarly  qualifies  the  officers 
of  administrative .  police  to  be  serviceable,  in  cases  of  sudden 
emergency,  the  Prefetf  des  Departements,  and  the  Prefet  de 
P^iice,  at  Paris,  are  vested  with  the  power  of  performing  in 
person,  or  of  requiring  the  officers  of  police  judiciaire,  to  per- 
form the  preliminary  investigations,  and  all  the  acts  therewith 
connected. 

The  first  stage  of  the  proceedings  is  now  completed  ;  the 
case  is  explored  ;  all  that  can  throw  light  upon  it  has  been  col- 
lected ;  and  the  presumed  offender  is  secured  for  trial.  But,  who 
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is  to  detemune  whether  there  is  occarion  for  a  triel  or  aot  ?  le 
it  the  judge  who  has  collected  the  evidence? — No.  For  thip  pur- 
pose, tuere  is,  first,  the  Chambre  du  Conteil^  which  mosl  emiUuo 
three  judges  at  the  leant,  including  liie  Jtigs  d'lnstruitum^  To 
them  the  Juge  d  Instruction  is  bound  to  deliver  a  report,  onee 
a  week  at  the  least,  of  every  case  which  has  called  upon  his 
for  investigation.  If  the  judges  of  the  Chawhrt  du  Com^eil  ate 
tmanimcm^  in  opinion  tiiat^  no  crime  has  been  eommitted,  or 
that  none  but  frivolous  evioence  is  brought  against  the  ao> 
ensed,  they  may  decide,  that  there  is  no  need  for  a  trial,  and 
order  him  to  be  set  at  liberty ;  subject,  at  the  same  time,  to  the 
femonbtrance  of  the  Procureur  Imperial.  U  they  find  the  of- 
fence to  belong  to  the  first  or  second  ordei;,  they  may  send  tjie 
ofiender  to  the  Tribunal  de  Police^  or  to  the  Tribunal  en  Jfo- 
Here  Corr$ctionMe^  according  as  the  case  may  be.  11,  however, 
80  much  as  one  of  them  deems  the  case  meet  for  trial,  as  a  case 
in  the  third  order  of  offences,  they  are  to  transmit  Uie  re^i  ti^ 
and  all  other  documents  belonging  to  the  case,  through  the  Pro- 
aireur  Imperial  to  the  Cour  Imperial. 

The  f^mctions  of  the  Cour  Imperial  are  as  follows.  Pro- 
eureur  general  is  the  name  of  the  publick  prosecutor  in  this 
court  It  is  to  him  immediately  that  the  documents  are  traos- 
mitted  from  the  Chambre  du  Coneeil.  He  is  bound  to  pUu^e  the 
affair  en  etat  (as  they  express  it,)  within  five  days  after  receivii^ 
the  documents ;  and  in  five  days  more  to  make  his  report. 

A  section  of  the  court  called  the  Cotir  Imperial,  especially 
formed  for  that  duty,  must  assemble,  once  a  week  at  the  lesst» 
in  the  Chambre  du  Coneeil^  to  bear  the  report  of  the  Procureur 
generalj  and  must  decide,  within  three  days,  whether  the  fkei 
charged  is  a  crime  b  v  law,  and  whether  the  proofs  a|;aiiist  ths 
prisoner  are  sufficiently  strong  to  make  it  proper  to  send  him  to 
trial 

They  deliberate  in  secret.  When  it  appears  to  them  neces- 
sary, they  even  order  further  inquiries,  and  call  for  the  produc- 
tion of  additional  documents. 

If  they  find  either  that  no  crime  has  been  committed,  or  that 
no  sufficient  evidence  is  brought  against  the  accused,  they  order 
him  to  be  set  at  liberty.  If  they  find  that  an  offence  of  the  firft 
or  secoiid  order  only  has  been  committed,  they  send  him  to  tbs 
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tribiuiftli  appolkited  to  take  eognisance  of  these  offences.  If  the 
offbDoe  appear  to  be  one  of  tne  third  order,'  and  the  evidence 
ioeh  at  to  alibrd  reasonable  suspicions  of  his  guilt,  they  pronounce 
the  sentence  which  is  called  mise  en  accusation^  (equivalent  to 
the  Enghsh  finding  of  a  true  bill,)  and  detain  the  prisoner  for 
tnal. 

In  all  cases,  the  Cours  ImperiaUs  may,  antecedently  to  their 
pronouncing  the  sentence  of  mise  en  aocusationy  appoint  one  of 
their  judges  to  go  again  through  the  whole  process  of  the  preH- 
minary  investigation,  for  their  satisfaction. 

In  all  cases  where  the  mise  en  accusation  is  pronounced,  the 
Proeureur  generai  must  draw  up  an  ncf s  d  ^aceueation^  which 
-must  set  forth,  1.  the  proper  generick  description  of  the  offence 
wiiich  has  been  committed  ;  2.  the  special  fact,  and  all  the  cir- 
eumntances  which  tend  to  aggravate  or  extenuate  its  atrocity.  It 
must  name,  and  clearly  designate,  the  accused ;  and  it  must  be 
summed  up  with  the  following  conclusion :  *'  In  consequence, 
A  [the  prisoner]  is  accused  of  having  committed  such  or  such  a 
murder,  such  or  such  robbery,  or  other  crime,  with  such  or  such 
circumstances.''  A  copy  of  the  sentence  [of  miee  en  accueationj 
with  a  copy  of  the  acte  d'accueation^  must  be  given  to  the  pri- 
•oner ;  and,  within  twenty-four  hours,  he  must  be  removed  from 
the  Maison  d* arret  to  the  Maieon  de  jueticey  attached  to  the, 
eourt  at  which  he  is  to  be  tried. 

Such,  then,  is  the  mode  of  procedure  in  the  two  gpreat  sets  of 
eases.  In  the  lowest  order  of  offences,  the  offender  is  left  at 
large,  till  called  upon  to  undergo  the  punishment  which  the 
judge  may  ordain.  In  the  highest,  the  person  of  the  supposed 
offender,  as  soon  as  the  presumption  of  his  guilt  is  supported  by 
reasonable  proofs,  is  retained  in  custody,  as  the  only  adequate 
eecurity  for  his  submitting  himself  to  justice.  But,  besides  these 
two  orders  of  offences,  there  is  evidently  an  intermediate  order— 
too  serious  to  admit  of  that  unrestrained  liberty  which  is  left  to 
the  offender  in  the  case  of  the  slightest  offences,  but  not  of  that 
weight  and  danger  which  is  supposed  to  justify  the  imposition  of 
BO  great  a  burden  as  imprisonment  in  the  higher.  In  the  juris- 
prudence, accordingly,  of  all  nations  who  can  be  said,  from  tlieir 
state  of  civilization,  to  have  a  jurisprudence,  cases  of  delin- 
quency,  more  or  less  acccurately  defined,  have  been  selected,  in 
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which  some  sort  of  pledge,  less  onerous  than  imprisonment,  his 
been  taken  as  secority  for  a  man's  submitting  himself  to  jostice. 
The  following,  in  regard  to  this  material  point,  are  the  tegoJa- 
tions  established  by  the  authors  of  the  present  code. 

With  regard  to  all  oflfences  which  we  have  denominated  of> 
fences  of  the  second  order,  pecuniary  security,  in  a  sum  not  )«si 
than  500  francs,  is  taken  in  tiie  Chambre  du  Cof^eii.  The  «f- 
fisnder  himself  may  be  his  own  security,  or  any  one  else  may  be 
secnrity  for  him ;  upon  proving  that  he  is  worth  as  much  as  the 
security  demanded,  and  half  as  much  more ;  or  upon  making  de- 
posit of  a  sum  equal  to  the  security.  This  sort  of  bail,  howev«*, 
is  not  to  be  taken  in  the  case  of  vagabonds,  or  of  those  who  have 
fled  or  concealed  themselves  from  justice.  If  part  of  the  ponish- 
ment  annexed  to  the  oflfence  consists  in  the  obttgation  of  render- 
ing pecuniary  satisfaction  to  the  party  injured,  the  security  must 
be  equal  to  thrice  the  amount  of  that  satisfaction ;  the  amount  of 
which  is,  for  this  purpose,  to  be  provisionally  estimated  by  the 
Juge  d  -Instruction. 

We  have  now  seen  the  mode  of  procedure  which  is  adopted 
in  France,  in  the  prosecution  of  crimes,  from  the  first  disclosure 
of  the  f»ct  of  the  offence,  till  the  supposed  of&nder  is  deliveted 
up  to  trial.     We  proceed  now  to  the  trial 

The  court,  before  which  it  takes  place,  is  called  Cow  i'Ji- 
sis$s.  One  such  court  is  established  in  every  department  Its 
sessions  are  held  every  three  months,  or,  if  need  be,  oftener; 
and  close  only  when  there  is  no  more  business  to  be  performed. 
The  court  is  composed  in  the  following  manner : 

In  thjB  department  whieh  is  the  seat  of  the  Cour  Imperii. 
five  judges  of  that  court  sit  as  judges  of  assize.  In  the  other 
departments,  one  of  the  judges  of  the  Cour  Imperial  is  dde- 
gated  to  officiate  as  judge  and  president ;  and  to  him  are  added 
four  of  the  oldest  judges  of  the  Tribunal  de  Premiere  Inetanm 
of  the  place.  None  of  the  judges  by  whom  the  preliminary  pro- 
ceedings were  conducted,  or  by  whom  the  sentence  of  vniee  en 
accusation  was  pronounced,  are  admitted  to  officiate  as  judges 
at  the  trial. 

Of  the  Cour  d^Assises,  however,  the  jury  is  the  most  re- 
markable feature. — The  lowest  order  of  persons  in  France,  were 
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not,  it  18  said,  found  eompetent  to  the  duties  of  jurymen.  By 
the  new  law,  therefore,  jur>men  can  only  be  chosen  from  the 
seven  following  classes  of  persons  ;  1.  from  among  the  members 
of  the  electoral  colleges  ;  2.  from  among  the  three  hundred  indi- 
Yiduals  domiciliated  in  the  place,  who  pay  the  greatest  amount 
of  taxes ;  3.  from  among  the  functionaries  of  the  administrative 
order,  nominated  by  the  emperour ;  4.  from  among  the  doctors 
and  licentiates  of  one  or  more  of  the  four  faculties,  the  member^ 
and  correspondents  of  the  institute,  and  of  other  learned  societies 
recognised  by  the  government ;  5.  from  among  the  notaries ;  6. 
from  among  the'  bankers,  agents  of  exchange,  and  merchants, 
taking  out  a  license  (pay ant  patente)  of  one  of  the  two  highest 
classes  ;  7.  from  among  the  agents  of  the  administrative  authori- 
ties, who  enjoy  appointments  of  not  less  than  4000  francs.  Upon 
special  application,  however,  or  recommendation  to  the  minister 
of  justice,  persons  eminently  qualified  may  be  put  upon  the  list 
of  jurymen,  though  not  belonging  to  any  of  those  seven  classes. 

No  one  can  be  a  juryman,  who  has  acted  as  an  officer  of  po- 
lice judiciaire, — as  a  witness,  interpreter,  or  party,  in  the  preli- 
minary steps  of  the  same  affair.  Ko  minister  of  state — no  prefect, 
or  sub-prefect — no  judge — ^no  publick  prosecutor,  can  be  a  jury- 
man— no  clergyman,  of  any  denomination,  and  no  person,  under 
thirty  years  of  age.  Certain  publick  functionaries— ^and  persons 
not  less  than  seventy  years  of  age,  may  be  exempted  from  the 
duty,  if  they  desire  it. 

For  each  particular  cause  a  jury  is  formed  in  the  following 
manner.  Fifteen  days  at  least  before  the  opening  of  the  sessions 
of  the  Cour  d* Assises^  the  president  of  the  court  roust  direct  his 
requisition  to  the  prefect,  to  form  and  transmit  to  him  a  list  of 
jurymen.  The  list  formed  by  the  prefect  consists  of  sixty.  With- 
in twenty-four  hours  from  the  time  of  receiving  it,  the  president 
is  botmd  to  reduce  it  to  thirty-six,  by  striking  off  the  surplus ; 
and  to  send  it  back  thus  reduced  to  the  prefect,  who  must  then 
give  notice  to  the  individuals  thus  elected,  eight  days,  at  least, 
before  the  day  on  which  they  are  called  upon  to  be  in  readiness 
to  serve.  To  the  party  accused,  this  list  is  to  be  communicated 
on  the  evening  before  the  trial,  but  not  sooner. 

If,  when  the  time  of  trial  is  come,  less  than  thirty  of  the  thir- 
ty^six  jurymen  left  on  the.  list  are  present,  that  number  must  be 
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made  up  by  the  president  from  the  persons  qualified  to  be  jxaj- 
men,  belonging  to  the  Jrrondissement  Communal^  where  ths 
court  sits — tliese  supplementary  persons  being  chosen  poiblicJtJj^ 
and  by  lot. 

To  select  from  the  number  thus  formed,  the  twelve  who  ue 
to  senre  as  jurymen  in  the  cause  in  question,  the  following  coune 
is  ^pursued.  The  whole  names  are  thrown  into  an  umi  froa 
which  they  are  then  taken  out,  and  announced  publickly  one  by 
one;  and  as  each  is  taken  out,  the  parties,  both  accuser  and  se- 
cused,  are  desired  to  challenge.  The  challenge  is  peremptory,* 
no  reason  asked,  or  allowed  to  be  given.  As  soon  as  twelve 
names,  not  challenged,  have  been  taken  out,  the  jury  is  formed; 
and,  as  soon  as  the  names  remaining  in  the  urn,  added  lo  the  oo- 
challenged  names  already  drawn  out,  just  suffice  to  compote  tlie 
number  twelve,  an  end  is  put  to  the  power  of  challenging. 

The  accuser  and  the  accused  are  allowed  an  equal  nomber 
of  challenges.  Only,  when  the  number  of  jurymen  present  Is  aa 
odd  number,  the  odd  challenge  is  allowed  to  the  prisoner. 

Such  is  the  composition  of  the  Cour  Jf  Assises.  Its  mode  of 
procedure  is  as  follows : 

Within  twenty-four  'hours  after  the  prisoner,  and  the  dees* 
ments  of  his  guilt,  have  been  sent  to  the  Maison  de  JustieSy  the 
president,  or  some  other  judge  of  the  Cour  ttJssises,  most  ask 
him,  of  whom  he  has  made  choice,  as  counsel,  to  aid  him  in  hie 
defence?  If  he  has  made  choice  of  no  one,  the  president  shally 
on  pein  of  privation,  immediately  assign  him  one :  which  ap- 
pointment by  the  president,  however,  may  be  superseded,  by 
a  posterior  choice  of  the  prisoner  for  himself.  Tliis  assistant 
must  be  chosen  among  the  avocats^  or  avauss^  of  the  dmr 
Imperial,  But  the  prisoner  may  ask,  and  receive  permissioa 
to  employ,  in  the  capacity  of  his  assistant,  one  of  his  relations  or 
fri^ids. 

The  judge  is  next  directed  to  inform  the  accused,  that  if  hs 
thinks  he  has  a  plea  of  nullification  (demands  en  nuUiteJ  hs 
must  make  his  declaration  in  five  days.  If  he  has  not  received 
this  information,  however,  he  may  claim  the  exercise  of  the  right 
at  any  time  before  the  final  eentence,  but  not  after  it. 

The  dsmande  en  nullite,  or  plea  of  nullification,  will  be  readily 
understood  by  English  lawyers ;  but  may  require  a  word  of  ex- 
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planatian  to  others.    It  is  an  allegation,  that  the  proceedings,  or 

some  part  of  them,  have  been  irregular,  and  contrary  to  law,  and 
consequently  null.  To  pronounce  upon  the  demande  en  nuUite, 
is  not  the  business  of  the  Cour  d'' Assises,  but  of  a  special  tribU'^ 
nal,  called  Cour  de  Casfotion,  to  whom  the  plea  must  be  imme- 
diately transmitted  by  the  publick  prosecutor  attached  to  the 
Cour  d  'Assises.  But,  notwithstanding  this  dem(mde  en  nuUitSi 
the  proceedings  at  the  Cour  d' Assises,  in  the  mean  time,  go  on 
till  the  hearing  exclusively.  The  trial  may  be  put  off,  on  the 
motion  of  either  party,  on  cause  shown ;  the  absence,  for  exam- 
ple, of  a  material  witness,— -the  sickness  of  the  party,  or  of  his 
counsel, — or  the  discovery  of  new  witnesses,  whose  depositions 
must  then  be  taken  by  the  Juge  d  InHruction  of  the  place  where 
they  reside,  and  transmitted  under  his  seal.  The  accused  is  en- 
titled to  one  copy,  gratis,  of  the  whole  proces  verhaux  (the  re- 
ports) of  the  preliminary  proceedings,  and  depositions  of  the 
witnesses ;  and  may  have  other  copies,  on  paying  for  them.  The 
counsel  for  the  accused  may  take,  or  cause  to  be  taken,  at  the 
expense  of  their  clients,  copies  of  any  such  papers  as  they  may 
deem  useful  to  the  defence. 

The  time  for  the  trial  being  come,  the  first  operation  is,  that 
of  calling  over  the  names  of  the  jurymen,  challenging  them,  and 
forming  the  jury,  in  the  manner  already  described.  The  jury 
are  placed  so  as  directly  to  face  the  party  on  trial,  who  stands 
unfettered.  He  his  asked  by  the  president  his  age,  profession,  the 
place  of  his  birth,  and  the  place  of  his  abode.  The  counsel  are 
then  duly  admonished  by  the  president,  who  proceeds  to  tender 
to  the  jury  their  oath,  in  the  following  words. — ^"  You  swear  and 
promise,  before  God  and  men,  that  you  will  examine,  with  the 
most  scrupulous  attention,  the  charges  which  will  be  brought 
against  N. ;  that  you  will  not  betray,  either  the  interests  ofjthe 
accused,  or  the  interests  of  the  society  who  accuse  him ;  that 
you  will  hold  communication  with  no  one  till  after  you  have 
delivered  your  decision ;  that  you  will  be  swayed  neither  by 
batred  nor  by  malice — neither  by  fear  nor  by  affection ;  that  you 
will  decide,  according  to  the  proofs  which  are  exhibited  in  sup> 
port,  and  in  refutation,  of  the  charge,  conformably  to  your  con- 
science and  real  conviction,  with  the  impartiality,  and  with  the 
firmness,  which  belong  to  a  virtuous  and  free  man."    Each  of 
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the  javymen,  cmUed  by  nwae,  lioldi  op  hit  haad,  aad  t 
« 1  do  iwear." 

This  finished,  the  president  then  desires  the  accused  V>  ] 
to  the  charge  against  him ;  and  the  clerk  of  the  court  reads,  with 
SB  audible  voice>  the  sentence  of  the  Cour  hnptriai,  aa4  t)M 
whole  acte  d'accusation.  The  president  is  then  to  explan  the 
charge  still  laore  clearly,  and  to  add— ^'  This  is  what  yea  aM 
aecQsed  of:  yoo  are  about  to  hear  what  will  be  prodoeed  agaisit 
you  in  proof  of  if 

The  Procurtur  g^nertU,  the  publick  prosecutor,  thtm  states 
the  Bftatter  of  accusation.  After  this,  he  presents  the  list  of  all 
the  witnesses  that  are  to  be  examined  at  the  instance  of  e*eh  sf 
the  parties.  The  names  of  the  witnesses  must  have  beeo  Botified 
to  the  party  against  whom  they  are  to  be  produced,  twesty-^bur 
hours  before  the  time  of  hearing.  The  list  thus  presented  is  T«ad 
aloud  by  the  clerk ;  after  which  the  witnesses  are  placed  in  a 
chamber  apart,  and,  if  necessary,  under  preeaution  that  they 
shall  not  converse  together  on  the  subject  of  the  evidenee  th^ 
may  have  to  give. 

They  are  brought  into  court  one  by  one,  and  an  oath  to  ths 
ordinary  purport  is  administered  to  them.     Their  evidence  is 
taken  in  the  following  manner.     Each  witness  is  interrogated  ss  • 
to  his  age,  profession,  &.c.  and  as  to  his  relationship  to  the  se- 
eused,  &c.     He  is  then  desired  to  state  what  he  knows  sf  tbe 
supposed  offence,  and,  during  his  statement,  must  not  be  ister- 
rupted.    After  his  statement  is  finished,  questions  may  be  pat  to 
him  by  the  parties,  through  the  mouth  of  the  president ;  and 
both  parties  are  allowed  to  make  immediateiy  what  observa- 
^ons,  upon  his  evidence,  they  may  think  proper.    The  witaaeisst 
of  the  accuser  are  first  heard,  and  then  those  of  the  defendant 
who^speak  either  to  the  fact  or  to  the  ch  iracter  of  the  accused. 
The  following  is  the  list  of  the  persons  who,  in  each  respee^ 
tive  case,  are  held  incompetent  to  be  witnesses; — all  relations  ia 
the  direct  line  of  ascent  or  descent;  brothers,  sisters;  hudnuid, 
wife,  even  after  divorce;  and  informers,  whose  information  is  paid 
for  by  law.     All  these,  however,  may  be  examined^  when  tha 
party,  whose  interest  is  concerned,  does  not  object.    Informers^ 
whose  information  is  not  paid  for,  may  be  examined  as  witnesses; 
but  the  jury  must  be  apprised  of  their  ^nlity  of  informers. 
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After  eztmaatkm,  each  witnem  may  remain  in  eoort;  bot  it 
is  in  the  powei^  of  either  party,  or  of  the  judge,  to  order  any  one 
or  more  of  the  witnessefl  to  be  placed  apart,  after  being  heard, 
and  to  be  again  examined  separately,  or  confronted  with  one 
another. 

The  effects  or  articles  which  may  be  produced  in  ivpply  of 
evidence,  are  presented  to  the  court:  and  the  parties  are  adced  to 
olSbr  their  observations  upon  them. 

If  a  witness  appears  to  have  given  finlse  testimony,  the  judge 
may  order  him  to  be  committed:  and  if  the  evidence  which  the 
suspected  witness  has  delivered  is  looked  uppn  as  material,  the 
jtidge  is  empowered  ea:  officio,  or  on  the  motion  of  either  party, 
to  remit  the  cause  to  the  nest  session. 

When  the  evidence  has  been  gone  through,  the  accuser  is 
beard  in  sopport  of  the  accusation.  After  this,  the  accused,  or 
bis  counsel,  make  the  defenoe.  The  accuser  is  allowed  to  an- 
ewer.  But  the  privilege  of  speaking  last  is,  in  all  cases,  reserved 
to  the  accused. 

The  accusation  and  defence  of  the  parties  being  finished,  it  is 
the  business  of  the  president  to  sum  up.  He  has  to  state  concise- 
ly to  the  jury,  the  evidence  which  has  been  exhibited  in  support 
and  in  refutation  of  the  charge;  and  to  point  out  to  them  the  duty 
which  they  have  to  perform.  He  then  specifies  the  exact  ques- 
tions on  which  the  jury  are  called  upon  to  decide.  The  questions 
are  as  follows.  Ist,  Whether  the  accused  has  committed  the 
crime  specified  in  the  arte  d'' accusation^  with  all  the  circumstan- 
ces detailed  in  that  instrument*  2d,  If  it  appear  from  the  evi- 
dence, that  the  crime,  if  committed  at  all,  has  been  attended 
with  different  circumstances,  the  president  shall  add  the  follow- 
ing question: — ^  Has  the  accused  committed  the  crime  with  such 
or  such  a  circumstance?"  3d,  When  the  accused  has  stated,  in  ex- 
cuse, a  fact  which  the  law  has  recognised  as  a  ground  of  excuse, 
the  president  shall  ask,  *  Is  this  fact  true^  4th,  if  the  accused  is 
under  sixteen  years  of  age,  the  judge  shall  put  the  question,  *  Has 
the  accused  acted  with  discernment?' 

The  jury  are  then  enclosed;  furnished  with  the  aet«  d'ooeti^a- 
tion,  the  proces  verbaux,  and  all  the  other  documents  relative 
to  the  cause,  excepting  the  written  depositions  of  the  witnesses. 
They  are  not  allowed  to  quit  their  chamber  till  they  have  form- 


Digitized  by  VijOOQlC 


604 

ed  tb^  dMiMD;  nor  mmt  nny  one  enter  it,  on  mny  aeeoant,  fgr 
cept  by  the  permiMion,  in  writing,  of  the  preiident. 

When  the  jnrj  ha^e  entered  their  chember,  the  foremui,  who 
is  the  jurymen  whose  name  is  first  drawn  oot  of  the  nm,  or  tome 
one  ehosen  with  his  consent  by  the  jury,  first  of  all  reads  to  thm 
the  following  instruction;  which  is  fixed  up,  besides,  in  large  cha- 
racters, in  the  most  conspicuoos  part  of  the  jury-room. 

*  The  law  requires  not  of  jurymen  an  account  of  the  meant 
by  which  their  conviction  has  been  formed;  it  prescribes  to  then 
no  rules  on  which  they  are  to  make  the  fulness  or  sufficiency  i£ 
a  proof  rigorously  to  depend;  it  commands  them  to  question  ma- 
turely their  own  minds;  and,  in  the  sincerity  of  their  conscience, 
to  inquire  what  impression  the  evidence  exhibited  s^tnst  Che  ac- 
cused, and  the  evidence  which  he  has  been  tb\e  to  ^irodnee  in 
bit  defence,  have  made  upon  their  reason.  The  law  does  not 
say  to  them^  You  $kaU  regard  as  true  every  fact  aUeeted  by 
such  or  such  a  number  of  witnesses:  it  does  not  say  to  them— 
You  shall  not  regard  as  sujfficientiy  estabiished.  any  proof, 
but  sudi  as  shaU  be  grounded  on  sudk  or  such  procts  verbd, 
such  or  such  documents^  such  or  such  a  number  of  witnesses^ 
such  or  sui^  a  number  of  indicative  dreumstances-  it  proposss 
to  them  only  this  single  question,  which  comprehenda  the  wbsfo 
measure  of  their  duties — Have  you  a  dear  eonvietionV 

*  What  is  highly  essential  to  be  kept  steadily  in  view  is,  tbst 
the  whole  of  the  deliberation  of  the  jury  bears  upon  the  ecis 
d  'accusation.  The  facts  which  it  exhibits,  or  which  depend  up- 
on it,  are  the  matters  of  which  solely  it  is  their  business  to  ia- 
quire;  and  they  fblfil  not  their  primary  duty,  when,  looking  to 
the  infliction  of  the  law,  they  are  swayed  by  the  consequences  in 
regard  to  the  accused,  which  may  follow  from  the  declarati(» 
they  have  to  make.  The  trust  with  which  they  are  vested,  has 
for  its  objects  neither  the  prosecution  nor  the  punishment  oi 
crimes;  they  are  called  upon  solely  to  determine  whether  the  ao- 
eused  is  guilty^  or  nor  guilty,  of  the  crime  laid  to  his  charge.' 

The  jury  are  to  deliberate,  first,  on  the  principal  fact;  and 
tiien  on  each  of  the  circumstances.  The  decision  of  the  majority 
is  the  decision  of  the  jary;  and,  in  case  of  equality,  it  is  in  fav«>ur 
of  the  accused.  The  votes  are  collected  by  the  foreman.  1^ 
puts  to  the  jurymen,  individually,  the  questions  etated  by  tiie  pre- 
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rident  for  their  decision;  and  their  answers  are  directed  to  be 
made  in  exact  conformity  to  those  qnestiona 

When  the  decision  is  formed,  the  jury  re-enter  the  court,  and 
resume  their  places.  The  president  asks  what  is  the  result  of 
their  deliberations;  when  the  foreman  rises,  and,  placing  his  hand 
upon  his  heart,  says — Upon  my  honour  and  conseieneSy  befort 
Ood  and  mm^  th$  dsdaration  of  the  juryj  i#,  Ybs,  the  accu- 

SBJ>  IS  GUILTY  OP,  &C.  ;    OT^    l)o,    THE  AGCUSED  IS  HOT    QVILTY 
OF,  &0. 

We  have  now  gone  through  the  two  most  interesting  branches 
of  the  French  system  of  criminal  procedure;  and  should  proceed 
to  the  last,  which  relates  to  the  manner  of  enforcing  and  execu* 
ting  the  sentences  of  the  law:  But  we  are  wearied  of  the  labour  of 
abstracting;  and  must  be  indulged  in  a  few  observations  upon 
wiiat  has  been  already  delivered. 

The  first  peculiarity  that  strikes  us  in  this  Frmich  system,  is, 
that  every  part  of  the  procedure  is  regulated  bypredse  written 
authority :  and  this  we  cannot  help  regardmg  as  a  very  consi- 
derable advantage.  I9othing  is  of  so  much  importance  to  a  peo* 
pie,  in  regard  to  their  laws,  as  that  they  should  be  ini^sputable, 
unvarying,  and  notorious.  But  the  great  use  and  advantage  of 
writing  IS,  that  it  imparts  those  qualities  to  whatever  has  been 
committed  to  it;  and  fixes  a  ruie^  admitting  of  no  doubt,  or  varia- 
tion, or  concealment.  When  a  man  wishes  to  fix  steadily  even 
one  of  his  own  thoughts,  and  for  the  use  of  his  own  mind,  he 
writes  it  down;*— much  more  a  thought  which  he  wants  to  pre- 
sent steadily  to  the  mind  of  any  other  person.  How  strange  is 
it,  then,  that  nations,  far  advanced  in  civilisation,  should  allow 
any  important  part  of  their  laws  to  remain  unwritten!  Yet  such 
with  exceptions  almost  incredibly  small,  is  the  account  which  ti 
truly  to  be  rendered  of  the  practical  state  of  law,  not  only  as  it 
has  been,  but  as  it  now  is,  all  over  the  world. 

I^ot  but  that  there  are  certain  rules  that,  in  the  course  of  time, 
have  acquired  a  technical  notoriety,  and  a  sort  of  traditionary  au- 
thority. Without  something  of  this  sort,'  society  could  not  have 
existed:  But  still  the  rules  are  not  absolutely  certain; — they  are 
known  only  to  practitioners  in  the  law;  and  they  may  be  violated 
Dr  transgressed  by  rash  or  corrupt  judges. 
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Thft  «tiiM0t  ifliprovBiMiit  whioh  muih  %  jarispra^ence  Iim 
been  found  capable  of  reoeiTUig,  Mema  to  bo  atCainad  by  maaking 
H  a  rulo,  that '  whataoaTor  had  been  done  by  precoding  j^^gB^ 
ahould  bo  done  by  auoceeding  odoa;' — ^a  rule  tbat  nooi  alwaya  be 
Babie  to  diapute,  and  mast  freqaontly  admit  of  no  applicaAun, 
whore  caaet  occurred  under  now  or  estraordinary  drenmatanna 

If  the  judge  does,  what  a  man  of  a  pure  and  vigorous  mind, 
in  such  a  lituation,  would  naturally  do;  that  is,  endeaToura,  horn 
a  view  of  the  particular  cases  all  together,  to  draw  up  by  analogy 
a  rule/or  his  particular  com^^  hA  dom  exactly  what  it  is  the  do- 
ty of  the  legislator^  once  for  all,  to  do  for  all  eases.  It  is  the 
doty  of  the  legislator,  from  a  view  of  a  sufteient  number  of  weB 
defined  cases  which  have  goum  by,  to  draw  ap  a  ^neral  rnje, 
which  shall  include  all  particular  cases  of  the  same  deseription, 
tbat  are  to  come.  When  the  judge  makes  such  a  rule,  ibe  un- 
certainty remains  exactly  where  it  was  before.  When  the  legis- 
lator makes  it,  the  uncertainty  is  put  an  end  to  for  ever.  What 
the  judge  does  with  his  role,  is  to  decide  by  it  a  particular  case: 
and  all  that  remains,  or  can  remain,  of  his  doing,  is  the  particii- 
lar  decision  of  a  particular  case;  which  as  little  resembles  other 
particular  cases,  as  those  which  have  gone  before  it  What  ths 
legislator  does,  is  to  write  down  the  general  rule;  and  conmiand, 
that  according  to  it,  shall  be  determined  all  future  cases  whidi 
fM  within  that  general  rule. 

Another  evil,  because  it  is  of  enormous  magnitude,  must  yet 
be  mentioned,  as  springing  from  this  unseemly  state  of  the  law. 
At  whatever  time  the  rule  began  to  prevail,  that  the  practice  of 
preceding  judges  was  to  form  the  only  standard  for  guiding  the 
practice  of  succeeding  ones; — however  early  the  age^-however 
weak,  at  that  age,  the  human  mind — ^however  imperfect  the  law 
<— -the  tendency  of  this  rule  was  to  prevent,  for  ever,  the  law  froia 
becoming  betten  And,  in  fact,  it  was  in  an  early  age — an  igno- 
rant and  barbarous  age — when  the  human  mind  was  yet  rods 
and  imbecile,  and  law  was  in  the  highest  degree  inadequate  to  the 
pur))OBes  of  law — that  this  rule  began  to  prevail.  Whatever, 
therefore,  was  the  extent  and  force  of  its  influence,  from  that 
time  to  this;  to  the  whole  of  that  extent  it  has  operated,  in  ma- 
Icing  the  wretched  laws  of  a  wretched  age  the  rule  of  action  for 
for  all  succeeding  ages.    When  laws  are  not  particular  caeesy  but 
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gtMful  TnliSy«*HLiid  wh#a  ^m  legiriMor  is  tbe  maker  of  tkwUf'i-^ 

every  age  naturalljf  eu}oy»  the  benelits  of  its  own  experience,  and 
ef  the  experience  of  all  the  ages  which  have  gone  before  it.  It  ia 
the  business  of  the  legislator  to  secure  existing  rights;  but  what- 
ever improvements  he  can,  from  age  to  age,  adopt,  in  the  mode 
ef  seewisg  tboie  rights— whatever  excellence  be  can  bestow  upon 
the  distribution  ol  those  rights  which  are  liable  to  accrue — is  so 
much  gained  to  the  happiness  of  mankind. 

The  code  before  ns  is  not  obIj  a  written  code,  but  it  is  writ- 
ten in  the  ptain  and  ordinary  words  of  the  language;  and  is  to- 
tally  uninfected  with  that  jargon  of  technical  terms,  the  use  ef 
which  eonstimtes^  among  as,  to  so  great  a  degree,  the  art  and  sci« 
eace  df  the  lawyer. 

Of  the  two  stages  of  judicial  procedure,  of  which  we  have  e»* 
deavoured  to  give  an  account,  the  first,  vis.  the  preliminary  pro* 
eedure,  taken  in  the  meet  general  point  of  view,  suggests  the  f<^. 
lowing  reflections,  viz.  That  it  seems  well  contrived  to  attain 
the  ends  of  preKmiaary  procedure;  but  that  it  attains  them  by  a 
long,  circuitous,  and  intricate  path,  when  a  short  and  direct  one 
would  have  still  better  answered  the  purpose.  A  prosecutor  to 
attend  to  every  indication  or  suspicion  of  delinquenpy;  and  a 
judge  to  conduct  the  inquiry,  and  secure  the  suspected  offender: 
— ^these  important  functionaries  are  absolute  necessary  to  attain 
the  ends  of  the  preliminary  part  of  procedure.  But  these  funo- 
tionaries  are  perfectly  competent  to  the  attainment  of  them;  and 
there  seems  no  need  for  any  other.  This,  however,  is  one  of  the 
the  peculiarities  and  defects  (a  very  unhappy  one)  of  the  Frencli 
character.  The  French  hate  simplicity:  If  an  end  can  be  attain- 
ed by  an  easy  but  humble  process,  and  by  an  operose  but  showy 
one,  they  are  sure  to  prefer  the  latter.  Besides  the  Juge  d^In- 
9tru€tion,  by  whom  every  thing  is  done, — the  offence  inquired 
into,  the  evidence  traced  out,  and  the  offender  secured, — we  have 
two  other  sets  of  judges — one  rising  above  the  other — ^between 
us  and  the  judgment-seat.  The  proceedings  of  the  Juge  d'^In-' 
9tmction  are  reported  to  the  Ohambre  du  Conseil ;  the  judges 
of  which,  if  unanimous,  may  discharge  ^he  inculpe  ;  if  not  una- 
nimous, they  must  send  him,  with  the  reports  of  proceedings  and 
4ecaments,  to  the  Cour  Imperial^  a  section  of  ^hkk  pronoun^ 
ces,  whether  the  case  is,  or  is  not,  fit  te  tfM,    It  is  evly  bj 
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theae  stages,  that  the  catise  ean  be  sent  to  the  tribanal  by  ^Aaek 
it  is  to  be  tried. 

Both  stages — ^both  that  of  the  ChambrB  du  Conssil  and  that 
of  the  Cour  Imperial — seem  to  us  to  be  uselew.  Wh^  shouJd 
Bot  the  Juge  d  Instruction^  who  has  taken  the  evidence^  and 
is  the  best  acquainted  with  it,  be  allowed  to  detennine  whether 
the  case  is  fit  for  trial  or  not?  But  at  anj^  rate,  whj  have  two 
other  judicatories,  one  after  another,  for  no  other  purpose  but  to 
make  this  determination?  If  the  Chambre  du  Conseii  ia  fit  Urn 
it,  whj  go  any  further  ?  If  it  is  not  fit,  why  have  recourse  to  it 
at  all  ?  Why  not  go  immediately  to  the  Cour  Imperial  9 

The  truth;  however,  is,  that  this  Cour  Imperial  is  the  fruit 
of  blind  imitation.  It  is  substituted  to  the  Jury  d^^ecu^atian^ 
established  by  the  Jsssmldee  Legi$lativ€,  in  imitation  of  the 
grand  jury  of  England.  The  personages  who  reported  upon  t]be 
reasons  and  motives  of  the  law,  tell  us,  in  the  speeches  printed  in 
the  same  volume  with  the  Code,  that  the  Jury  d  AecUaaiUan  in 
France  was  attended  with  serious  inconvenience.  It  was  often 
impossible,  it  seems,  to  make  the  jurymen  understand  the  dilfei^ 
ence  between  the  sentence  which  merely  put  a  man  apon  his 
trial,  and  the  sentence  which  condemned  him  in  its  issue.  They 
often,  therefore,  refused  to  find  a  sentence  against  the  ineulpi^ 
when,  though  not  clear  that  he  ought  to  be  punished,  it  was  veiy 
clear  that  he  ought  to  be  tried.  The  tour  Imperial,  mtb  the 
Chambre  du  Conseil  as  a'  stepping  stone  to  it,  is  now  appointed  to 
discharge  the  functions  of  the  Jury  d" Accusation,  Whether  ^ 
English  grand  jury  was  an  institution  of  any  use,  or  only  one  of 
the  many  relicks  of  antiquity  which  Englishmen  worship  out  of 
mere  superstition,  the  French  legislators  seem  never  to  have 
thought  it  worth  their  while  to  inquire.  The  use  of  the  English 
grand  jury — the  use  of  its  finding  an  indictment,  before  a 
man  suspected  of  a  capital  offence  can  be  submitted  to  trial,  was 
— that  no  one  suspected  merely  of  guilt  should  be  subjected  to 
the  hardship  of  imprisonment  at  the  discretion  of  an  individoaL* 

•To  MiTe  tninDoeent  mtnfrom  the  htidahlp  of  a  piiblkk  trill,  his  been  iiated  ai  m 
idftutafeor  thegnmd  j1ur7^4Nlt  to  oo  liiBoeent  nm, who Int besD  paMieUy  Mened,a 
pobBcktriil.ircoiidiietodiii  m  modevi  little  oanwi  aticoocht  to  he,  it «  blewine  wm,% 
htidihip.  IniiMiwfaiecMet,tik  whleh,lbripeei«ltcafoiit,fleci«e7iideHDriri0,i 
to  he  profited  fhr  far  the  tew,  when  the  tiial  is  the  pitetaiptl  we. 
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At  a  period  when  trials  came  round  only  once  in  seven  jeart^ 
and  when  the  powers  of  law  were  wielded  by  fierce,  impatient, 
and  arbitrary  barons,  or  the  ministers  of  an  arbitrary  king,  a  se- 
curity like  this,  against  the  dreadful  hardship  of  imprisonment, 
of  any  length  up  to  seven  years,  was  of  no  light  importance. 
Since  the  act  of  the  2d  and  3d  of  Philip  and  Mary,  which  confer- 
red upon  justices  of  the  peace  the  power  of  imprisoning  before 
trial,  the  grand  jury,  which  now  sits  only  at  the  time  when  the 
court  sits,  at  which  the  alleged  oflence  may  be  tried,  has  evident- 
ly lost  all  power  to  save  any  man  from  the  hardship  of  undue 
imprisonment;  and  seems  really  to  serve  no  purpose  whatsoever^ 
but  that  of  furnishing  to  actual  delinquents  an  additional  chance 
of  escape.  The  court  appointed  te  try  the  man  in  the  best  mode^ 
is  ready  to  try  him.  Then,  why  try  him  twice;  first  in  a  bad 
and  insufficient  way,  and  only  after  that,  in  the  good  and  final 
v?ay? 

A  grand  jury  must  do  one  of  two  thinga-  it  must  send  a  man 
to  trial,  or  discharge  him:  it  must  find  the  bill  a  true  hill,  as  the 
lawyers  term  it,  or  the  contrary.  In  all  cases  in  which  it  sends 
the  man  to  his  trial,  it  does  neither  good  nor  evil;  for  the  man  is 
tried,  and  sustains  the  consequences  of  his  trial,  exactly  as  if  no 
such  thing  as  a  grand  jury  had  been  in  existence.  In  the  cases 
in  which  the  grand  jury  discharge,  the  man  must  be  either  inno- 
cent or  guilty:  if  innocent,  the  grand  jury  is  useless  again;  for, 
immediately,  or  in  a  short  space,  the  man  would  have  received 
the  same  discharge  from  the  court  that  would  have  tried  him* 
The  only  case,  therefore,  in  which  a  grand  jury  can  do  any  thing 
which  would  not  be  done  without  it,  is  the  case  in  which  it  dis^ 
charges  a  man  really  guilty,  whose  guilt  would  have  been  ascer- 
tained by  the  court  There  is  only  one  case,  then,  in  which  it 
can  be  any  thing  but  useless,—- and  that  is  a  case  in  which  it  is 
purely  mischievous. 

The  same  reasoning  applies,  and  with  equal  force,  bating  a* 
very  trifling  exception,  to  the  Chambre  du  eonseil  and  the  Cour 
Imperial  of  the  French.  As  these  judicatories  act  as  often  as 
there  are  cases  for  them  to  act  upon,  and  not  solely  at  the  time  * 
when  the  Cour  d'am«ss«  which  sits  necessarily  only  once  in 
three  months,  is  acting,  it  may  happen  to  them  to  free  a  man, 
whose  innocence  is  clear,  from  the  hardship  of  nearly  three 
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tnonthB'  impriflonment.  To  this  extent  they  bave  m  use  wbieh 
OUT  grand  jury  no  longer  has.  But  at  the  same  time,  is  it  not 
pretty  evident,  that  this  service,  such  as  it  is,  might  be  tendered 
by  the  Juge  d^ Instruction,  who,  having  collected  the  evidence, 
and  being  of  all  men  the  best  acquainted  with  it,  might  soreAy 
determine  whether  it  is  such  as  to  render  a  trial  necessary?  But 
still  further,  why  leave  it  possible  for  a  man,  who  is  committed 
for  an  ofience,  to  remain  three  months,  or  even  three  weeks, 
without  trial*  If  you  can  afford  to  have  two  distinct  judicatories 
always  ready  to  iry  him  in  the  bad  mode,  why  not  have  one  al- 
ways ready  to  try  him  in  the  best  mode  ? 

We  are  disposed  to  go  yet  a  step  further— We  have  already 
expressed  our  sense  of  the  high  importance  of  the  fdnctioDS  dis- 
charged by  the  judge  who  takes  the  preliminary  investigation, 
and  receives  the  evidence  in  its  first  and  freshest  shape.  This  is 
a  duty  of  .so  high  a  nature,  that  we  are  sure  it  cannot  be  safely 
trusted  to  any  hands  which  are  not  worthy  to  be  trusted  v?ith  the 
duties  of  the  trial  itself  We  are  equally  sure  that  the  informa- 
tion which  is  acquired  by  the  man  who  has  taken  the  evidence 
in  its  first  and  freshest  shape,  and  which  is  peculiar  to  bim  who 
has  taken  it  in  that  shape,  is,  in  many  instances,  of  so  much  im* 
'  portance,  that  every  other  man's  knowledge  of  the  subject  roust, 
in  comparison  of  his,  be  extremely  imperfect.  There  seems,  tho«- 
fore,  a  manifest  propriety,  and  inestimable  advantages,  in  render- 
ing the  judge  who  makes  the  preliminary,  and  tbe  judge  i«bo 
makes  the  final  investigation,  the  same  person. 

We  should  thus  clear  away  a  vast  proportion  of  tbe  grand  ap- 
paratus and  machinery  of  the  French  system.  But  our  simple 
machinery  would  do  the  work  a  great  deal  more  perfectly.  We 
should  get  rid,  not  only  of  our  Chamhre  du  conseU  and  Cour  Im- 
perial, but  even  of  our  Juge  d* Instruction y  and  of  all  our  Jng« 
d  ^Assises,  except  one,  in  whose  person  we  should  combine  the 
functions,  both  of  Juge  d^Instrnction  and  Juge  d^Assisu, 
Formerly,  the  French  counted  their  judges  in  each  tribunal  bj 
scores ;  and  imagined,  that  the  more  they  multiplied  tbem,  tbe 
more  they  multiplied  the  chances  of  good  judgment  This  faacj 
seems  now  pretty  much  on  the  wane, — since  no  more  than  five  is 
the  number  of  judges  here  assigned  to  constitute  each  Cotfr  d'At- 
sises;  but  still,  the  security  to  be  derived  from  numbers  seems  to 
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be  reckoned  as  somethiDg;  and  the  vast  importance  of  that  power* 
fill  principal,  individucd  responsibility ,  and  its  application,  both 
to  the  administration  of  law,  and  to  the  science  and  art  of  govern* 
ment  to  be  very  imperfectly  comprehended. 

In  the  comparison,  however,  which  the  present  case  af- 
fords between  the  French  and  ourselves,  this  much  we  are 
bound  to  confess,  that  the  complicated  apparatus  of  the  French 
is  so  contrived,  as  to  perform,  in  the  long-run,  the  preliminary 
business  of  penal  judicature  to  a  high  degree  of  perfection; 
while,  with  us,  with  a  machinery  by  no  means  void  of  compli- 
cation, this  preliminary  business  is  very  badly  performed.  The 
three  parts  of  the  preliminary  business  of  penal  judicature, 
as  we  have  already  seen,  are,  1.  To  secure  early  and  certain 
notice  of  offences;  2.  To  secure  the  person,  or  property,  or 
or  both,  as  the  case  may  require,  of  the  offender ;  and,  3.  To 
search  out  and  secure,  for  the  tribunal,  the  evidence  of  his  guilt. 

1.  In  regard  to  the  first  of  these  objects,  which  is  of  so  much  im- 
portance that  it  is  the  foundation  of  all  the  rest,  no  provision  what- 
soever is  made  in  Bnglish  procedure.  There  is  no  publick  pro- 
secutor, nor  functionary  of  any  description,  who  is  called  upon 
to  take  immediate  notice  of  ordinary  crimes ;  with  the  single  ex- 
ception of  the  coroner,  in  the  single  case  of  violent  death.  In  all 
other  cases,  we  trust  entirely  to  the  information  of  the  individual, 
whom  the  crime  has  injured.  For  want  of  a  prosecutor,  we  bind 
this  voluntary  informer  to  prosecute;  which  is  imposing  upon 
him  so  great  a  burthen,  in  loss  of  money,  loss  of  time,  and  in 
trouble  of  various  kinds,  that,  in  a  great  proportion  of  instances — 
in^probably  by  far  the  majority  of  instances — ^where  the  injury 
is  not  of  an  atrocious  sort,  the  injured  person  conceals  it,  and 
withholds  complaint.  Instead  of  taking  measures  to  secure  the 
notice  of  crimes,  we  thus  take  measures  to  secure  their  conceal- 
ment. The  reward  of  40/.  upon  conviction,  in  the  case  of  a  few 
felonies,  but  palliates  the  evil ;  and  a  most  feeble  palliation  it  i'- 

2.  As  to  securing  the  person  and  property  of  the  offender,  id 
those  cases  of  ofience  which  happen  to  find  a  pursuer, — which 
happen  to  find  some  one  either  angry  enough,  or  publick  spirite<i 
enough,  to  charge  with  them  a  justice  of  the  peace,  his  powers 
to  secure  the  person  of  the  offender  are  upon  a  par  with  those  of 
the  functionaries  appointed  by  the  French  ;  excepting,  and  it  i^ 
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m  ftttty  important  exceptiooy  that  the  Franeh  enictments  on  tint 
fubject  of  bail  are  very  dear  and  precise,  while  our  ^mwritten 
law  on  thii  aubject  ii  Tery  much  the  contrary.  In  r^aid  to  the 
aecaring  for  juttieiaibiHtet  as  the  French  call  it,  the  property  of 
the  olibnder,  the  regolationB  of  the  French  and^Engliah  seem  to 
be  equally,  and  both  to  a  miserable  degree,  defective.  3.  The 
third  object  of  the  preliminary  part  of  penal  procedure — tbe 
searching  out  and  securing  the  sources  of  evidence,  a  point  of 
•oeh  cardinal  importance  for  the  execution  of  the  laws,  is  very 
fully  provided  for,  by  the  French  law,  while  hardly  any  provision 
for  it  whatsoever  is  made  by  the  English.  In  France,  infinite 
pains  are  taken  that  every  thing  should  be  explored.  In  England, 
no  pains  whatever  are  taken  that  any  thing  ihoald  be  explored. 
The  justice  of  the  peace,  if  the  offender  is  brought  \wfoTeYdiii, 
and  not  otherwise,  is  bound  to  examine  him;  if  the  witness  is 
brought  before  him,  and  not  otherwise,  he  is  bound  to  examine 
him*  The  evidence  which  voluntarily  presents  itself  is  all  that 
any  judicial  functionary  in  England  is  under  any  obligation  to 
attend  to.  The  police-officers  recently  established  in  London 
and  Middlesex,  to  the  great  benefit  of  the  community,  are  in  ^ 
habit  of  volunteering  their  services,  in  the  preliminary  inveet^i- 
tion  of  crimes ;  though  in  reality  beyond  their  sphere,  and  often 
vfithout  legal  powers.  This,  too,  is  only  for  London  and  JCd- 
dlesex ;  what  becomes  of  the  rest  of  the  country  ? 

In  regard  to  the  constitution  of  the  Cour  d  ^Aisises^  the  peo- 
ple of  France  are  entitled  to  boast,  that  they  have,  in  every  U- 
mited  district,  ope  such  court  stationary  among  them,  bound  to 
sit  once  in  every  three  months,  and,  if  need  be,  oflener,  and  to 
sit  as  long  as  there  is  any  business  for  it  to  perform:  whOe  the 
people  of  England  have  to  lament  that  they  have  no  such  court 
They  have  an  itinerant  court  that  comes  into  some  counties  cmes 
in  six  months ;  into  others  only  once  in  twelve  months ;  and  site 
in  each  place  only  a  very  limited  number  of  days,  how  great 
soever  the  quantity  of  business  which  it  may  happen  to  haTe  to 
perform.  The  French,  however,  would  have  done  still  better, 
and  to  an  extraordinary  degree,  if,  instead  of  sitting  once  in  three  ^ 
months,  they  had  ordained  their  courts  to  sit  always,  and  to  be 
every  day  in  readiness  to  dispense  the  justice  for  which  the  peo^ 
pie  may  have  occasion* 
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It  10  a  curiouB  eircamstance,  that  the  people  of  England 
should  look  upon  the  institution  of  jurj-trial  at  an  indif pensable, 
and  nearly  an  all-sufficient  safeguard  against  absolute  power ; 
and  that  Bonaparte  should  manifest  great  solicitude  to  bestow 
jury-trial,  in  penal  <Ases,  upon  the  people  of  France.  The  dis- 
courses of  the  orators  who  introduced  the  code,  and  who  take 
pains  to  remove  objections  to  this  mode  of  trial,  show  that  it  is 
not  popular  in  that  country :  and  it  really  appears  to  be  a  hobby- 
horse of  the  emperour. 

This  is  a  subject  worthy  of  more  reflections  than  we  have 
now  time  to  bestow  on  it  Is  a  jury,  in  its /best  state,  the  best 
possible  instrument  of  judicature  ?  We  have  already,  on  various 
occasions,  frankly  acknowledged,  that  otir  estimate  of  its  utility 
is  very  far  indeed  from  rising  so  high  as  that  of  a  very  great 
proportion  of  our  countrymen.  But  this  is  a  controversy,  into 
"Which,  at  present,  it  is  altogether  out  of  our  power  to  enter. 

From  the  experience  which  is  said  to  have  been  obtained, 
that  the  lowest  order  of  the  people  in  France  are  incompetent  to 
the  duties  of  jurymen,  measures  have  been  taken  to  prevent  the 
election  of  jurymen  from  descending  so  low.  Every  jury,  in 
France,  is  thus  what  we  should  call  a  special  jury.  In  adopting 
those  measures,  no  care,  as  was  to  be  expected,  has  been  taken 
to  prevent  the  choice  of  such  persons  for  jurymen  as  are  spe- 
cially dependent  upon  the  government ;  but  neither  does  it  seem 
to  have  been  in  any  degree  a  study  to  secure  the  choice  of  such 
persons. 

The  prefect,  indeed,  makes  up  the  list  of  sixty,  out  of  which 
the  jury  is  to  be  chosen,  and  may  thus  be  supposed  to  possess  the 
power  of  packing.  The  same  power,  however,  is  possessed  by 
our  sheriffs  ;  and  it  is  only  in  so  far  as  his  situation  is  a  more 
dependent  one  than  theirs,  that  the  power  in  his  hands  can  be 
more  dangerous.  In  regard  to  all  causes  between  the  king  and 
the  people,  the  set  of  causes  in  which,  if  in  any  it  must  be  of 
importance,  that  he  who  forms  the  list  of  jtirymen,  should  not 
be  a  dependent,  either  mediately  or  immediately,  of  the  govern- 
ment; in  all  special  jury-trials;  and,  in  particular,  in  the  most 
important  by  far  of  all  special  jury-trials,  trials  for  political 
libels ;  trials  on  which  the  liberty  of  the  press,  the  publicity  of 
the  acts  of  government — and,  along  with  it,  every  security  for 
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good  goTernment  essentially  depends — ^the  situa^on  of  the  pe^ 
sonage  who,  in  England,  forms  the  jury-list,  the  master  of  the 
crown-office,  is,  to  the  full,  as  dependent  a  situation  as  it  U  pos- 
sihle  for  that  of  Bonaparte's  prefect  to  be.  Whatever  the  danger 
then,  to  the  people  of  France,  from  packed  juries  ;  it  is,  to  saj 
the  worst  of  it,  no  greater  than  that  to  which  we,  our  privileged 
selves,  are  exposed. 

In  the  mode  of  commencing  the  trial,  the  French  procedure 
appears  to  us,  in  point  of  dignity  and  propriety,  to  be  consider- 
ably superior  to  our  own.  In  the  French  forms,  there  seems  no- 
thing but  what  is  useful.  In  ours,  there  are  many  things  that  are 
unmeaning  and  ofiensive.  In  France,  the  prisoner  is  brought  into 
court,  and  solemnly  desired  to  attend  to  Che  aceosad'oii  against 
him,  while  it  is  read;  and  to  the  evidence  in  support  of  \t,^Vd\e 
it  is  produced.  No  questions  are  asked  of  him,  much  less  absurd 
ones,  where  no  questions  can  be  of  any  use.  The  prisoner,  in 
England,  is  asked,  if  he  is  guilty  or  not  guilty?  To  what  pur- 
pose ?  To  one  very  visible  purpose  at  least — to  add  the  guilt  of 
a  judicial  falsehood,  t.  e,  of  perjury,  to  that  of  whatever  other 
crime  the  party,  if  guilty,  may  be  charged  with.  Is  it  to  extort 
a  confession  from  him,  in  such  a  moment  of  embarrassment  and 
terrour  ? — No :  for  the  judges,  aware  of  the  cruelty  of  that,  use 
their  strenuous  endeavours,  on  almost  all  occasions,  to  prevent 
the  prisoner  from  pleading  guilty ;  that  is,  to  induce  him,  u 
often  as  he  is  really  guilty,  to  pronounce  a  solemn  and  judicitl 
falsehood.  What  possible  good  is  there  in  this  ?  There  is  liable 
to  be  great  cruelty  in  it ;  as  often  as  a  really  conscientious  man, 
but  guilty  of  the  offence  laid  to  his  charge,  is  brought  to  trial 
Not  only  is  the  absurd,  or  cruel  answer  of  guilty  or  not  guilty, 
extorted  from  the  prisoner :  another,  in  point  of  naked  absurdity, 
rising,  if  possible,  still  higher  in  the  scale,  is  forced  upon  him. 
He  is  asked  in  what  way  he  will  be  tried ;  though  there  is  but 
one  way  in  which  he  can  be  tried  ;  though  there  is  but  one  an- 
swer which  the  court  will  permit  him  to  make  ;  though  there  is 
but  one  answer,  to  the  exclusion  of  all  others,  which  it  will  com- 
pel him,  and  may,  by  torture— the  most  dreadful  kind  of  torture 
(peine  forte  et  dure  J  to  make.  Such  is  the  procedure  at  com- 
mon law.  It  may  be  proper  to  add,  that,  in  modem  practice,  it 
is  not  by  the  peine  forte  et  dure,  which  modem  feelings  would 
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not  tolerate,  bat  by  the  pain  of  condemnation  without  trial,  that 
a  man  is,  in  fact,  compelled  to  answer  those  far  worse  than  useless 
questions.     At  the  time  when  we  may  conceive  the  question  to 
have  been  first  proposed,  and  for  long  after,  a  use  for  it,  such  as 
it  was,   really  existed.     There  really  were  more  modes  of  trial 
than  one,  among  which  the  man  was  asked,  and  had  a  right  to 
make  his  choice.     He  was  asked  how  he  would  be  tried  ;  and  he 
might  have  answered — by  battle — by  ordeal ;  and  so  on — or,  by 
his  country.  Afterthe  trials  by  battle,  by  ordeal,  and  so  on,  have 
ceased  to  exist,  and  no  trial  but  that  by  the  country  remains,  the 
culprit  is  still  asked,  as  if  he  had  a  choice,  in  what  manner  he 
¥nll  be  tried.     Why  ? — For  this  truly  English,  and  truly  curious 
reason — that  once,  a  long  time  ago,  when  there  was  some  use  for 
the  question,  it  was  the  custom  to  ask  it.     We  should  laugh  hear- 
tily at  reading  the  account  of  such  rational  ceremonies  in  the 
juridical  procedure  of  the  Hindus  or  Chinese.    The  ceremonies 
in  question,  however,  are  our  own  ceremonies ;  and  that  makes 
all  the  difference  in  the  world. 

In  taking  cognizance  of  the  evidence,  there  is  one  particular 
in  which  the  English  mode  of  procedure  has  greatly  the  supe- 
riority over  the  French.  In  France,  all  questions  put  to  the  wit- 
ness by  parties  are  first  delivered  to  the  president,  and  by  him 
asked  of  the  witness.  Much,  by  this  plan,  is  lost,  of  the  extrac- 
tive force  and  efiicacy  which  belongs  to  the  English  mode  of  cros»> 
examining.  By  first  stating  the  question  to  the  president,  the 
witness  is  put  upon  his  guard,  and  has  the  whole  time,  during 
which  it  is  repeated,  to  meditate  a  false  or  evasive  answer.  This 
id  so  well  understood  at  the  English  bar,  that,  as  often  as  a  mcUa 
fide  witness,  for  the  purpose  of  gaining  time,  demands  a  question 
to  be  repeated,  a  skilful  interrogator  immediately  puts — not  the. 
same  question,  but  another ;  and  leaves  the  former  till  he  can  put 
it  again,  when  his  respondent  is  once  more  off  his  guard. 

In  regard  to  the  instances  in  which  the  French  have  thought 
proper  to  shut  out  the  light  of  evidence,  by  declaring,  that  such 
and  such  classes  of  persons  are  not  admissible  as  witnesses^  it 
would  require  a  more  minute  comparison  than  can  at  present  be 
made,  to  say  whether  the  French  or  the  English  have  made  the 
largest  election  of  evil.  To  say  of  either  the  French  or  the  Eng- 
lish rule  of  exclusion,  that  it  is  inconsistent  with  itself,  is  to  say 
nothing;  for  all  exclusion  is  inconsistent  with  itself.    The  same 
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reasons  which  exclude  one  class  of  persons,  would  be  good  £ir 
excluding  so  manj^  more,  that  if  they  were  consist^tij  acted 
upon,  there  would  seldom  be  evidence  left  behind,  safBetent,  on 
which  to  establish  anj  judicial  point. 

In  a  very  rude  period  of  society,  men  think  of  estimating  en- 
dence  by  none  but  mechanical  rules.  Number  alone  decidea  the 
question.  A  certain  number  is  fixed  upon.  If  the  fact  is  svoni 
to  by  that  number  of  witnesses,*  it  is  to  be  held  proved  ;  if  not 
sworn  to  by  that  number,  it  is  to  be  held  not  proved.  While 
this  rule  continues  to  be  rigidly  obeyed,  one  can  see  a  reason  why 
a  man,  who  may  be  strongly  suspected  of  an  intention  to  give  false 
evidence,  should  not  be  heard ;  sinc^  his  evidence  most,  if  ad- 
mitted, be  of  equal  force  with  that  of  the  man  who  is  ever  30 
likely  to  speak  the  truth.  But,  after  the  time  when  the  judge  is 
free,  and  accustomed  to  weigh  the  evidence  which  any  man  deli- 
vers  ;  and  to  yield  it  credence  in  any  proportion,  or  no  credence 
at  all,  just  as  he  may  esteem  it  to  deserve ;  it  is  not  easy  to  see 
any  good  reason  why  any  man  should  be  refused  to  be  heard 
The  truth  is,  that  the  rule  of  exclusion  is  a  rule  adopted,  as  we 
have  seen,  in  the  rude  state  of  society  to  which  we  have  just  al- 
luded, and  with  a  blind  simplicity  followed,  in  a  state  of  ths 
human  mind  to  which  it  is  altogether  alien. 

The  persons  excluded  by  the  usual  rules  of  incompetene^ 
are  the  persons  by  whom,  naturally,  most  is  known  of  the  subject 
of  inquiry ; — ^the  parties,  or  those  most  strongly  connected  wSk 
them  by  sympathy  or  interest.  The  question  is,  whether,  to  rs- 
ceive  the  most  valuable  knowledge,  blended  with  errour,  is  best 
for  a  court  of  justice  ;  or  to  give  up  the  knowledge,  that  it  may 
at  the  same  time  be  free  from  the  errour  ?  To  determine  this 
question,  we  have  only  to  look  how  &r  it  goes.  Courts,  upoD 
these  terms,  have  only  to  exclude  all  knowledge,  to  make  sure 
of  excluding  all  errour ;  and  to  deliver  infallible  decisions  by  the 
strength  of  taking  no  evidence.  In  the  business  of  ordinary  life, 
the  rule  which  guides  men  to  prudent  conduct  is  different— 
When  deeply  concerned  to  obtain  accurate  knowledge,  they  over 
look  no  quarter,  pure  or  impure,  in  which  it  is  likely  to  be  found 
"Sever  do  they  turn  away  from  the  man  whom  they  know  to  be 
the  most  capable  to  instruct  them,  because  he  may  have  an  in- 
terest in  not  telling  them  the  truth.    They  only  question  him  fo 

•  See  the  Old  lAwi  u  to  Ctn^^ifr^^orvrer,  ai^  Wager  of  law,  &e. 
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much  the  closer.  They  never  doubt,  that  if  they  can  get  but 
knowledge  enough,  however  blended  with  errour,  the  knowledge 
will  afford  them  light  of  its  own  by  which  to  separate  it  from  the 
errour.  It  is  not  when  information  is  abundant,  but  when  it  is 
scanty,  that  it  is  difficult  or  impossible  to  distinguish  truth  from 
ftiUehood.  it  has  been  the  happiness,  however,  of  the  human 
race,  that  the  business  of  judicature  has  to  so  great  an  extent 
been  hitherto  conducted  upon  principles  directly  repugnant  to 
tBose  which  experience  has  established  as  the  rules  of  wisdom  in 
every  other  department  of  human  action. 

We  had  many  more  observations  to  offer ;  but  it  is  absolutely 
necessary  that  we  should  come  to  a  conclusion.   One  word,  how- 
ever, must  be  added  upon  a  point  which  would  require  a  multi- 
tude,— the  formation,  by  the  president,  of  the  questions  to  be  de- 
cided by  the  jury,  when  the  evidence  has  been  fully  heard.     No- 
thing in  the  least  degree  similar  to  this  is  known  in  our  practice* 
By  the  English  rules  of  pleadings  as  it  is  called  ;  that  is,  by  com- 
pelling the  allegation  on  the  part  of  the  accuser  to  be  met  with  a 
counter  allegation  on  the  part  of  the  defendant,  the  question  for 
the  jury  is  made  up,  before  the  hearing  of  the  evidence  begins. 
Wijen  a  crime  has  been  committed,  there  are  three  distinguish^ 
able  cases  to  which  it  is  material  to  attend.     1.  The  crime  may 
have  been  committed  simply.    2.  It  may  have  been  committed 
•with   circumstances  of  aggravation.     3.  It   may  have  been  com- 
mitted with  circumstances  of  extenuation.   These  circumstances, 
it  belongs  to  the   law,  to  define  and  make  provision  for.     The 
questions  framed  for  the  jury  by  the  French  legislators,  are  re- 
spectively adapted  to  these  three  cases ;  and  point  them  out,  with 
precision,  to  their  attention.     The  English  have  only  one  vague, 
general  question,  by  which  they  are  all  blended  and  confounded 
together.     Oui7ty,  or  Not  guilty,  admits  no  consideration   of 
circumstances ;  circumstances  are  not  submitted  to  the  cogni- 
zance an  English  jury  ;  and,  in  truth,  are  but  little  the  object  of 
English  judicature  at  all.     The  judge,  indeed,  may  sometimes 
take  them  into  consideration  in  his  sentence,  but,  in  most  cases, 
he  can  do  nothing  ;  and,  at  all  events,  it  is  infinitely  desirable 
that  every  thing  which  ought  to  be  done  in  a  criminal  proscct^' 
tion,  should  be  positively  enjoined  by  the  la\^< 

No.  XVI.  T 
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The  advantages  of  decision  by  the  majority  of  a  jury,  as  cobh 
pared  with  unanimity,  wonld  require,  and  would  repay  a  veiy 
full  elucidation.  But  this  we  must  at  all  events  postpone  UU 
another  opportunity:  and,  in  the  mean  time, we  cannot  do  better 
than  refer  such  of  our  readers  as  really  take  an  interest  in  sodi 
discussions,  to  the  writings  of  Mr.  Bentham,  who,  with  all  his 
dogmatism  ^nd  irreverence  for  existing  institutions,  has  treated 
the  whole  subject  of  legislation  vnth  a  spirit,  a  precision,  and  a 
profundity,  which  entitle  all  his  suggestions  to  the  moet  delibe- 
rate and  respectful  connderationw—  Edin.  itmeo.] 


8VPERI0R  COURT.  NORTH  CAROLINA. 

BEBTIK  COVNTT^    APBIL  T£BM»  i811« 

Joseph  Blount  v.  John  Chester. 

Tflis  was  an  action  on  the  case  to  recover  damages  for  a  de- 
ceit in  the  sale  of  a  horse.  The  plaintiff  bought  the  hone  in 
question  from  the  defendant  in  October  1807,  for  the  somof 
one  hundred  and  twenty -eight  dollars.  Soon  after  in  riding  him 
from  Windsor  to  Newbem,  the  horse  became  perfectly  bhiid. 
Jt  appeared  in  the  evidence  that  the  defendant  had  porcbased 
the  horse  about  twelve  months  before  he  sold  him.  His  eyes 
were  at  that  time  defective  The  defendant  applied  a  remedy 
which  produced  a  temporary  relief  But  whenever  the  horse  wu 
rode  a  journey  the  disorder  returned.  The  defendant  in  bring- 
ing him  from  Tennessee,  had  discovered  he  was  getting  blind,  and 
was  obliged  to  drive  very  moderately  to  prevent  the  loss  of  his 
eye- sight.  The  plaintiff  purchased  trithout  being  apprised  of 
this  defect.  The  defendant  had  refused  to  warrant,  saying  be 
bad  determined  never  to  do  so,  as  he  had  already  been  injured 
by  warranting  his  horses.  He  observed  while  exposing  bis  horse 
to  sale,  that  the  eyes  of  some  looked  dull,  but  this  was  occasioned 
by  their  having  travelled  over  dusty  roads.    He  afterwards  ae** 
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Jmowledged,  thmt  he  knew  the  hone  wag  subject  to  blindneM, 
but  thought  he  was  not  answerable  as  be  had  not  warranted.  The 
liorse  after  he  became  blind  was  sold  for  sizt^  dollars.  This  was 
the  evidence  on  the  part  of  the  plaintiff. 

The  defendant  endeavoured,  but  unsuccessfullj,  to  prove  that 
the  horse,  after  he  came  to  the  plaintiff's  possession  had  received 
some  injury,  by  which  the  blindness  might  have  been  occa*' 
sioned. 

After  arguments  by  counflel,  his  honour  Judge  Hall  observed, 
that  this  was  an  action  to  recover  damages  for  deceit  in  the  sale 
ef  a  horse.  The  ground  of  this  action  were  that  the  property 
sold  was  defective,  that  this  defect  was  known  to  the  seller  and 
unknown  to  the  purchaser.  If  the  jury  believed,  that  the  plain- 
tiff did  know  of  the  defect  at  the  time  he  bought  the  horse,  he 
could  not  complain.  He  had  sustained  no  injury  from  the  de- 
fendant. It  was  his  own  folly.  But  it  was  for  the  jury  to  decide 
whether  he  did  or  did  not  know  it  It  was  not  because  he  might 
possibly  have  known  it,  t^at  the  defendant  was  to  be  discharged. 
If  indeed,  the  defect  was  so  open  and  visible  that  he  could  not 
well  avoid  discovering  it,  then  the  jury  must  of  course  presume 
against  him.  In  the  present  case,  skill  might  have  been  required. 
The  plaintiff  might  not  have  been  possessed  of  this  skill.  If  in 
fact,  he  was  ignorant  of  the  circumstance,  though  a  person 
better  acquainted  with  horses  might  have  discovered  it,  the  de- 
ceit and  criminality  in  the  defendant  were  Ktill  the  same.  He 
was  imposing  on  the  plaintiff  as  sound,  what  he  knew  to  be  un- 
sound. He  was  not  acting  with  that  fairness  and  plain  dealing 
which  became  an  honest  man.  Again,  it  had  been  said,  the 
plaintiff  placed  no  confidence  in  the  defendant — he  saw  the  horse 
examined,  and  liked  him  ;  why  was  the  defendant  bound  to  dis- 
close the  defects  of  the  property,  which  it  was  his  interest  to  sell 
to  the  best  advantage  ?  He  was  bound  by  the  rules  of  good 
faith  and  honesty.  He  was  bound  as  a  man  of  truth,  of  candour 
and  of  fair  dealing.  It  is  a  principle  in  morals  as  well  as  a  maxim 
in  the  municipal  law,  that  a  suppression  of  truth,  is  often 
equai  to  a  suggestion  offcdsehood;  a  deception  may  be  as 
effectually  occasioned  by  the  one  as  the  other.  Men  must  place 
«ome  confidence  in  one  another  or  there  must  be  an  end  to  civil 
intercourse.    The  confidence  reposed  by  the  plaintiff  in  the  de*- 
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fendant  in  the  present  case,  neoesiaarilj  ai«se  from  the  netdre  ef 
Uie  transaction.  It  was  not  an  unreasonable  one^— The  courts  ef 
that  country,  from  which  we  derive  our  laws,  have  lately  gone  a 
great  waj  in  enforcing  moral  obligations,  and  1  trust  we  ibail 
go  at  least  as  far.  In  a  recent  case  decided  in  England,  A.  hid 
sold  a  vessel  to  B  who  agreed  to  take  her  just  as  shs  stood  It 
appeared  afterwards  that  some  of  her  timbers  were  unsound ; 
that  this  was  known  to  A.  but  could  not  have  been  known  to  B. 
when  he  purchased.  The  court  determined  that  A.  ought  in  jus- 
tice and  honesty,  to  have  disclosed  this  defect,  and  as  he  had  not 
done  so  should  be  liable  to  B.  in  damages.  Many  persuns  in  ihis 
country  have  considered  themselves  loosed  from  the  obligations 
of  morality,  when  they  were  trading  in  horses.  It  h  time  to 
correct  this  false  notion.  If  the  jury  believe  the  evidence  in  the 
present  case,  and  that  the  plaintiff  knew  not  the  unsoundness  oC 
the  horse,  at  the'  time  he  purchased,  they  will  give  ample  and 
exemplary  damages 

The  jury  retired,  and  in  a  short  time  returned  with  a  verdict 
fbr  6M.  \0s.  for  which  judgment  was  entered. 


OPINION 

Of  the  Attorney  General  of  the  United  States 
on  the  case  of  General  WUkinson. 

Washington,  January  9,  1809. 

Sir, — The  case  referred  to  me  for  my  opinion,  as  stated  in 
your  note  of  the  6th  instant,  is  not  free  from  difl^ulty.  At  fint 
view,  it  presented  serious  embarrassment.  On  mature  reflection, 
however,  I  concur  in  the  opinion  you  have  formed. 

The  4th  section  of  the  act  of  March  I6th,  1808,  declarei 
*<  that  the  monthly  pay  of  the  officers,  non-commissioned  offlceci^ 
musicians  and  privates  be  as  follows,  viz. — To  the  brigadier-gene- 
ral two  hundred  and  twenty  five  dollars,  which  shall  be  his  full 
and  entire  compensation,  without  a  right  to  demand  or  receifs 
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any  ratkmSy  fbrage,  traTelliog-expeiuies^  or  other  p«p%iikHe  or 
emolument  whatsoever."  Those  expressions  are  broad  and  com- 
prehensive, and  if  taken  alone  would  exclude  the  allowantgi 
granted.  But  to  put  a  just  interpretation  on  any  clause  containdl 
in  a  sta^ite,  jiou  must  look  beyond  the  isolated  section.  The 
entire  act  must  be  taken  into  view,  and  such  a  construction 
Ibrmed  as  will  give  effect  to  every  part. 

Though  in  relation  to  other  commissioned  officers,  this  section 
provides  only  for  their  pay,  yet  in  the  case  of  the  brigadier  gene- 
ral, it  hxes  a  certain  sum  as  his  full  and  entire  compensation, 
for  pay,  rations,  forage,  travelling-expenses,  and  any  other  per- 
quisite or  emolument,  to  which,  by  virtue  of  his  office,  and  in 
his  capacity  of  brigadier-general,  he  may  be  entitled.  The  terms 
<<  perquisite  and  emolument^  are  well  understood.  A  perquisite 
means  something  gained  by  a  place  or  office,  over  and  above  its 
settled  wages.  An  emolument  is  an  advantage  or  proik  arising 
from  the  particular  office  held. 

The  scale  assumed  by  Congress,  when  they  fixed  the  monthly 
pay  of  the  brigadier-general  at  two  hundred  and  twenty-five 
dollars,  as  a  full  and  entire  compensation,  included  no  doubt  a 
just  estimate  of  the  usual  allowance,  for  rations,  forage  and  tra- 
velling-expenses, to  an  officer  of  that  grade.     If  this  section  esta- 
blished only  his  monthly  pay,  and,  as  in  the  case  of  the  commis- 
flipned  officers,  the  act  has  positively  fixed  and  appertained,  in  sub- 
sequent sectipns,  the  allowance  for  rations,  forage,  6ijc,  it  would 
have  amounted,  I  apprehend,  to  the  same  thing  as  it  does  at  pre- 
sent    Those  officers  for  whose  pay,  rations,  kjc,  provision  is 
made  in  this  manner,  are,  I  conceive,  as  completely  excluded, 
thereby,  in  their  respective  capacities,  considered  merely  as  offi- 
cers of  a  certain  grade  in  the  ordinary  line  of  duty,  from  addi< 
tional  compensation  in  any  shape,  as  the  brigadier-general,  in  his 
distinct  and  substantive  quality  as  such,  by  the  expressions  in 
relation  to  his  monthly  pay,  being  full  and  entire  compensation. 
When  a  statute  declares  positively  that  an  officer  shall  receive  a 
certain  pay,  and  a  precise  number  of  rations,  &c.  the  affirmative 
expressions  imply  and  import  a  negative,  that  he  shall  not  re- 
ceive any  more  than  what  is  thus  limited  and  prescribed.     The 
law  thus  fixes  his  full  and  entire  compensation,  by  specifying  p^^" 
ticularly  every  article  of  which  it  shall  consist 
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Notwithstanding  this,  it  will  be  conceded  that  oflkers  an 
entitled  to  quarters  and  fuel,  in  proportion  to  their  rank  when 
the  army  goes  into  winter-quarters ;  or  to  tents  when  encamped 
When  marching  by  land  with  the  army,  or  proceeding  by  wiier, 
the  wagons  or  vessels  proper  for  transporting  tbeir  necessary 
baggage  or  camp-fiimiture,  would  be  provided  at  the  publick 
expeobe  and  would  not  be  deducted  from  their  compensation. 
This  1  believe  to  be  the  universal  usage  and  custom. 

The  allowance  made  to  General  Wilkinson  is  not  in  the  capa- 
city of  brigadier-general,  but  in  his  quality  of  a  commander  of  a 
separate  post.  By  the  5th  section  of  the  act  above  mentioned, 
the  President  is  authorized  to  allow  to  the  commander  of  sepa- 
rate pobtg,  8uch  number  of  rations  as  he  may  from  time  to  time 
think  proper  to  direct,  having  respect  to  the  special  circ^mslancea 
of  each  post  Officers  of  different  grades  may  be  ordered  by  the 
President,  as  commander-in-chief,  to  different  posts: — the  briga- 
dier general  as  well  as  a  colonel,  or  other  inferior  officer.  Now  the 
importance  of  a  particular  post,  may  point  him  out  to  the  Presi- 
dent, as  the  most  suitable  person.  He  is  obliged,  wiien  ordeied, 
to  repair  to  the  place ;  a  situation,  perhaps  the  least  desirable. 
His  command  is  limited  to  the  defence  and  protection  ot  the 
post  assigned.  I  can  perceive  no  solid  distinction  in  reason,  or 
common  sense  between  his  case,  and  that  of  any  other  officer. 
They  are  equally  subject  to  the  superior  control  of  the  com- 
mander-in-chief, and  must  obey  when  he  orders  The  births  may 
not  be  of  their  own  seeking.  In  this  new  capacity  or  peculiar  office, 
Congress  have  thought  proper  to  vest  in  the  President  a  discre- 
tion on  the  subject  of  rations.  By  virtue  of  this  power,  the  Pre- 
sident, through  you  as  his  regular  organ,  has  thought  proper  to 
allow  General  Wilkinson,  *'  whilst  commanding  at  New  Orleans, 
treble  rations.''  In  doing  this,  I  understand  he  has  followed  the 
example  set  in  similar  cases,  and  particularly  the  precedent  in  ^ 
the  instance  of  Colonel  Freeman,  who  commanded  at  the  same 
post.  Upon  the  best  consideration,  I  have  been  enabled  to  give 
the  case,  I  believe  the  practice  to  be  correct  and  legal. 

Yours  very  respectfully, 

(Signed)  C.  A.  RODNEY. 

The  Secretary  a$  War. 
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PRIVILEGE LIBEL. 


LMTCASTER  ASSIZES. 

The  King  upon  the  prosecution  of  Robert  Kirk- 
patrick^  Esq.  vs.  Thomas  C^eevey^  Esq.  M.  P. 

Ma.  Park,  the  attorney-general  for  the  coanty,  suted  that 
tiiis  was  a  prosecution  against  Mr.  Creevey,  a  member  of  Parlia- 
ment, for  having  published  in  the  Liverpool  Mercury,  a  most 
flcandalous  and  defamatory  libel,  highly  injurious  to  the  charac- 
ter of  a  gentlemen  of  the  name  of  Rirkpatrick,  filling  the  impor- 
tant office  of  inspector-general  of  taxes.  He  did  not  mean  to  deny 
the  honourable  member^s  right  to  state  what  he  pleased  in  the 
House  of  Commons — the  exercise  of  that  privilege,  however,  it 
might  affect  the  feelings  of  individuals,  could  not  be  called  in 
question ;  but  he  contended,  that  if  a  member  of  the  House  of 
Commons  afterwards  sent  to  the  editor  of  a  newspaper  his  own 
report  of  his  speech,  he  was  answerable,  if  it  contained  libelloug 
matter,  just  the  same  as  of  the  publication  of  a  libel  of  any  other 
description.    The  learned  counsel  then  stated,  that  the  libel  pur- 
ported to  be  the  report  of  the  honourable  member's  speech,  made 
upon  the  occasion  of  presenting  the  petition  to  the  House  of 
Commons,  against  the  East  India  Company's  monopoly.     He 
seemed  to  have  gone  wholly  out  of  his  way y  in  order  to  vilify  the 
prosecutor,  for  he  represented  the  distress  of  the  people  of  Liver- 
pool, as  having  been  aggravated  by  his  appointment  to  the  office 
of  inspector-general  of  taxes.  He  designated  the  office  of  Mr.  Rirk- 
patrick, as  that  of  a  common  informer,  and  insinuated  that  he 
received  a  large  annuity,  for  undertaking  to  screw  up  persons'  as- 
sessments to  the  extent  of  his  own  imagination.    The  learned 
counsel  itdded,  that  the  libel  went  on  to  insult  the  memory  of  the 
lata  1^.  Perceval,  by  asserting  that  he  had  given  Mr.  Kirkpatrick 
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this  appointment,  merely  in  consequence  of  having  been- his  client. 
The  learned  coun§el  then  referred  to  the  case  of  the  King  vs. 
Lord  Abbington,  to  show  that  the  publication  of  a  libel  against 
an  individual  was  not  to  be  justified  by  the  circumstance  of  its 
being  the  report  of  a  speech  made  in  Parliament.  He  cooeladed 
bj  expressing  his  conviction  that  the  verdict  would  confirm  the 
doctrine  for  which  he  contended. 

The  publication  from  Mr.  Creevey's  manuscript  having  been 
clearly  proved ; 

Mr.  Brougham  iirst  submitted  to  his  lordsliipi  upon  the  aolho> 
rity  of  the  case  of  the  King  vs,  Wright,  that  he  was  not  called 
upon  to  address  the  jury.  He  insisted,  generally,  that  a  member 
of  Parliament  could  not  be  held  accountable  for  puhliahing  a  tme 
report  of  what  passed  in  Parliament 

Sir  Simon  Le  Blanc  over-ruled  this  point ;  and  the  learned 
gentleman  then  addressed  the  jury.  He  said,  that  Mr.  Creevej 
had  been  urged  by  many  members  ef  both  houses,  justly  alarmed 
at  this  prosecution,  to  insist  upon  his  privilege ;  but  the  learned 
judge  having  decided  against  him,  he  should  now  proceed  to  the 
other  ground  of  his  defence.  He  then,  in  a  very  eloquent  and  in- 
genious speech,  contended  that  there  was  nothing  libellous  in 
the  publication ;  that  matters  reflecting  in  a  much  higher  degree 
upon  the  characters  of  individuals  had  been  published,  as  the 
speeches  of  Mr.  Burke,  Mr.  Pitt,  Mr.  Windham,  and  other  emi- 
nent Parliamentary  characters.  He  inferred  the  injurious  opera- 
tion of  imposing  any  restraint  upon  the  publication  of  reports  of 
what  passed  in  Parliament,  and  on  this  ground  principally  trusted 
his  client  would  be  acquitted. 

Sir  Simon  Le  Blanc,  stated  his  clear  opinion,  that  it  was  no 
extenuation  of  a  libel,  to  say  that  it  was  the  report  of  a  speech  tn 
Parliament ;  the  publication  in  question  was  one  which  tended  to 
vilify  the  prosecutor,  who  was  in  the  execution  of  a  publick  duty, 
and  he  was  therefore  bound  to  say,  it  was  a  libel,  answering  the 
description  given  of  it  in  the  indictment  The  jury  were  of  the 
same  opinion,  and  without  hesitancy,  pronounced  a  verdict  o( 
Guilty. 
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